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= HE following Treatiſe containing that Part of 
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the Law, which is peculiarly under the Admi- 
niſtration of the Chief Juſtice of England, I 


— preſum d, in regard to the Subject of it, to think 

of preſenting it to your Lordſhip, which your Goodneſs 4 
having been pleaſed to permit, it is with the leſs Uneaſi- | 3 
neſs that I venture to make it Publick ; for I could not | M 
hope. to introduce it into the World with greater Ad- 1 


vantage than under your Protection. —_ 1 
This was the real Ground of my Ambition, to dedicate 
it to your Lordſhip, and not to give my ſelf an Oppor- 
tunity of publiſhing how much I honour thoſe wonder- 
ful Talents, that have raiſed You to ſo high a Station: 
A private Character indeed may be ſer forth to Advantage, 
and many Virtues in it be made known by an Addreſs of 
this Nature, which might otherwiſe have lain for ever con- 
cealed : But your Lordſhip's is Publick and Conſpicuous, 
and can appear no where with ſo much Luftre as when you 
fit in Judgment, where that vaſt Genius you are bleſsd 
with, ſhines forth to all the World, adorn'd with all the 
Improvements that Humane Art can furniſh, and ſupported 
with the greateſt Courage and Integrity. En 
And nothing leſs, My Lord, could give You that Com- 
mand of all the Variety of Buſineſs which comes before 
You, and that Facility with which You diſpatch it: The 
moſt intricate Points of Law, that have for Ages lain in Con- 
fuſion and Obſcurity, when they fall under your Lordſhip's 
Conſideration, receive fuch Light, are ſtated and explain'd 
with ſuch exact Method, and ſuch Propriety and Beauty of 
Expreſſion, that the moſt Police Compoſitions appear not 
| more 
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tion, that Crimes no longer appear leſs odious for being 
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Reverence and Eſteem. 


MY LORD, 
Jour Lordſhip's 
Moſt obliged, ; 
And moſt Humble Servant, 


William Hawkins, 


e, of this Treatiſe, could 


A OTHING is more common than to hear thoſe, 
mf who have taken only a ſuperficial View of the 
JE Crown-Law, charge it with numberleſs Hard- 
lips and undiſtingniſhing Rigour ; whereas thoſe, 
have more fully examin d it, agree, that it wants 
nothing to make it admir d, for Clemency and Equity, as 
well as Juſtire, but to be underſtood : It u ſo agreeable to 
Reaſon, that even thoſe who ſuffer by it, cannot charge 
it with . ; ſo adapted to the Common Good, as to 
ſuffer no Fo 7 to go unpuniſhed, which that requires to 
be reſtrained; and yet ſo tender of the "rap of 
3 


Humane Nature, as never to refuſe an Indulgence, where 
the Safety of the Publick will bear it; it gives the Prince 
no Power, but of doing Good; and reſtrains the People 
from no Liberty, but of doing Evi, 
It would be needleſs therefore to #9 any Thing of the 
J be ſo happy as any 
Way to come up to the Deſign of it, which was, to vin- 
 dicate the Juſtice and Reaſonableneſs vf the Laws concer- 
ning criminal Matters, and to reduce them into as clear 
a Method, and explain them in as familiar a Manner, as 
the Nature of the Thing will bear. 
Had any of thoſe great Men, who ſormerly have writ- 
ten on this Subject, gone through the whole Law relating 
to it, all farther Attempts of this Kind had been un- 
neceſſary. The Treatiſe, publiſhed under the Name of 
Hir Matthew Hale, is indeed very uſeful, and written in 
a clear Method, and with great Learning and Judg- 
ment; but is certainly very imperfect in the Whole, and 
| "i 


ſeems 
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e. 
feems to be only a Model or Plan of a Work of this Kind, 1 
which is ſaid to have been intended by him. =_ 
_ Sir Edward Cokes third Inſtitute is alſo a Treatiſe à,„f 
great Learning, and not umvorthy of the Hand that pro- | 
duc d it; but yet it ſeems by no Means a compleat Work, | © 
many conſiderable Heads being either wholly omitted in it, 
or A touched upon. | 

The Treatiſe of Fir Will. Staundforde ſeems to be writ | 

with great fudgment, but he takes in a very ſmall Com- 

paſs, ſcarce mentioning any Offences under Felomes. 

As for the Treatiſes of Lambard, Crompton, Pulton, 

and Dalton, they having an Eye chiefly to the Direction Mm 
"0 7uſtices of Peace; and, treating of the Crown-Law no 1 
farther than as it concerns them, are far from being com- 
% ⁰ 

Upon the whole, J apprehend that none of the Authors 
before mentioned were ſo perfect, but that, by reducing all 1 
the Laws relating to this Subject, under one general Scheme, E 
they might generally be underſtood with much leſs Diff- L 
+ than they have hitherto been. This 'twas induc ! 
me to write, on this Subject, and I hope to finiſh the 3 
| Whole in two Books, propoſing in this Firſt to ſhew the 
Nature of criminal capa and in the Second, the Man- 

ner of bringing Offenders to Puniſhment. . 
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LL Perſons whatſoever are 
liable to be puniſh'd as Cri- 


can excuſe themſelves, either, 

1. In reſpe& of their Want of 
A 

2. In reſpect of their Subjection 
to the Power of others. ch. 1. 


Offences, conſidered in relation to the 

Perſons againſt whom they are com- 

mitted, are either, | 
1. Such as are more immediately 


againſt God: Or, 


2. Such as are more immediately 


againſt Man. 
Offences more immediately againſt 


God are either by Common Law or 


by Statute. | 
Thoſe at Common Law are either 
capital or not capital. 
The capital are of three Kinds. 
1. Hereſy, ch. 2. 1 
2. Witchcraft, ch. 3. 
3. Sodomy, ch. 4. FH 
Thoſe not capital are either by 


Common Law or Statute. / 


| Thoſe by Common Law are of 
| five kinds. 


1. Blaſphemies againſt God, ch. 5. | 


ſect. 1. 

2. Scoffing at the Scriptures, ch. 5. 
ſect. 2. 

3. Impoſtures in Religion, ch. 5. 
ſect. 3. : 
4 


minal Offenders, unleſs they 


4. Open Lewdneſs groſly ſcandi- 
lous, ch. 5. ſect. 4. | 
5. Seditious Words againſt the eſta- 
bliſhed Religion, ch. 5. ſect. 6. 
Thoſe by Statute are two-fold. - 
1. Such as are againſt Religion 
in general, 25 
2. Such as are againſt the eſtabliſh- 
ed Church. | 
Thoſe againſt Religion in general 


| are of four kinds. 


1. Profanarions of the Lord's Day, 
ch; 6. ſect. 1,23. 

2. Profane Swearing and Curſing, 
ch. 6. ſect. 4 

3. Drunkenneſs, ch. 6. ſect. 5. 

4. Reviling the Lord's Supper, ch. 

8. ſeck. 6. : KEE 
Thoſe againſt the eſtabliſhed Church 
are three-fold. ; 

x, Such as concern all Perſons in 
general. 

2. Such as more immediately re- 
late to thoſe of the Popiſh Reli- 
gion. . 

3. Such as more immediately re- 
gardProteſtant Diſſenters, ch. 16. 

Thoſe, which concern all Perſons in 
general, are either, | | 

1. Againſt the Common Prayer, 

; Sh. 9. Or, 5 

2. In accepting or holding an Of- 

fice without due Conformity to 


the Church, ch. 8. Or, 


3. In 


* bas Mot. \\ * 
FF * * 
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3. In Teaching School without | ing the Power of the Pope, there are 
conforming to the Church, ch. | five Species. 
4 In not comirg to Church, ch. | ch. 17. ſect. 72. 4H 
10% 11. 2. Putting in Ure Popiſh Bulls, ch. 
Thoſe relating more immediately to |, 17. ſect. 75. 
Perſons of the Popiſh Religion, are of |. 3. Perverting others, or being per- 
four kinds, | verted to Popery, ch.17. ſect. 76. 
2p 1. Popiſh Recuſancy, ch. 12. 4- Receiving Popiſh Orders or 
| 2. The Offence of ſaying or hear- | Education in PopiſhSeminaries, 
| ing of Maſs, or other Popiſh and not ſubmitting, &*«. ch. 17. 
Service, ch. 13. | 1 * le. 79. % 
3. The Offence of not making a | 5. Refuſing a ſecond Tender of 
Declaration againſt Popery, ch. | the Oaths, ch. 17. ſed. 84. 
14. nx Felomes more immediately againſt 
4. The Offence of promoting or | the King are of five kinds. 5 
6 encouraging the Popiſh Reli- ] * | x. Offences relating to the Coin 
gion; either, N or Bullion. 
1. In giving or receiving Popiſh 2. Offences againſt the King's 
Education, ch. 15. ſect. 1, 2,3. Or, Oouncil, ch. 18. ſect. 8. 
2. In profeſſing the FOR Reli- | 3. The Offence of paſſing beyond 7 
gion, ch. 15. from ſect. 4. to Sea, to ſerve a Foreign Prince, 3 
3. In buying or ſelling Popiſh | 4. The Offence of imbezilling the 9 
Books, ch. 15 ſect. 15. * King's Armour, ch.18. ſect. 12. 3 
| _ Offences more immediately againſt | F. The Offence of relieving a Po- 3 
Man are either more immediately | iſh Prieſt, ch. 18. ſect. 14. 3 
againſt the King, or more immediate- Of Felony relating to the-Coin or 4 
ly againſt the Subject. Bullion, there are three dect | E 
Thoſe more immediately againſt the 1. The Offence of debating it, ch. . 
King are either capital or not capi- | 3. ſect. x. ZN 
tal. 3 I 2. The Offence of unlawfully di · 4 
The capital are either, * miniſhing it, ch. 18. ſect. 2. A 
1. High Treaſon: Or, 3. The Offence of endeavouring 4 
2. Felonies. by extraordinary Means to en- 4 
High Treaſon is either, creaſe it, ch. 18. ſect. 7. 4 
1. Such as is within 25 E. 3.and | Of Offences more immediately a- I 
other Statutes grounded upon | gainſt the King, not capital, there are I 
| it, and explaining ic: Or, ewo kinds. | 1 
2. Such as depends upon ſublequent 1. Præmunire. 4 
SR. | __ 2. Miſprifion, 3 
Of Treaſon within 25 Ed. 3. there | Offences coming under the Notion J 
are four Species. | of Premunire, are either, 8 * 
I. That which immediately con- 1. Againſt the Prerogative of the 3 
cerns the King, his Wife or Crown: Or, 3 
Children, ch. 17. ſect. 3, 4, Oc. 2. Againſt the Authority of the 3 
2. That which concerns his Office King and Parliament, ch. 19. 
in the Adminiſtration of Juſtice, ſe. 44. | 
ch. 17. ſect 46. DES: Of Offences of this kind againſt the 
3. That which concerns his Seal, | Prerogative of the Crown, there are 
ch. 17. ſect. 48. | nine Species. 
4. That which concerns his Coin, 1. Making uſe of Papal Bulls, ch. 
ch. 17. ſea. 54. F) m 
Of High Treaſon depending on ſub- 2. Derogating from the King's 
ſequent Statutes, there are three Species Common Law. Courts, ch. 19. 
1. Offences in upholding or fa- | - ſet. 14. 5 
vouring the Power of the Pope. 3. Appeaiing to Rome from any 
2. Offences againſt the Proteſtant | of the King's Courts, ch. 19. 
1 Succeſſion, ch. 17. ſec. 85. leR. 20. | 
13 3. Offences in liſting Men with- 2. Exerciſing the Juriſdiction of a 
14 out the King's Licence, ch. 17. Suffragan, without the Appoint- 5 
ſect. 86. 1X | ment of the Biſhop of che Dio- 
Of Offences in upholding or fayour- ceſe, ch. 19. ſet.21 ; Re- 


1 4 
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5. Refuſing to elect or conſecrate | 


the Perſon nominated by the 
King to a Biſhoprick, ch. 19. 
ſeQ.22. 

6. Maintaining the Pope's Power, 
ch. 19. ſect. 23. 

7. Bringing in Agnus Dei, ch. 19. 
ſect. 24. 

8. Contributing to the Mainten- 
ance of a Popiſh Seminary, ch. 
19. ſect. 26. | 

9. Refuſing the Oaths, ch. 19. 
ſect. 27. | 

Miſpriſions more immediately againſt 


the King are either Negative or Poſi- | | 


tive. 


The Negative is commonly called | 


Miſpriſion of Treaſon, ch. 20. 
Poſitive Miſpriſions of this kind ei- 


ther amount to Miſpriſion of Treaſon, 


or do not. : 
Of ſuch Miſpriſions, amounting to 
Miſpriſions of Treaſon, there is only 


one Species; forgeing foreign Coin not 
currant here, ch. 20. ſect. 7. 


Of ſuch Miſpriſions not amounting 


to Miſpriſion of Treaſon, there are four 


kinds. | 
x. Contempts againſt the King's 
Palace or Courts of Juſtice, 
OE 5 
2. Contempts againſt his Prero- 
gative, ch 22. 
3. Contempts againſt his Perſon or 
Government, ch. 23. | 


4. Contempts againſt his Title, 


ch. 24. 


Of Contempts againſt theKing's Pre- 


rogative, there are chree Species. 
1. Refuſin 


ſe. 2. 
2. Preferring the Intereſts of a Fo- 


reign Prince to that of our own, | 


ch. 22. ſect. 3. 


3. Diſobeying the King's lawful 
Commands or Prohibition, ch. | 


22. le. 4. 


Ol Contempts againſt the King's | 
Perſon or Government, there are ſix 


kinds, 


1. Charging the Government with | 


Oppreflion or weak Adminiſtra- 
tion, ch. 23. ſect. 2. 
2. Doing an Act which impliedly 
encourages Rebellion, ch. 23. 
"fect. 4. „ 
3. Endeavouring to frighten the 


King into a Change of his Mea- 


ſures, ch. 23. ſect. 4. 


4 Spreading falſe Rumours con- 


cerning the King's Intentions, 
Ch, 23. lect. F+ | | 


to afliſt him for the 
Good of the Publick, ch. 22. 


5. Charging him with a Breach ot 
his Coronation-Oath, ch. 23. 
ſect. 6. 
6. Speaking contemptuouſly of 
him, ch. 23. ſect. 7. 
Of Contempts againſt the King's 
Title, there are two kinds. 
1. Deny ing his Title, ch.24 ſect.r. 
2. Refuſing to take the Oaths re- 
quired by Law for the Support of 
his Government. | 
Of Offences in refuſing to take ſuch 


| Oaths, there are two kinds. 


1, The Offence of refuſing the 

_ Oath required by Common 
Law, ch. 24. ſect. 3. 8 

2. The Offence of refuſing 
Oaths required by Statute. 


the 


Of Offences in refuling the Oaths 


required by Statute, there are two 
kinds, 
1. The Offence of refuling the 
Oaths of Allegiance and Supre- 
macy, ch. 24. ſect. 5. one 
2. The Offence of refuſing the 
Oath of Abjuration, ch. 24. 
. | 
Offences more immediately againſt 
the Subject are either capital or not 
capital. 5 FO 
The capital are either by the Com- 
mon Law or by Statute. 5 
Thoſe by the Common Law are 
committed either, 5 
1. Againſt the Life of a Man; or, 
2. Againſt his Goods; or, 
3. Againſt his Habitation; or, 
4. Againſt publick Juſtice. 
Thoſe againſt the Life of a Man are 
either, 
1; Caſual, not being occaſion'd by 
the Default or Procurement of 
any Man, ch. 26. Or, 


2. Such as come under the Notion 


of Homicide, being occaſioned 
by a Man, ch. 26. ſect. 2. 
Of Homicides there are two kinds. 


; 


1. Such as is committed againſt a 


Man's own Life, ch. 27. 

2. Such as is committed againſt 

the Life of another. 5 
Of Homicide againſt the Life ofano- 

ther, there are two kinds. TH 

1, Suchas amounts not to Felony. 
2. Such as amounts to Felony. 
Of ſuch Homicide not amounting to 


| Felony there are two kinds. 


1. Juſtifiable. 
2. Excuſable. : 
Juſtifiable Homicide is either of 
publick or a private Nature. 
That of a publick Nature is of two 
kinds, - FRE 1. Such 


* 


INA LT SIS. 
r. Such as happens in the due Ex- 


ecution, ch. 28, ſe. 4. and 


2. Such as happens in the due Ad- | 


vancement, of publick Juſtice. 
- Of the latter there are two kinds. 


1. Such as happens in Criminal. | 


ch. 28, ſect. 1x. And 


2. Such as happens in Civil Cauſes, | 


ch. 28. ſet. 17. 
Of juſtifiable Homicide of a pri- 
vate Nature, there are two kinds. 
1; Such as happens in killing *a 
Wrong-Doer, ch. 28. ſect. 21. 
2. Such as happens in killing an 


innocent Perſon, ch.28, ſect. 26, | 


Of excuſable Homicide there are two 
kinds. ve Ts | 9 9 8 5 

1. Homicide per infortunium, ch. 29. 

i,, 

2. Homicide Se defendendo, ch. 29. 

1 TIE 

Homicide againſt the Life of ano- 


ther, amounting to Felony, is either 


with or without Malice. 
That which is without Malice is 


called Manſlaughter or Chancemedley, 
Ch. 30. | 


3 2 
Of ſuch Homicide with Malice there | 


are two kinds, | 
1. Murder, ch. 31. 
2. Petit Treaſon, ch. 32. 
Of Murder there are two kinds. 


1. Such as is done with expreſs 


Malice. „ 
2. Such as is done with implied 
Malice. . 


Of Murder done with expreſs Ma- 
ice, there are three kind. 

1. Such as happens in Duelling, 

| ch. 31. ſect. 21. = 
2. Such as happens in killing ano- 
ther without any Provocation; 
or but upon aſlight one, ch. 31. 

ſec. 32. 


3. Such as happens in killing one 


whom the Perſon killing in- 
_ tended to hurt in a leſs Degree, 
Ch. 31. le; 38. 


Murder done with implied Malice, | 


generally happens in the following In- 
ſtances. | 


is to commit another Felony, 
ch. 31. ſee. 41. 


2. Where the principal Deſign is 


to commit a bare Breach ot the 
Peace, not intended againſt the 


Perſon of him who happens to 


be ſlain, ch. 31, ſect. 46. 


4 


1. Where the principal Intention 


| 


, 


3. Where the chief Motive | is to af. 
ſiſt a third Perſon, ch. 31. ſect. 


40. 5 | 
4. Where the dire& Deſign is to 
eſcape from an Arreſt, ch, 31. 
„ | 
5. Where the principal Purpoſe is 
to uſurp an illegal Authority, 
ch. 31. ſect. 9. | 
6. Where no Miſchief is intended 
at all, ch. 31. ſect. 61. 
Of Petit Treaſon there are three 


* . 


kinds, ch. 32. ER 
1. Where 4 Servant kills his Ma- 


—_ 

2. Where a Wife kills her Husband. 

3. Where an Eccleſiaſtical Perſon 
kills his Prelate. 


Of capital Offences at Common 


Law againſt the Goods of another, 
there are two kinds. 

x. Simple Larceny. 
2. Mix'd Larceny. | 
Of ſimple Larceny there are alſo two 

kinds; | | : * | 
I. Grand Larceny, ch. 32. ſect. 1. 
2. Petit Larceny, ch. 32. ſe. 3 r. 

Mix'd Larceny is either from the 


Perſcn of a Man, or from his Houſe, 
ch. 36. | | 


wa 


Of mix'd Larceny from the Perſon 
there are two kinds. | 


1. Robbery, ch. 34. 


+ 


2. Larceny from the Peaſon, ch, 


„ 8 
Alſo there is another Offence of this 
Nature call'd Piracy, ch. 37. 


Capital Offences at Common Law 
againſt the Habitation of a Man are of 
ewo kinds. : 

1. Burglary, ch. 38. 
2. Arſon, ch. 39. 

Offences more immediately againſt 
the Subject, made capital by Statute, 
are ſuch as are committed. | 

1. Againſt Women, (and of theſe 
there are two kinds. 
1. Rape. | | 
2. Forcible Marriage.) | 
2. Againſt theRights of Marriage, 


ch. 43+ : 
3. Againſt theMembers of a Man's 


Body, ch. 44. | 
4. Againſt Records, ch. 45. 
F. Againſt Cattle, ch. 46. 

6. By Purveyors, ch. 47. 


7. By Soldiers and Mariners, ch. 
= 
8. By Hunters, ch. 49. 


9. By 
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9. By Forgers of falſe Deeds, ch. 


10. "bo Gaolers, ch. 51. 
11. By Tranſporters of Sheep or 
Wool, ch. 5 2. 
12, By Servants, ch. 53. 
3. By: Egyptians, Ch. 54. 


i By Cnitters oFPow-dike,, ch. 55. | 


15. By Treſpaſſers on the Borders, 
and Rioters, ch. 55. 

16. By Bankrupts, ch. 57. 

17. By Counterfeiters of Bank- 
Notes, Exchequer- Bills, Stamps, 
South- Sea Bonds, Lottery-Or- 

ders, Cc. ch. 58. 

Offences more immediately againſt 
the Subject not capital, are of two 
kinds. 

1. Miſpriſion of Felony, ch. 59. 

2. Other inferiour Offences. 


Such inferiour Offences are of two 
kinds. 


1. Such as amount to an actual Di- 
ſturbance of the Peace. 
2. Such as do not amount to ſuch 
2 Diſturbance, = 
For the Prevention of the former of 
theſe Kinds of Offences, the Law has 
provided two Remedies. 


1.By Ay for keeping the Peace, | 


Ch. 60. 
2. By Surety for the good Beha- 
viour, ch. 61. 
Of the abovementioned Offences 
amounting to the actual Diſturbance 
of the Peace, there are two kinds. 


x. Such as may be committed by | 


one or two Perſons. 
2. _ as require a greater Num- 


Of thoſe which may be commited 
by one or two Perſons there are four 
kinds. 
- = ts Aſſaults, ch. 62. ſect. 1. 

2. Batteries, 62. ſect. 2. 
4; Affrays, ch. 63. 


4. Forcible Entries and Derainers 


ch. 64. 
Of thoſe, which require a greater 


Number of Perſons, there are three 
kinds, 


x. Riots, ch. 65. ſect. 1. 
2. Routs, ch. 65. ſect. 8. 


3. Unlawful Aſſemblies, ch. 65. 
ſect. g 


Of ſuch 3 Offences not a- 


mounting to an actual Diſturbance of 
the Peace, there are two kinds. 


| 


— 


1 


r 


1. Such as are committed by og. 
en 
2. Such as ate committed by com- 
mon Perſons without any rela- 
tion to an Office. 

Of Offences of this Nature commit- 
ted by Officers, there are three Species. 

I. 2 2 080 or Breach of wy ch. 
2. Bribery, 1b. 67. 
3: Extortion, ch. 68. 

Of Offences of this Nature, commit- 
ted by privats Perſons, without any 
relation to any Office, there are two 
kinds. 

I. Such as are infamous and 70 l 
ſcandalous, proceeding from 

Principles of dow right Diſho- 

neſty, Malice or Faction. 
2. Such as are of an inferiour Na- 
ture, and neither infamous nor 
roſly ſcandalous. 

Of Offences of the firſt ſort, there are 

ſix Species. 
1. Perjury, ch. 69. 
2. Forgery, ch. 70. 
3. Cheats, ch. 717. 
4. Conſpiracy, ch. 72. 
5. Libels, ch. 73. 
| 5 3 of a Bawdy-houſe, ch; 


ot Offences of the latter ſort there 
are two kinds. 


1. Such as more immediately af- 
fect the Publick. 


2, Such as more immediately af- ” 


fe& the Intereſts of particular 
Perſons. 


Of thoſe which more immediately 


affect the Publick, there are four 


kinds. 
r. Common Nuſances, ch. 75. 
2. Monopolies, ch. 79. 
3 Foreftaling, ingroffing, and Re- 
grating, ch. 80. 
4. Barratry, ch. 8 r. 
The moſt remarkable kinds of com- 
mon Nuſances are, 
1. Such as relate to Highways. 
2. Such as relate to Pudlick Hou- 
ſes, ch. 78. 
Thoſe which relate to Highways 


come under a two- fold Conſidera- 


tion. 

I. As they relate to Highways i in 
general, ch. 76. 

2. As they relate to Bridges i in 
particular, ch, 77 | 
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ANALYSIS 


- Of the Offences above-mentioned 
more immediately affecting the Inte- 
reſts of particular Perſons, there are 
three kinds, 

1. Uſury, ch. 82. 
2. Maintenance. 
3. Buying or ſelling a wid 
Title, ch. 86. 
Maintenance is two-fold. 


1. Ruralis, ch. 63. ſect. 2. 
8 Curialis, ch. 83. ſec. 3. 
Of Maintenance Cuarials there are 
three Species. 
1. General n ch. 83. 
ſect. 4. 
2. Sacre h ch. 84. 
3. Embra cery, ch 0 85. 


AN 


1 

* 
# * 

# 
"5 
* 
4.3 
_ 

7 
* 

* 

1 
* 
1 
A. 
*4. 1 
* 
,. 
"a 
„ 1 
os + 
Wu 

* 
bs 
» Oo 

Au- 
RE 

bo 

7 

— 

* 

* 

100 
1 

4% 
=» 
9 
e 
* * 
1 
* 

>> 

= 
pA A 

5 
Is 
<8 

9 

„* * 

3 
yy”. 
* 
Wo 

4 A 

- 

"5 
1 

el 

* 

2 

LY 

A \ 

ME \ 

« 

92 
a 

4% 

nap 
* > 

+; 
(Fl 

. 

" 
:FNJ 
OG 

6 

vl 
Boy 
: I 
of” 

1 

Bo 

*) 
"8 
Ss 
ba 4 
9 
* 

3 
r 
3 

© 2 

F424 

N 
x 
"> 
pe 
. HP 
3 
3 

N 

1 
n 

1 
2 

12 
* 5 £1 
3 
«IP 
ik 

— 
*x% 

fo 
2 

8 

= 

<q 
* 
© 
+ 
7 
4A 
** 
* 

Ix 
2 
32 
2 
& 

9 
rt 
2 8 
N 
3 

8. 

* } 

ee 

* 

2 

159 

© 

HY 

"7 
* 

$4 

J. 

8 

71 4 
. 

2 

Wc. 

s 
5 

IB 
ff 

4 V 
- 

- 0 

* 

= 

bs 

ag 
1 
TEL 
Al fu, 
I - 
7 
. 
« 
<8 

A 

<4 

£ " 

© I 

* 

*: x66 

7 

a4 = 

7 

” 

8 

48 

7 2 

2 
_ 

- 3g 

— 

en, 

. 

oo. 
: 5 

* 

2 

Re 

[+ 
mY 
oy 
> 
Ca 
N 
. 

N. 

* 

3 
3 
us” 
Xi 
1 
5B 
= 

Y 

* 

N 

1 

bt 

uf 
7 

1 

3 

* 

LE, 4 

\ 
1 
4 
" 
33 
= 

KY 

= 

8 * 

Jx 


eee 


D 
2 


<= 
I GEN e 2 


gy; 


«I 


ets, os 


2 <a EE BIB 
Fl MX 
p; 


n 8 
8 p 4 of 
2 TI 2. ED * wi FATS. oath 
9 128 r 8 — 
8 & i*. 8 rr 
GY 5 xr > > X oro EE 3 INES 


sf 
1 * 


ra IO . >» : 
e $ 
ESE >= CSP 
4. Wok OBA : 


- * 2 


Referred to in this 


* * 
« 7 * 6 : 
| * 
, y ; [ | 
* 
w ; - 
* 
* P " 7 
. . P k a 
* 


FE 
La 
— „ 
e „ $ * 
* GO wo. *w ad 144.4 4. 
- 
8... 
34 
" Þ * c V'w 
i 1 DA Cy 
> * > 
FR: ry N . l ; 1 ; 
r SA. : —— 
0 5 f 7 
2 * 2 1 — 2 l - da i? BB /s & 
— — — — 
2 
* 
i ; 


Leyn WE s Reports. 
And. 1, 2. 


Aſſ. 1,2, 3, 4, Ct. Fir ſt, ſecond, third „fourth ys Cc. 
e 5 


Barrow Barrow s Supremacy, 


Benloe Benloe s Reports. 


Anderſon's Reports, fr ſt and 4 bart. 
The Book of Aſſizes in the Reign of King Edward the thir 


Brac. Bratton Bratton, De legibus & conſuetudinibus Anglia, 


Bridg. Bridgman s Reports. 
Bro. Brook's Abridgment. 


Cav, Cawley Cawley's Laws againſt Recuſant!, 


| Bul. I, 2; % Bulſtrode s Reports, the frſt - ſeas oa third Part. | 


83 1. 70 Sir Edward Cole ! Reports, the frf ad find Part, &. 


Co. Lite. Sir Edward Coke's Commentary [end Littleton. 
Cro. E. Croke's Reports for the Reign of Queen Elizabeth. 


Cro. Ja. Croke's Reports for the Reign of King James the firſt. 


Cro. Ca.  Croke's Reports: for the Rej Tl of GPa, 11 77 
; ice eace, printed in the 


Crom. 606. 


5 e. 5 Office of 6 


Dalit | 1 Raw, 5 


Dal. Dolton s Country Tuſtice, printed i in the Har 165 F. 
Danv. Abr. x, 2. D' Anvers s Abridgment, V and ſecond Part. 


Dav. Davis Davis's Reports. 
Dy. Dyer 5 Dyer's Reports. 


F. N. B. Mdukerberr's Natura Brevium. 


Fitz. Fitzberbert's Abridgment. 
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Gibſ. Gibſon Gibſan: Cedex Juris Eecleſtoſtiei dnglicani. 
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H. | 
Hale's Pleas of the Crown, 


An Account, &c. 


H. P. C. 
Hard. - - Hardreſs's Reports. 
Hel. Hletley : Reports. 3 
Hob. Hobart's Reports. ö 
Hutt. Hutton Reports. 
J. 
x Jon. Sir Wm. Jon. Sir William Tones's Reports. 
2 Jon, Sir Thomas Jones Reports. 
1 Inf. Coke upon Littleton. 
2 Inl. Tͤj).ibe ſecond Part of Coke's Inſtitutes. 
3 Inſ. £ The third Part of Coke's Inſtitutes. 
4 Inl. 4 The fourth Part of Coke's Inſtitutes, 
Keb. 2, 2, 3. Keble's Reports, the frſt, ſecond, and third Part. 
ell. Kellewey's Reports. 
Kelynge Relynge's Reports. © 
Kirch. Kitchin, of Courts- Let and Courts-Baron. 7 
Lam, Lamb. 2 Office of Juſtices of Peace, printed in the Year 1614. | 
Lane Lane! Reports. 3 
Latch. Latch s Reports. | 455 
Leon. 1, 2, 3. | Leonard's Reports, the firp, ſecond, and third Part. 25 
. Lev. 1, 2. Levinz,'s Reports, the firſt and ſecond Part. 8 
Litt. Littleton s Reports. 1 
| M. 1 
Mar. March's Reports. 1 
Mod. 1, 2. 3, Ce. Modern Reports, the fat, ſecond, and third Part, Oc, 8 
. 95 Moore s Reports. 2 
N oy A Ney. Reports. 3 
Ow. Owen. | Owen's Reports. Mt 
Pal. Palm. Palmer's Report. | b 1 
Parſons Parſons againſt Sir Edward Coke s fifth Inſtitute. 9 
Pl. Com. Plouden s Commentaries. 15 
Po. Poph. Popham s Reports. 8 
Pult. Pultcn, De Pace Regis & Regni. | 
R. 
Ray. Raym. Raymond' $ Reports. 


Reg. 
R. A. Rol. Ab. 1 , 2. Rolle's Abridgment, the foſ and e Part. 
R. R. Rol. Re. 1, 2. Rolle s Re To the firſt and ſecond Part. 


Ruſhw. Coll. 


Saun. 1, 2. 

Sav. 

Selden's Janus An- 
glorum 

Selden's Epinomis 

Sid. Syd. 1, 2. 


Vaugh. 
Vent. x: 3. 


Wat. Watſon 
Win. Winch 
Wood's Inſ. 


f Year Books. 


Yel. 


1 Siderfin's Reports, the ff and ſecond. 


Regiſter. 


433 s Collection:. | 


ALL s Reports, the feſt and fad Part. 
Savil's Reports. 
Jani 875 rum facies altera by Mr. Selden, at into Eng- 
liſh by Redman Weſtcot, and printed in the Tear 1682. 
England' s Epinomis by Mr. Selden, printed in the Year ' $683; 


Vaughan? s Reports. 
Ventris's Reports, the firſ FE ſecond Part. 


Watſon s Compleat Incumbent, Folio Edition. 
WWinch's Reports. 
al. s new Inſtitute f the a nn or Civil Law, 


Nelverton's Reports, 
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CHAP. L 


of the Perſons who may beguilty of c criminal 
Offences. 


HE Guilt of offending againſt any Law wincforver; ne- 
ceſlarily ſuppoſing a wilful Diſobedience, can never 
juſtly be imputed to thoſe, who are either uncapable of 
underſtandingit, or of conforming themſelves to it: There- 


ſhall ſhew what Degrees of Diſcretion and Freedom are required in the 
Commiſſion of them; for the better Underſtanding whereof, I ſhall 
conſider what Offenders are excuſable, 


1. In reſpect of their Want of Reaſon; 
2, In reſpect of their Subjection to the Power of others. 


B = Seck. 


fore, before I come to the ſeveral Kinds of Offences, * * 


2 95 Of the Perſons who may be guilty, &c. Book l. 


znt ze! | ſerv'd, * ſe wh 

fone 0 ICIS RING © he cos os 
43: 65. are under a natural Diſability of diſtinguiſhing between Goo 
Din e . #6-jallis under the Age of Diſcretion, Ideots and Lunaticks, are not 
Bro Coron. puniſhable by any criminal Proſecution whatſoever. hi 
6,61, 136 Seck. 2. Indeed it was b anciently holden, in Reſpect on ry igh 
A WEE *Regard which the Law has for the Safety of the Kings Perſon, T at a 
$4Co.124.b Madman might be puniſh'd as a Traitor, for killing or offering to kill 
ara the King; but this is e contradiQed by the later Opinions. RO 
Itech Seck. 3. And it ſeems agreed at this 4 Day, That if one, who 15 . 
4" N i apital Offence, become Non Compo, befote Conviction, he ſha 
N — : Ab ned; and if after Conviction, that he ſhall not be executed. 
e 46. 5 ws Bot by 12 Anne, 23. which ſeems to be agreeable to 1 17 
F Law, a dangerous Madman may be kept in Priſon till he 

| 5 08, 6 oY aw, if it be doubtful whe- 
CoLite. 247: is Senſes; and by the Common Law, if it be d 
Co.Litt. 247- recover his Senſes; y the Cor d 
*HÞPC19 ther a Criminal, who at his Trial is inf appearance a Lunati 3 
1 LE in Truth or not, it ſhall be tried by an Inqueſt of Office, s * od 2 
roy, by the Sheriff of the County wherein the Court ſits; and if 1t be 3 
3 them that the Party only feigns himſelf mad, s and he till refuſe 
ATP. to anſwer, be ſhall be dealt with as one who ſtands _ 
5 Seck. 5. And if one who wants Diſcretion commit a Treſpaſs a- 
e gainſt the Perſon or Poſſeſſion of another, he ſhall be compelled in a 
: 1 And. 107. civil Action to give Satisfaction for the Damage. 
zv. 50. 


. . 5 | FR brovgh his 
6s. Seck. 6. And he, who is guilty of any Crime whatever, th 
>> ag i voluntary Drunkenneſs, ſhall be puniſhed for it as much as if he had 
h 2 | 


R. A. 547+ bei. | 8 | 
2” * Alſo he, who incites a Madman to do a Murther . 9 
nel Crime, is a k principal Offender, and as much puniſhable as if he ha 

Sen Corn 6. done it himſelf. : 1 3 : 
| Bro.Coron.6. if; 1 ſtances, that an Infant -un- 

. 8. And if it appear by the Circum , 

n Colic yo d 1 * Ry Diſcreticn alt diſtinguiſh between Good and Evil, as 
 H.P.C. 45 if one of che Age of nine or ten Years kill another, and bide the Body, 
Keyl. 53. or make Excuſes, or hide himſelf, he may be convicted and gage 
a. and forfeit, &c. as much as if he were of full Age. But in ſuch a Caſe 
"REM Jud es will in Prudence reſpite the Execution in order to get a 
160K, Plzo. 3 And it is ſaid, That if an Infant apparent] wanting Diſcre- 
10.0. 3 tion be indicted and found guilty of Felony, the Juſtices themſelves 
Bro. Coron. e,. 4 ; = = | 

133. may diſmiſs him without a Pardon, 
1H 7 1. ö. L to or __ 9 oy How far thoſe are to be excuſed who 
. p. C. 16. F. are under the Power of others: © 
11 7 C. 35. Seck. 9. 1. A Feme Covert is ſo much favour'd in reſpect of that 


f ſhall 
358.6 11.b. thority which her Husband has over her, that ſhe 
bro 2 = e, Seen for F à bare m Theft in Compa- 
= Key). 3. ny ag y Cbercion of her Husband. * "4 
S.P.C. 36. 1 Neither ſhall ſhe be deemed, acceſſary n to a Felony for re- 
142 c. | 


II. p. C. 65. eceiving her. 
9 be for receiving 


a ep . 5 

Se. 11. But if ſhe commit a Theft of her own voluntary , 
een - Command of ber Husband; or be guilty of Treaſon, 
| Dole 5s 194 Murther, or Robbery, in Company. __ 1 of, her Hus- 
"99.8.1, l = "a feng T Witt pro be indicted together with her N ; 
270 dad and condemned to the Pillory with him for keeping a Bawdy- houſe; 


Wilhams, 


for this is an Offence as to the Government of the Houſe, in which the 
| 5 | Wife 
Mich. 10An- ; | N 
I'%. | 


27 Al. 40. ceiving her Husband who has been guilty of it, as her Husband ſhall 


" K 1 : 6: S SW 
X : 2 y 
14 0 #4 . 
: 9 0 Y EIT 
867 4 X err 
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"# Wife has a principal Share; and alſo ſuch an Offence as may generally 
be preſumed to be managed by the Intrigues of her Sex, . 
Sec. 13. And generally * a Feme Covert ſhall anſwer as much as if » g C51. 
de were Sole, for any Offence, not capital, againſt the Common Law, Con-Mo.813, 
or Statute; and (if it be of ſuch a Nature that it may be committed by: Keb. 634. 
her alone, without the Concurrence of the Husband) ſhe may be pu- Vide Ho. gz. 
I niſhed for it without the Husband, by way of Indictment, which be- 54. 25. 
ing a Proceeding grounded merely on the Breach of the Law, the Hus- 1 Rol. Rep. 
band ſhall not be included in it for an Offence ta- which he is no way 93.94, 233, 
& privy; andÞ if a Woman bring a malicious Appeal for the Death of (0 Ja, 482. 
= her Hasband, known by her to be alive, ſhe may be impriſoned for ' Co. 61. b. 
ber falſe Appeal, till ſhe make © Fine to the King, and the Husband ſhall 7 10 477 Pl 
go at large: But if a Wife incur the Forfeiture of a penal Statute, the 2. Fitz. Coro. 
Husband may be made a Party to an Action or Information for the ſame, 73. * 
(as he may be generally tö any Suit for a Cauſe of Action given by his gum 106. 
Wife,) and ſhall be liable to anſwer what ſhall be recovered thereon. Ses rhe Cite. 


Seck. 14. 2. Neither d a Son, nor a Servant, are excuſed the Com- %% 
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‚ | ; * 6 2 K . 
miſſion of any Crime, whether capital or not capital, by the Com- H. P C. 66, 
mand or Coercion of the Father or Maſter. Moor $13. 
= Of Hereſy 
1 { NFfences conſidered in Relation to the Perſons againſt whom they 
3 are committed, are either, 4 
I x. Such as are more immediately againſt God; or, 
9 2. Such as are more immediately againſt Man. | 
Offences more immediately againſt God are either by Common Law, 
or by Statute. — DE 5 
Thoſe at Common Law are either capital, or not eapital. The ca- 
pital Offences of this Nature are of three Kinds: ES 
1. Hereſy. | N 9 


2. Witchcraft. 
3. Sodomy. 


Concerning Hereſy I ſhall conſider, 


2. By whom it is cognizable; 
3. How it is puniſhable 


Seck. r. As to the firſt Point it ſeems, That among Proteſtants He- 
rely is taken to be a falſe Opinion repugnant to ſome Point of Doc- 
trine clearly revealed in Scripture, and either abſolutely eſſential to 
the Chriſtian Faith, or at leaſt of moſt high Importance. 

SeF. 2, But it is impoſſible to ſet down all the particular Errors 
which may properly be called Heretical, concerning which there as 
| age and 


4 | 8 Of Hereſy. | 90 Book I. 
and always have been, ſo many intricate Diſputes; However the 1 E.. 
r. which erected the High-Commiſſion-Court, having reſtrain'd the 
ſame from adjudging any Points to be Heretical, which have not been 
"determined to be ſuch either by Scripture, or by ſome one of the four 
. firſt General Councils, or by ſome other Council, by expreſs Words of 
Scripture, or by the Parliament with the Aſſent of the Convocation, it 
has been ſince generally holden, that theſe Rules will be good Direc- 
tions to Eccleſiaſtical Courts in Relation to Hereſy. | 
See Bro. He- SeF, 3. As to the ſecond Point, viz. By whom Hereſy is cognizable, 
rely. 2 Roll. it is certain, That the Convocation may declare what Opinions are He- 
retical : But it hath been queſtioned of late, Whether they have Power 
at this Day to convene and convict the Heretick? 3 
F. N B. 269. Seck. 4. However it is agreed, That every Biſhop may convict Perſons 
* of Hereſy, within his own Dioceſe, and proceed by Church - Cenſures 


> C5. againſt thoſe who ſhall be convicted ; but it is ſaid, That no Spiritual 


3 Inſt. 40. 
H. P. C. 3. 


Gibſon 401, judge, whois not a Biſhop, hath this Power; and it has been queſtioned, 


3 Whether a Conviction before the Ordinary were a ſufficient Founda- 


3 Iaſt. qo. tion whereon to ground the Writ de Heretico comburendo, as it is agreed 
that a Conviction before the Convocation was? „ 

Seck. 5. By 24 H. 8. 9. the Archbiſhop of either Province may cite 

any Perſon before him for Hereſy, if the immediate Ordinary either 

cConſent thereto, or do not his Duty in puniſhing the ſame. 

27H.8. 14.b. Seck. 6. But it is certain, That a Man cannot be proceeded againſt 
5 Co.58.a. at the Common Law in a Temporal Court merely for Hereſy; yet if in 
Hob. 2;6, Maintenance of his Errors he ſet up Conventicles, and raiſe Factions, 


which may tend to the Diſturbance of the publick Peace, it ſeemeth 


that he may in this Reſpect be fined and impriſoned upon an Indict- 
ment, G. at the Common Law. Tn. 


| H.P.C. 4. 6 
9 whether a Tenet be Heretical or not; as where one was committed by 
Force of 2 H. 4. 5. for ſaying, That he was not bound by the Law of 


God to pay Tithes to the Curate: And another for ſaying, That though 
he was excommunicate before Men, yet he was not ſo before God. The 


Temporal Courts, on an Habeas Corpus in the firſt Caſe, and an Action 

3 Inſt. 2. of falſe Impriſonment in the other, adjudged neither of the Points to 
= aa be Hereſy within that Statute; for the King's Courts will examine all 
Things which are ordain'd by Statute. 85 


5 Co. 58. Seck. 8. Alſo in a Quare impedit, if the Biſhop plead that he refuſed 


x And. 191. the Clerk for Hereſy, it ſeems that he muſt ſet forth the particular Point, 


3 Leon. 199. 


3 Lev. 314, that it may appear to be Heretical to the Court wherein the Action is 


brought, which having Conuſance of the original Cauſe muſt by Conſe- 


quence have a Power as to all incidental Matters neceſſary for the Deter- 

mination of it; and, without knowing the very Point alledged againſt 
the Clerk, will not be able to give Directions concerning it to the Jury, 
who (if the Party be dead) are to try the Truth of the Allegation. 


Seti. 9. But if a Man be proceeded againſt as an Heretick in the 


Spiritual Court pro ſalute animæ, and think himſelf aggrieved, his proper 

| Remedy ſeems to be to bring his Appeal to a higher Eccleſiaſtical 

; Co. 58. Court, and not to move for a Prohibition from a Temporal one, 

2748.8 14, b. which, as it ſeems to be agreed, cannot regularly determine or diſ- 
| cuſs, what ſhall be called Hereſy. 55 


b. N B. 269. cc. 10. As to the third Point, vis. How Hereſy is puniſhable; 


3 Inſt. 43. 
H. P. C. 5. W r * | F 
f refuſing to abjure it, or falling into it again after he had abjured it, 
C — 8 8 might 


Seck. 7. Alſo a Temporal judge may incidentally take Knowledge 


there is no Doubt but that at Common Law one convicted thereof, and 


1 


Chap. 3. e Of Witchcraft: | 5 
might be burnt by Force of the Writ de Hæretico connburendo, which 22 and 
was grantable out of Chancery upon a Certificate of ſuch Convictionz ib 4. 29. 
but it is fait) That he forfeited neither Lands nor Goods, becauſe the li. P. C. 5. 
Proceedings againſt him were only pro ſalute anime. AY 
Se. 11. Bat at this Day the ſaid Writ de Haretico comburends is 
_ aboliſhed by 29 Car. 2. 9. And all the old Statutes, which gave a Power = 
to arteſt of impriſon Perſons for Hereſy, or introduced any Forfeiture 1. P. c. 5. 
on that Account, are repealed; yet by the Common Law an obſtinate 
Heretick being excommurniente; is (till liable to be impriſoned by Force * Co. 46. 
of the Whit de Excommunitatb capiendo. till lie make Satisfaction to the 
Church. And by 9 10 Wi. 3. 32. If any Perſon having been ediicated 
in, or having made Profeſſion of, the Chriſtian Religion within this Realm, ſhall 
be convified in any of the Couit of Weltminſter, or at the Aſſizes, of denying 
any one of the Perſons in the Holy Trinity to be God, or of maintaining that 
there are more Gods than one, or of denj ing the Truth of the Chriſtian Reli- 
gion, or the Divine Authority of the Holy Scriptures, he ſhall for the firſt Of- 
fence be adjudged uncapable of any Office; and for the ſecond, ſhall be diſabled 
o ſue any Ati ion, or to be a Guardian, Executor, or Adminiſtrator, or to take 
y any Legacy or Deed of Gift, or to bear any Office Civil or Military, or 
Benefice Eccleſſaſtiral, for eder, and ſhall alſo ſuffer Impriſonment for three 
Years, without Bail or Mainprize, from the Time of ſuch Convittion. 
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, Withiraft. 


e 3 | 

1 5 Seck. 1. ()* Offenders of this Nature there are ſaid to be three Kinds, 5 laſt . 
IF | WE t | ; BR | alt, Ca. 0 

a 2 1. Conjurers, who by Force of certain Magick Words en- 9 

1 deavout to raiſe the Devil, and compel him to execute their Commands. | 

9 | 2. Witches, who by Way of friendly Conference are ſaid to bar- 

1 #| gain with art evil Spirit to do what they deſire of him. 

—_ 3. Sorcerers or Charmers, who by the Uſe of certain ſuperſtitious 

J X Forms of Words, or by Means of Images, or other odd Repreſenta- 

+ XZ tions of Perfons or Things, &c. are faid to produce ſtrange Effects a- 

s BB ove the ordinary Courſe of Nature. : mM 

1 Sekt. 2. All theſe were anciently puniſh'd in the ſame Manner as; Iofi. 744. 

ſt Hereticks, by the Writ de Heretico comburendo after a Sentence in the E: NA.. 269 b. 


;  Eccleliaftical Court, anda Retapſe. And it is faid alſo, That they might Gn ff 571 
be condemned to the Pillory, &c. upon an Indictment at Common Law. 


bh Sed. 3. In the Time of King Edward the third, one taken with the 9 
ho Head and Face of a dead Man, and a Book of Sorcery, was brought 
al into the King's Bench: But there being no Indictment againſt him, ge 

e, was (worn that from thenceforth he would not be a Sorcerer, and then 

PA delivered from Priſon, and the Head was burnt at his Charge: But: Kb. 719. 
this Method ſeems to be obſolete at this Day. | 

5 Seck. 4. By 1 Jac. 1. cap 12. the only Law now in Force againſt 

14 theſe Offenders, they are divided into two Degrees; and thoſe in the 

it, firſt Degree, and their Acceſfaries before, ſhall ſuffer as Felons without 

ht _ Clergy; and of theſe there are the four following Species. 


C 1. Such 


” 


6 Of Sodomy, &. Book l. 
H. C . t. Such as ſhall uſe any Invocation or Conjuration of any evil Spirit : and ſuch 
3laſt 58. con. ſpem clearly to be within the Law, though no Spirit do actually appear. 
H P. c. 6% 2. Such as conſult, covenant with, entertain, employ, feed, or reward any 
3 loſt. 45. evi Spirit to any Intent And theſe are agreed to be within the Statute, 

though nothing farther be done upon ſuch Conſultation, &. 
H P.C. 6. 3. Such as take nj any dead Perſon's Body or any Part thereof, to be uſed in 


3 Inſt. 45. any Manner of Witchcraft - And theſe are allo clearly, within the Statute, 


though they do not actually fo uſe it pol 
H F. c „%. 4. Such at exertiſe any Witchcraft, Inchantment, Charm or Sorcery, whereby 
5 Iaſt. 45. ary Perſon ſhall be killed, deftroyed, conſumed, or lamed in his or her Body, or 
Joa. 143- ay Part thereof: But none are within this Branch, who do not actually 


effect ſuch Miſchief. l he | 
Set. 5. Thoſe in the ſecond Degree ſhall for the firſt Offence ſuffer 


a Year's Impriſonment, and the Pillory ; and for the ſecond, as Fetong 
without Clergy, and theſe by the manifeſt Purport of the Words of the 
AR, which is very obſcurely penned, ſeem to be divided into the two 
following Species. ED | . : 
I. Such as take upon them by Witchcraft, Inchantment, Charm or Sorcery, to 
tell where Treaſure is to be found, or where Things loft or ſtoln may be found, or to 
do any Thing to the Intent to provoke any Perſon to unlawful Love, or to hurt or 
deſtroy any Perſon in his or her Body, though the ſame be not effected. | 


HP.C.8. 2. Such as ſhall uſe any Witchcraft, &c. whereby any Cattle or Goods of any 


3 laſt 46. Perſon ſhall be deſtroyed, waſted or impaired: But thoſe, who take upon them 
to do this, are not within the Ad unleſs they actually do it. 


CHAP. IV. 
Of Sodomy.. 


12 Co. 36,37. Seff, 1. FA LL unnatural Carnal Copulations, whether with Man or 
3 Toft. 58. TE Beaſt, ſeem to come under the Notion of Sodomy, which 
was Felony by the ancient Common Law, and puniſhd, according to ſome 
Authors, with Burning ; according co others, with Burying alive : But at 
this Day by Force of 25 H. 8. 6. & 5 El. 17. is puniſhed in the ſame Man- 

ner as other Felonies, which are excluded from the Clergy. 


C0 36, 37. Ses. 2. In every Indictment for this Offence, there muſt be the Words 
Z laß. 58. Rem habuit veneream & carnaliter cognovit ; and conſequently ſome Kind of 


Penetration, and alſo of Emiſſion, muſt be proved; but any the leaſt De- 
gree is ſufficient, and Emiſſion is prima facie an Evidence of Penetration. 


5 CHAT. V. 
Of Offences againſt God not Capital at Common Law. 


{ NfEfences more immediately againft God not Capital, are either by the 
Common Law or Statute, | 3 


— 


Thoſe by the Common Law are, — 


ven 293. sf. 1. I. All Blaſphemies againſt God, as denying his Being or Pro- 
3 Keb. 607. vidence, and all contumelious Reproaches of Jeſus Chrift. 


G24. 
Sect. 2. 


Chap. 6. Of Offences by Statute againſt Religion, c. 7 
= Se. 2. II. All profane Scoffing at the Holy Scripture, or expoſing 
any Part thereof to Contempt or Ridicule. - - . _ 
Fe. z. III. Impoſtures in Religion, as fallly pretending to extraor- 5 the coſe 
dinary Commiſſions from God, and terrifying or abuſing the People E a 
with falſe Denunciations of Judgments, &. . 
SefZ. 4. IV. All open Lewdneſs groſly ſcandalous, ſuch as was that 277, &c. 
of thoſe Perſons, who expoſed themſelves naked to the People in a Bal- | Ke 655, 
"XX cony in Covent. arden with moſt abominable Circumſtances — SH 
by Seff. 5. Offences of this Nature, becauſe they tend to ſubvert all Re- 1 Ven. 293. 
or ligion or Morality, which are the Foundation of Government, are pu- 0 5 PRs 
ly "XX viſhable by the Temporal Judges with Fine and Impriſonment, and al'o 
_ F Cuch corporal infamous Puniſhment as to the Court in Diſcretion ſhall 
er Sp meety according to the Heinouſneſs of the Crime. V 
= $7. 6. V. Seditious Words in Derogation of the Eſtabliſhed Religion R A. 187. 
he are indictable, as tending to a Breach of the Peace; as theſe, Your Reli- Tan 


1 8 2 TT OS 5 ; | - wb | Cro Ja. 21. 
vo gion is a new Religion, and Preaching is but Prattling, and Prayer once a 28 
Day is more edifying. 5 
(0 | 
6 i Side — 5 4 
r . 
ny l F . C H A 2. VI. 
em | 3 1 3 
2 Of Offences by Statute againſt Religion in general. 
OR CNEEFENCES by Statute not Capital more immediately againſt God, 
3 are either, 5 4 
I 1. Such as are againſt Religion in general; or, 
x 2. Such as are againſt the Eſtabliſhed Church. 
ich X| Thoſe againſt Religion in general are of ſeveral Kinds ; as, 
me 5 3 8 . 5 | 
at Se. 1. I. All Profanation of the Lord's Day; for by 1 Car. 1. 1. 


lan. There ſhall be no Aſſembly o People, out of their own Pariſhes, on this Day, 
= for any Sport whatſoever ; nor any Bull batting or Bear-baiting, Interludes com- 
ads mon Plays, or other unlawful Exerciſes and Paſtimes, uſed by any Perſons in 
their own Pariſhes, on Pain that every Offender ſhall forfeit 3 S. and 4 d. to 
De- the Uſe of the Poor, &c. Cr EU nd ue 
on. Sedt. 2. By 29 Car. 2. 7. No Perſons whatſoever, above fourteen Years old, 
Pull exerciſe any wordly Labour, Buſineſs, or Work of their ordinary Calling on 
— XX the Lord's Day, (except Works of Neceſſity and Charity, and the Dreſſing and pat. 3. 
= ACelling of Meat in an Inn and Vi:[nalling Houſe, for thoſe who cannot other- 
= wiſe be provided,) on Pain of forfeiting 58. And no Perſon ſhall publickly cry, 
or expoſe to Sale, any Goods whatſoever on this Day, (except Milk, which may 
be ſold before Nine in the Morning, and a'ter Four in the A, ternoon,) on Pain 
of forfeiting the ſame. 255 1 = 


a Sect. 3. Alſo no Drover, Horſe-courſer, Waggoner, Bucher or Higler, ſhall 
= travel, or come to their Inn on this Day, on Pain of 1wenty Shillings. And no 
Per ſon ſhall uſe, employ, or travel with any Boat or Barge, without the Allow- 
| = ance of ſome Juſtice of Peace, &c. on Pain of five Shillings. But by 11 &12_ 
pro- 4 Gul. aol | Forty Water men may be appointed by the Company of Watermen to 2 
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34 the Thiies. Gr. And By 9 Ari. 23: Hackvey Couch-Men are permitted 
to work within the Bills of. Mortality on Sitddy, ELIE | 


| Serudnt; Day: Labourer, Sedmdri of 100 
of profane Curſing or Swearing, for ili one Shillizl, and every other Perſom tw 
billings, and ſball be regiftred i Seſſions; and by 13 Cat. x: cap. 9. Artic. 


wiſhed by Fine and Iubri ſomnemt, a the Court. Martial ſhall think fit. 
7 III. Prüm for which by 1 Fac. 1. 5: all Perſons what. 
ſoever forfeit five Shillings to the Poor; and for which Seamen ma) 
| y 14 Cer 2. 9. be puniſhed by Fine, &. as the Court-Mattial ſhall 
think fit. 2 ie ap 
Hei. 6. IV. Reviling the Sacrament of the Lord's Suppe? with con. 
tempritous Words, &c. for which (by 1 Ed. 6. 1. which was repealed by 
I Mat. 2. and revived by 1 El. i.) the Offender ſhall be impriſoned, fined, 
and ranſomed. 1 3B i 
SefZ. 7. 1 ſhall not mention the Offences againſt 2 & 3 Ed. 6. tg, and 
5 El. 5. relating to Faſts and Fiſh days, becauſe it is expreſly declared, 
—That thoſe Statutes are enacted merely on a political Account, and it is 
made penal to affirm that any eating of Fiſh, or oy only of Fleſh men- 
tioned therein, is neceſſary to Salvation, or that it is the Service of God. 


—_— l 3 2 — » 3 — — 2 * — , 8 th 2 


CHAP. VIL 
Of Offences a gainſt the Common Prayer. 
6 againſt the Eſtabliſhed Church are 


1. Such as concern all Perſons in mat... 
2. Such as more immediately relate to thoſe of the Popiſh Religion; 
3. Such as more immediately regard Proteſtant Diſſenters. 
Thoſe which concern all Perſons in general are, 
1. Againſt the Common prayer. 5 3 
2. In accepting or holding an Office without due Conformity to tbe 
Cin i 55, ps. . 3 
3. In teaching School! without conforming to the Church. 
4. In not coming to Church. | 


Sk. 1. And firſt of Offences againſt the Common Prayer, as to which 
it is to be obſerved, That by 2'& 3 Ed. 6. 1. and 6 Ed 6. 1. (which were 
re ealed by 1 Mar. 2. and revived by 1 El. 2.) the Common Prayer Book 
was firſt eſtabliſhed under ſevere Penalties, but the ſame Penalties being 
repeated and enlarged by 1 El. 2. and 13 & 14 Car. 2. 4. which enacts 


the uſe of the ſame Common Prayer with ſome Alterations ; thoſe Sta- | 20 | 


tutes of Ed. 6. ſeem at this Day to be of little Uſe. _ ET 
Seck. 2. By 1 El. 2. Par. 4, If any Parſon, Vicar, or other whatſoever Mi- 
. riſter, that ought to ſay the ſid Common Prayer, &c. ſhall refuſe to uſe it in ſuch 
| Church, &c. or other Place where he ſhould uſe to miniſter the ſame, or wilfully or 
— 4 | | | ob- 


* 
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ofane Swedting and Cut fing; for 3. 21 Jac. 1. 0 
dier, comvitied !- 


. n + 0% 
— | ks . . * 128 
* 0 * - 922 5 * . 


Chap. 8. Of Offences iu accepting Offices, &c. 9 


= obſtinately landing in the ſame, uſe any other Form, or ſpeak any Thing in Dero. See for the 
ed 7555 wm ad Book, _ Thing therein contain d, he forfeits fr the firſt form of theln. 
— Offence one Tear's Profit of all his ſpiritual Promotions, and ſhall ſuffer ſix ; Mod. 18, 
0. Months Impriſonment ; and for the ſecond Offence ſhall be deprived, &c. * 
el! In the Conſtruction of this Act it has beeen reſolved, 
wo Seck. 3. I. That under the Words, Parſon. Vicar, or other whatſoever 
ic. Miniſter, that ought or ſhould ſay the ſaid Common Prayer, &c. thoſe Clergymen 


who have no Cure are included, as much as thoſe who have one, and that Dyer 203. 
they are puniſhable for uſing any other Form, & c. inaſmuch as by their Fl 73, 7+ 
Ordination they are oblig'd to officiate in the Offices of the Church, G0. 
ay = and it is ſaid that they are ſufficiently ſhewn to be in Holy Orders by 
al! the Word Cericus in an Indictment. . e gt 
oF Seck. 4. II. That this Statute being not only in the Affirmative, but AER 
nu. alſo expreſly ſaving the Juriſdiction of Eccleſiaſtical Courts, does not re- 5 Co. C 
ſtrain them from proceeding againſt theſe Offenders in their own Methods, /“ bg 
ed, as Diſturbers of the Unity and Peace of the Church; and conſequently pops. 59. 
that ſuch Perſons may be deprived by the ſaid Court according to the 2 Kol Abr. 
ine Courſe of the Spiritual Law, for the firſt Offence, TOY I” 
ed. Seck. 5. Alſo it is farther enacted, by 1 El. 2. Par. 9. That if any Per- 
t is on ſhall in Plays, Songs, or other open Words, ſpeak any Thing in Deroga- 
en» tion, Depraving or Deſpiſing of the ſaid Book, &c. Or by open Fatt compel, or 
d. * otherwiſe procure or maintain any Miniſter to ſay any Common Prayer openly, &c. 
i, other Form: Or ſhall by any of the ſaid Means let any Miniſter to ſay the ſaid 
Common Prayer, &. he ſhall forfeit one hundred Marks for the firſt Offence, and 
3 four hundred for the Second, &c. (which if he pay not within ſix Weeks after 
Conviction, he ſhall ſuffer ſix Months Impriſonment for the firſt Offence, and 
x twelve for the ſecond,) and for the third Offence ſhall forfeit all his Goods and 
= Chaitels, and ſhall ſuffer Impriſonment for Life. N 0 
Heck. 6. It has been made a Queſtion in the Conſtruction of this 
= Clauſe, Whether if the Party die within ſix Weeks, the ſaid Forfeiture Dyer 203 74. 
be not diſcharged, ſince by the Act of God the Election of paying it, or? “ 
ſuffering lmpriſonment in lieu of it, is taken aways TR 


1 


YN; EE 
5 CHAP. VIII. ; 
Of Offences in accepting or holding an Office without due 


che Conformity to the Church. 


to the Church, are of two Kinds, 


(Yor in accepting or holding an Office, without due Conformity 


hich 1: In not receiving the Sacrament both before and after the Accep- 
were tance of an Office. e 
Bo“ 2. In going to any other Place for religious Worſhip, than the 


ing Y Church, during the Continuance in an Office. 


nats ⁶ | 3 LE 
Sta- Sedt. 1. As to the firſt of theſe Offences, it is enacted by 13 Car. 2. 


> 3 Stat. 2. Cap. 1. Par. 10, 12. That no Perſon ſhall be placed, elected, or choſen, 

Mi. t any Office or Place of Mayor, Alderman, Recorder, Bailiff, Town-Clerk, Com- 

= mon-Council-Man, or other Office of Magiſtracy, Place or Truſt, or other Imploy- | 
| D 


ment 


D 
4 


. 


N 
2 > 


ment relating to the Government of any City, Corporation, Bordngh, Cinque-Port 
or. other Port-Town, who ſhall not have received the Satrament; rd to the 


that every Perſon ſo placed or ele ec ſhall take the Oaths of Allegiance and Supre- 

macy at the ſame Time, when the Outh for the due Fxerntion of the ſaid Office, &c. 

ſhall be adminiſtred; and that the ſail Oaths ſhall be adminiftred and tendered by 

. thoſe, who adminiſter the Oath of Office, and in Defanlt of ſuch by two Juſtites 
Mod 317. Of Peace of the Corporation, &c. (which makes © it neceſſary in a Return to a 
1 Mandamus, ſetting forth that the Party did not take the Oaths before the 
eee? Major, &c. to add that he did not rake them before two Juſtices of Peace, 
* Ce.) And it is further enacted, That on Default hereof every ſuch Elef7ion, 
d 5Mod. 316, Placing and Choice ſhall be void. And b it hath been adjudged, to be no 

2838 Excuſe, that the Oaths were not tender. 5 

84 Kk 426, Sek. 3. Alſo it is enacted by 25 Car. 2. That all Officers civil and mili- 
4 tar, (Except thoſe of Inheritance, appointing ſufficient Deputies) and all, who 
bave any Fee, &C. by Patent from the King, (Except ſuch as ſhall be granted jor 

valuable Conſideration for Life or Tears, and not relate to any Office or Place o 
Truſt; ) and alſo all, who have any Place of Traft, or any Employment in 4 

75 King's Honſboid, 2 take the Oaths of Allegiance and Supremacy, and Teſt, the 
"5 ve xt Term, (in the King's Bench or Chancery, or Qnarter-Seſſions; ) and receive 

| the Sacrament within three Months, and give in a Certificate thereof proved by 


get} ſhall be diſabled to hold the ſaid ices, &c. and fot feit five hundred Pounds, 
Lutw. 91. except Fems Covert, &c. But © it hath been adjudged, that the Perſons fo 
difabled lofe only their Right to the Profits of their Offices from the 


Time of ſuch Diſability ; but that they loſe nothing veſted in them be- 
a Mod.299. fore. Alſo it d hath been adjudged, to be no Excuſe for a Perſon bound 


Vent 248. by Law to accept a Corporation Office, that he is diſabled to receive the 
Sal. 16,168. Sacrament by having been excommunicated; and Quere, if it be any 
Went. 248. Excuſe, that his Conſcience will not ſuffer him to take it, being a Prote- 

ſtant Diſſenter, &. 2 . 55 

Seck. 3. Notwithſtanding the Words of the firſt of theſe Acts are ſo 
very ſtrong as to make ſuch Election, Oc. void, and thoſe of the ſecond 
to make ſuch Perfons diſabled in Law to all Intents and Purpoſes what- 

vide 3 Keb, ſoever, to have, occupy, or enjoy the ſaid Offices; f yer it hath been ſtrong- 

606,655,682, ]y holden, that the Acts of one under ſuch a Diſability being inſtated 


Jon 81. 13). in ſuch an Office, and executing the ſame without any Obje&ion to his 


ev. 164. Authority, may be valid as to Strangers; for otherwiſe not only thoſe 
242 who no way infringe this Law, but even thoſe whoſe Benefit is intended 


they are no Way privy; and one Chaſm in a Corporation happening 


thro? the Default of one Head · Officer would perpetually vacate the Acts 


of all others, whoſe Authority in reſpect of their Admiſſion into their 
Offices, or otherwiſe, may depend on his. . 
Set. 4. By 25 Car. 2. Parag. 17. it is expreſly provided, That the ſaid 
Aft ſhall not extend to Conſtables, or Church wardens, or ſuch like inferiour civil 
5 Mod 431, Officers, or to 4 Bailiff of a Manor or Lands, or ſuch like private Officers, 
43* But it hath been queſtioned, Whether it extends to the Cenſor of the 
College of Phy ficians? | 


Seft. 5. As to the ſecond Offence of this Kind, viz. that of going to 


any other Place for religious Worſhip than the Church, during the Con- 


tinuance of an Office, it was enacted by 10 Anz. 2. That if any Perſon 


having any Office, civil or military, or receiving any Pay, Salary, Nee, or Wages, 


by reaſon of any Grant from the Crown, or having any Command\or Place of | N 


Truſt 
| A 
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5Mod.zz1. Rites of the Church of England, within one Year next before ſuch Election; and 1 


two Witneſſes to the Court, wherein they take the ſaid Oaths. And in caſe of Ne- 


as. Si. an. oe: oe Mins. 6 oe 


30 ee a 


to be advanced by it, might be Sufferers for another's Fault to which 


I | ſembly in England, Wales, or Berwick on Tweed, for the 


5. {rom the Crown, or adivitted info any Service ar Eapleyment in the 
i, Heel or Femily, of beating uny Office of Magiſtracy, or Place of 


Truſt, or other Employment relating to the Government of any City, Corporation, 


1 | Boroneh, or Cinque-Port, and obliged by 13 Car. 2. Stat. 2. Cap. I. or 25 Car. 
1.21. to r:celve the Sarrament, decotrlang to the Uſage of the Church of Eng- 
nnd, ſporld at any Time after Admiſſion into any ſuch Office, &c. and du- 


ring the Continuance in the ſame, knowingly or willingly be 75 at any Aſ- 
'xerciſe of Reli- 


gion in other Manner than according to the Church of England, at which A, 


1 | ſembly there ſhall be ten Perſons beſides thoſe of the Family, &c. or at any ſach 
IE Meeting where ſuch Liturgy is uſed, and the King, and ſuch, others as ſhall be 


law ull a ointed to be prayed for, ſhould not be prayed or in expre ſs Wor ds, 
=. 600 forfeit for ty Pounds 3 and be diſabled to 4 any Office or Em- 
ployment whatſoever in England, G c. But this Statute, ſo far as it relates to 
this Matter, is repealed by 5 Geo. 4 Wm 


as A 


1 
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CHAP, IX. 


Church. 


07 Offerices in teaching School without conforming to the 


the Church, ſo far as it concerns all Perſons in general, 
it is enacted by 23 El. 1. Par. 6 & 7. That if any Perſon or Perſons, Body 


: Politick or Corporate, ſhall keep or maintain any School-maſter, who ſhall: not re- 


pair to Church according to the Form of the ſaid Statute, or be allowed by the 


Biſhop or Ordinary of the Dioceſe, (who ſhall not take any Thing for the fed 
Allowance) they ſhall forfeit for every Month ten Pounds; and ſuch School- 
maſter preſuming to teach contrary to the ſaid AF, and being thereof eonvitt, 


ſhall be diſabled to be a Teacher of Youth, and ſhall ſuffer Impriſonment with. 
out Bail or Mainprize for one Year. | 


Set. 2. And it is farther enacted by 1 Fac. 1. 4. Par. 9. That no Per- 


| fon ſhall keep any School, or be a School-maſter, out of the Oniverſities or Col- 
leges i, this Realm, except it be in ſome publick or free Grammar-School, or in 


ſome ſuch Nobleman's or Noblewoman's, or Gentleman's or Gentlewonidn's Houſe, 
as are not Recuſants, or where the ſame School-maſter ſhall be ſpecially licenced 


thereunto by the Archbiſhop, Biſhop, or Guardian of the Spiritualties of that 


Dioceſe, upon Pain, that as well the School. maſter, as alſo the Party that ſhall 
retain or maintain any ſuch School. maſter, contrary to the Meaning of the ſaid Sta- 
ſhall forfeit each of them, for every Day ſo wittingh offending, forty Shillings. 
5 

in the Benefit of 1 Gul. & Mar. 18. commonly called The Toleration Add, 
are not exempted from the Penalties of the above mentioned Statutes, it 
was farther enacted by 12 Ann. 7. That whoever ſhall keep any publick or pri- 
vate School or Seminary, or teach any Youth as Tutor, or School-maſter, (unleſs 
be inſtruc} them only in Reading, or Writing, Arithmetick, or ſuch mathematical 
Learning as relates to Navigation, or ſome mechanical Art, and that in the Eng- 

liſn Tongue; or unleſs he ſhall be a Foreigner of a Foreign reformed Church, and 
teach the Children of ſuch Foreigners only) without having firſt ſubſcribed that 


Part of the Declaration in 13 & 14 Car, 2. which relates to Conformity to the 
Eitargy of the Charch of England, and alſo having obtained a Licence from the 


fr 
Biſhop, &c. and ſhall be thereof convicted in any of the Courts at Weſtminſter, 
1 | | | 


or 


Seck. t. As $ to the Offence of teaching School without conforming to 


But it having been doubted whether ſuch Perſons, as are with- 


11 


0 Offences in not comming to Church. Book, 
or at the Aſſizes, or before Juſticer of Oyer and Terminer, ſhall be committed is 


the common Gaol for three Months, ber Bat this Statute, ſo far a as it relates 
to this Matter, i is repeated by 3 Geo. 4 . 


As to Popiſh: School-maſters in pajcalr, See 02 15. en 3 


: GH Ar. 
Of Offences in not coming to Church. 


OR the better Underſtanding of the Offences of not coming to 
Church, ſo far as the ſame relate to all Perſons in general, except 

ſuch as are within the Indulgence of 1 Will. & Mar. 18. which is com- 
monly called The Toleration Att, I ſhall conſider : 


= How far Perſons are puniſhable for their own Abſence from 
the Chur cn. 


2. How far they are puniſhable for ſuffering ſuch Abſence in others. 


And firſt, In Order to ſhew how far Perſons are puniſhable for their 
own Abſence, I ſhall conſider the following Particulars: 


1. What Forfeitures of Money, Lands or Goods, ſuch Offenders incur. 
2. In what Manner they are to be proceeded againſt for thoſe Forfei- 
tures. 


3. What other Inconveniencies they are ſubect unto. 
4. By what Means they may be diſcharged. 


As to the firſt Point, I ſhall conſider, 


1. What Forfeitures of Money ; and, 


2. What Forfeitures of Lands and Goods ſuch offenders are liable unto 
And firſt, The Forſcitures of Money, to which they are liable, are 


threefold; 


1. That of twelve Pence for the Abſence of one Sunday, or other Ho- 
ly Day. : 

2. That of twenty pounds for the Abſence of every Month contained 
in a Conviction. 

3. That of twenty Pounds for the Abſence of every Month after a 
Conviction. oY 


Seck. 1. And firſt, The Forfeiture of twelve Pence for the Abſence 
of one Sunday, or other Holy Day, depends upon 1 El. 2. by which it 
is enacted, That all Perſons inhabiting within this Realm, or any other the 
King's Dominions, ſhall diligently and faithfully, having no lawful or rea- 
Vo OP to be TOO endeavour fo FRE. to their Pariſh Church or $... 
pe 


Kind in his Favour, ought to ſhew it. 


refuſe to allow a reaſonable Excuſe, they may be prohibited; but that if 
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pel accuſtomed, or upon reaſonable Let thereof, to ſome uſual Place, where Com- 


mon Prayer and ſuch Service, of God ſhall be uſed, in ſuch Time of Let, upon 


every Sunday, and other Days ordained and uſed to be kept as Holy Days, and 
then and there to abide oY and ſoberly, during the Time of the Common 
Prayer, Preaching, or other Service of God there to be uſed and miniſtered, 
upon pain of Puniſhment by the Cenſures of the Church, and alſo upon Pain that 
every Perſon ſo offending ſhall forfeit for every ſuch Offence twelve Pence. 
In the Expoſition of this Statute, the following Opinions have been 
holden, 2 3 
Eck. 2. I. That the Indictment needs not ſhew that the Party had no 2 Leon. . 
reaſonable Excuſe for his Abſence, or that he is an Inhabitant within Sodbog 148. 


this Realm, G. But that the Defendant, if we have any Matter of this ed El. 6. 


2 Rol. Rep. 


ourt, proceeding upon this Statute, 3.9% 


- 


SF. 3. II. That if the Spiritual C 


they proceed wholly on their own Canons, they ſhall, not be at all 


comptrolled by the Common Law, (unleſs they act in Derogation from 


it, as by queſtioning a Matter not triable by them, as the Bounds of a Bulſt. 139. 


Pariſh, Cc.) for they ſhall be preſumed to be the beſt Judges of their ny. 


own Laws. Tr 
Seck. 4. III. That he, who misbehaves himſelf in the Church, or Rol Rep 93. 
miſſes either Morning or Evening Prayer, or goes away before the whole 8 qa 


. 2 . . . Py | al. Ca. 45+ 
Service is over, is as much within the Statue as he, who is wholly ab- ſol. 106. 


(ſent; and that he who is abſent from his own Pariſh Church ſhall be Syd. 230. 


put to prove where he went to Church. 1 5 
$2. 5. IV. That the Offence in not coming to Church conſiſting 1d 39- 
wholly in a Non-feaſance, and not ſuppoſing any Fact done, but barely See 2 Leon. 
the Omiſſion of what ought to be done, needs not be alledged in any 16. 
certain Place; for properly ſpeaking, it is not committed any where. 


Seck. 6. Secondly, The Forfeiture of twenty Pounds for the Abſence 


of a whole Month contained in a Conviction, depends upon 23 El. 1. 


Par. 5. by which it is enacted, That every Perſon above the Age of ſixteen 


| Years, who ſhall not repair to ſome Church, Chapel or uſual Place of Common 


Prayer, but forbear the ſame, contrary to the Tenor of the ſaid Statute of Prefident of 


: utw. 201. 
208. 


1 El. 2. and being thereof lamfully convicted, ſhall forfeit to the King for every _ Here on 


Month, which he or ſhe ſhall ſo forbear, twenty Pounds. 
In the Expoſition hereof it hath been reſolved, 


Seck. 7. I. That this Statute, by infliting twenty Pounds for a Month's 11 Co. 63. b. 


Abſence, diſpenſes not with the Forfeiture of twelve Pence, given by Nel Reg.. 


1 El. 2. for the Abſence of one Sunday, for both may well ſtand together, 

and the twelve Pence is immediately forfeited upon the Abſence of each 

particular Day. FF 
Sect. 8. II. That thoſe Words, being thereof lawfully convicted, are no Lutw. 163, 

more than the Law would have implied, if they had not been expreſſed, 17% , , 

and therefore operate nothing; from whence it follows, That they nei- 39. 3 

ther cauſe the Party to forfeit any Thing by a Conviction, unleſs Judg- ' RR. 89, 

ment be given thereon, nor reſtrain the Forfeiture to ſuch Offences only, By. 322 Pf 

as are committed after a previous Conviction, inaſmuch as they mean no 4»: 

more than what the Law provides of common Right in every Caſe, viz. Bulſt. 37. 

That the Party ſhall forfeit nothing till he be convicted. 


E 5 Ki. 


Culey 171, Jae. 1. to ſeize the Offender's 
12 the twenty Pounds a Month, and the Power of ſeizing the Offenders Goods. 
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11 Co. 88. bb. Seck. 9. III. That he, who is condemned on-Demurrer, or Sibi dicit, 
2 Rep. 1 ſufficiently convicted within the Act; for whoever is adjudged, is con. 


89,99. Vit, though it follow not that every one, who is convid, is adjudged, G. 


Cro Ja. 329. , Sect. 10. IV. That one, who was ſick for Part of the Time contained 


in an Information upon this Statute, 'ſhall not be at all excuſed by Rea. 

ſon of ſuch Sickneſs, if it be proved that he was a Recuſant both before 

and after; for itſhall be intended that he obſtinately forbore during that 

Time. | 3 

vel. roo. Seck. 11. V. That the Time of a Month, intended by the Statute, ſhall 

Cro-El.835. be computed not by the Kalendar, but by the Number of Days, allowing 

2 Rol. Abr. 5 . | | : | 

$21.0, 28 Days to each, according to the common Rule of expounding Statutes, 
Cawlky 61. Which ſpeak generally of a Month. Sf 

Seck. 12. Thirdly, The Forfeiture of twenty Pounds for the Abſence 

of every Month after a Conviction, depends upon 29, (commonly called 

*3 Lev.333. #28) El. 6. Par. 2, 3, 4. and 3 Jac. 1, 4. Par. 8, 3. by which it is enacted, 


Lut. 203. 


He, That every Offender being convicted of not coming to Church, contrary to the Pur. 


| 2 Mod, 240, port of the Statutes above memtioned, ſhall pay twenty Pounds for every Momth af- 


241. ter ſuch Conuicbion, until he ſhall conform himfelf, and come to Church. 


195. : Seck. 13. As to the ſeeond Branch of this Head, viz. What Forfeiture 


of Lands and Goods ſuch Offenders are liable to, the ſame depends alſo 
upon 29 El. 6. Par. 4. and 3 Fac. 1. 4. Par. 8, 9. by which it is enadted, 
That if the Offender fhall make Default of Payment of the twenty Pounds, both 
for every Month contained in the Conuitiion, and alſo for every Month jubſequent, 
during which he ſhall not conform himſelf to the Church, the King full take, 
ſeize and enjoy all his Goods, and two Parts of his Hereditaments, Leaſes, aud 
Farmy, leaving the third Part only of the ſame Hereditaments, Leaſes and Farms, 


- Fee 29 El. 6. to and for the Maintenance aud Relief of the ſame Offender, his Wife, Chil- 


ar. 1, . dren, and Family, notwithſtanding any prior Conveyance thereof made by ſuch 
3 fender with Power of Revocation, or to the Uſe of himſelf or his Family. Alſo 
by the ſaid Statute of 3 Jac. 1.4, Par. 11. the King may refuſe the Penalty of 

twenty Pounds 4 Month, though it be tendered according to Lam, and therenpon 

ſeize two Parts 1 all the Flereditaments, Leaſes and Farms, which at the Tine 

of ſuch Seizure ſhall be, or afterwards ſhall come to any ſuch Offender, or to any 

other to his Uſe or in Truſt for him or at his Difpoftion, or whereby or in Con. 


ftderation whereof he or his Family ſhall be relieved, maintained or kept, leaving 1 | 


unto him his (hief Manſion Houſe, as Part of his third Part, 1 
In the Conſtruction of theſe Statutes the following Points have been 

; reſolved. Ce : TE A ogy TAE 
r Jones 24, Seck. 14. I, That the King by making his Election given him by 3 
Nieteditaments, &c. waives the Benefit of 


12 Co. 1,2, Self. 15. II. That a Recognizance or Bond taken by ſuch Offenders, 


1 Leon. 98. either in their own Names or in the Names of others to their Uſe, are 


i Kol. Re. 7. within the Statute of 29 El. for the Words thereof to this Purpoſe are, 
15a the King ffall take, fixe, end enjoy all the Goods, &c. which in an AC 
of Parliament will include the whole perfonal Eſtate; and though a Choſe 
in Action cannot properly be ſaid to be taken or ſeized, yet may it pro 

perly enough be B10 to be enjoyed. Y 


Snaps. Seck. 16. Hl. That no Copybold Lands are within 29 El. (and by 


1c 2/+ the ſame Reaſon it ſeemeth that they are not within 3 Fac. 1.) in Reſpect 
cennzens of the Prejudice, which would acerne to the Lord by the Loſs of his Sr 
( . 


— 


Kell. 


3 
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cuſant by ſome Friend of his, upon ſome other View, and not merely with 


above mentioned, I ſhall conſider, 


Sed. 17. IV. That che Profits'of the Lands ſeized by the King by Cro 81.8.5 


AN force of 29 El. for the Non-payment of the twenty Pounds a Month I ©2416 
= | ought not to be applied to the Sati, faction thereof, but that the Lands S:c Won. 
odoght to remain in the King's Hands by way of Pledge, till the whole “ 

"XXE Forteiture be paid ſome other Way; but this Conſtruction of the Stu- 

"EE cute leeming over ſevere. it was provided by 3 Jac. 1. 4. Par. 5. That the 
profis of the ſaid Lands ſhould go towards the Satisfaction of the twenty 


» Palm. 41. 


Pounds. 


Seck. 18. It hath been queſtioned, Whether an Eſtate conveyed by 


another in Truſt for a Recuſant, be liable to be ſeized by Force of the ſaid 
Statute of 29 El. becauſe it expreſly avoids ſuch Conveyances only as Lane 105, 


are made by the Recuſant himſelf to bis own Uſe, &c. And perhaps if it Wn 
ſhall plainly appear, That an Eftate is ſettled bona fide in Truſt for a Re- $701 1C0.1 4. 
an Intent to evade the Statute, it may be reaſonable to exempt ſuch a 
Conveyance out of the Meaning of it; however it is clear from the ex- 


| E | preſs Words of 3 Jac. 1. 4. Par. 11. That the King, upon his waiving the For- 


feiture of the twenty Pounds a Month, may ſeize two Parts of all the Heredita- 

ments, &c. which ſhall come to any ſuch Offenders, or to others to their Uſe, or 

in Truſt for them: Alſo it is ſaid, That the King may ſeize an Eſtate, Ln: 39. 
which is granted to a Recuſant in Truſt for another ; and it is certain that 


the Statute has made no expreſs Proviſion for the Ceſtui que Truſt, 


As to the ſecond general Head of this Chapter, viz. In what Manner 
Offenders of this Nature are to be proceeded againſt for the Forfeitures 
1. How they are to be proceeded againſt for the ſaid Forfeitures of 
Money, and 2 : | 

2. In what Manner for the ſaid Forfeitures of Lands and Goods. 
As to the Proſecution for the ſaid Forfeitares of Money, I ſhall ſnew, 

1. How they are to be proceeded againſt for the ſaid Forfeiture of 
twelve Pence for the Abſence of every Sunday, ec. and 
2. In what Manner for the ſaid Forfeiture of twenty Pounds for the 
Abſence of every Month contained in a Conviction, and | 

3. In what Manner for the faid Forfeiture of twenty Pounds for the 
Abſence of every Month after a Conviction. 


Seck. 19. And firſt, As to the Recovery of the ſaid Forfeiture of twelve 


ö | Penice for the Abſence of every Senday, it was enacted by 1 El. 2. That 


the ſame ſhould be levied by the Church-wardens of the Pariſh where ſuch Offence 


Z 1 | ſhould be done, to the Uſe of the Poor of the ſame Pariſh, of the Goods, Lands, 


and Tenements of ſuch Offinders, by way of Diſtreſs : But this being defective 
in not ſhewing by whom, or 1 what by: wh ſuch Offenders ſhould be 
convitted, or by whom the Warrant for levying the ſaid Forfeiture ſhould 
be granted; it was farther enacted by 3 Fac. 1. 4. Par. 27. That it ſhalf be 
lawful for any one Juſtice of the Peace of the Limit, Diviſion, or Liberty, 
wherein the ſaid Party ſhall dwell, upon the Confeſſion of the Party, or the Oath 
of one Witneſs, to call the ſaid Party before him, and if he ſhall not make a ſuf- 
ficient Excuſe end due Proof thereof, to the Satisfaftion of the ſaid Juſtice of 
Peace, that it ſhull be lawful for the ſaid Jaſtice of Peace to muke a Warrant to 
the Church-warden of the ſaid Pariſh, where the ſaid Party ſpall dwell, to | 
twelve Pence for every ſuch Default, by Diſtreſt and Sale of the Offender's Goods, 


I | rendering the Overplus to the ſaid Offender, aud that in Default of ſuch Di- 


fireſs, it ſhall be lawful for the ſaid Juſtice of Peace to commit every ſuch Offen- 


,. 19 Priſon, until the ſaid Fr faite ſball be paid, which ſhall: be employed to 
S | 3 45 e 


Preſident 


1101. 


16 


07 Offences in not coming to Church. Book I. 
the Uſe of the Poor of the Pariſh, wherein the Offender ſhall be reſident or abiding 


at the Time of the Offence. 
Set. 20. As to the ſecond Point, viz. In what Manner the ſaid Of. 


; fenders are to be proceeded againſt for the ſaid Forfeiture of twenty Pounds 


tor the Abſence of every Month contain'd in a Conviction, I ſhall conſider, 
1. In what Manner the ſame may be recovered at the Suit of the 
King, ant | | e 

2. In what Manner at the Suit of an Informer. 


— 


And firſt, as to the Recovery hereof at the King's Suit, I ſhall conſider, 


1. In what Manner it may be recovered at the Kings Suit by way of 


 Indiament. 


See 1 Rol. 
by way of Indi&ment; it was enacted by 23 El. 1. Par. 9. That the Juſtices 


Re. 94. 
11 Co. 63. 
Cawley 66, 


67, 92, 83. 


Lut. 203. 


2. In what Manner by way of Action or Information. 
Self. 21. And firſt, as to the Recovery hereof at the Suit of the King 
of Qyer, Aſixe, Gaol Delivery, and Quarter-Seſſions of the Peace, might enquire 


of and determine theſe Offences, within one Year and a Day : But by 29 El. 6, 
Par. 2. It was ordained that all ſuch Convictions ſhould be in the King's Bench, 


or at the Aſizes, or general Gaol Delivery, and not elſewhere : However by 


3 Fac, 1. 4. Par. 7. the Juriſdiction of the Seſſions is revived. 
Seck. 22. Alſo it is farther enacted by 29 El. 6. Par. 5. and 3 Fac. 1. 4. 


Par. 7. That upon an Indicf ment at the Aſſizes, Gaol Delivery, or General Seſ- 


ſions of the Peace, Proclamation ſhall be made that the —_— render himſel/ to 


the Sheriff before the next Aſſizes, Gaol Delivery or Seſſions; and that if he ſhall 


not then appear of Record, upon ſuch Default recorded, the ſame ſhall be a Con- 


Sal. 145. 


I Vent 357. 


Raym. 434. 


Vide 821.145. 
pl. 5. 


11 Co. 65. a. 
Vide infra 
„ 


to a Debt by judgment. 


Pim 40 41. 
Bridg. 123. 


Leu. 333. 


Lut. 1117. 


Cawley 164. 


Poph 29. 
Krilw. 180.4. 


Hob. 205. 


H. P. 0. 156. 


Cro. Ca. 465 
2 Le v. 179. 
2 Med. 128, 
1 29. 


vidl ion in Law, as if a Trial by Verdict on the Indic] ment had been recorded. 
And by Par. 9. Every ſuch Convit{ion ſhall be certified into the Exchequer, &c. 

Sect. 23. In the Conſtruction hereof it hath been reſolved, I. That 
fuch a Conviction ſhall not be look'd on as a judgment; for the Words 


are, It ſhall be a Convidlion in Law, as if a Trial, &c. had been recorded. 


And conſequently that it cannot be reverſed by Writ of Error, which 
cannot be brought on any Record, which is not a Judgment, and there- 
fore that the Party has no other Remedy againſt an inſufficient Convic- 
tion, but to remove it into the Exchequer, and quaſh it there. Alſo upon 
the ſame Ground it has been holden, That a Forfeiture due to the King, by 
Force of ſuch a Conviction, ſhall not be taken to be within the Ex- 
ception of a general Pardon, which excepts all Forfeitures, &c. converted 
Ses. 24. II. That if the Proclamation do not purſue the Statute, as 
it it appoint that the Body ſhall be rendered at next Seſſions, &c. where- 
as by the Statute it ought to order a Render to the Sheriff, and that be- 
fore the next Seſſions, the Conviction is inſufficient. _ 
Sec. 25. III. That an actual perſonal Appearance of the Defendant 
at the next Seſſions, &c. will no way avail him, unleſs the ſame be entered 
of Record. 
Sef. 26. It hath been holden, That a Man cannot be convicted by 
Force of this Statute upon a Default on a Proclamation, &c. in the Kings 
Bench, becauſe this Court is not mentioned in the Statute : But perhaps 
this Opinion may juſtly be queſtioned, becauſe the Court of King's Bench 
being the ſupreme Court of Aſſize, and Gaol-Delivery, &c. in the County 
where it fits, it ſeems that a Statute by giving any Power to the Courts 
of Aſſize, or Gaol-Delivery, does impliedly give the ſame to the Court 
of King's Bench, unleſs it have ſome reſtrictive Words to the — 


3 


1 
1 


Chap. 10. , Offences in net coming to Church. 175 
Sef. 27. If the Defendant do appear, there is no doubt but that the 


Proceedings ought to be according to the common Courſe of Law upon 


po 

other Indiaments in all Reſpects, except thoſe, which are within the 
Reſtraint of 3 Jac. 1. 4 Par. 16, 17. by which it is enacted, That no ſach 
Indifimnt, nor any Proclamation, Ontlawry, or other Proceeding thereupon, 

ſtall at any Time hereafter be avoided, diſcharged or reverſed, by reaſon of an 

Default in Form or lack of Form, or other D what ſoever, (ot ber than by di- 

reti Traverſe to the Point of not coming to Church, &c.) but the ſame Indift- 6, ©, . 
ment ſhall ſtand in Force and be proceeded upon; any ſuch Default of Form, or $04 


other Defeti what ſoe ver wotwithſtanding, unleſs the Party Jo inditied ſhall con- Raym. 434. 
arm, & · 0. TH : : SS 
| Ser# 28. However it hath been reſolved, 


I. That the Party is only reſtrained from taking Advaritage of Defects 11 Co. 59. be 


in the Record it ſelf, and that he may plead any collateral Matter, as a 5. * 


- .*, I Rol. Re. 95. 
Pardon, or autrefoits conuict, Ke. Cro.Jic 480, 


SJ. 29. II. That he may even reverſe a Judgment after Verdict for 482. | 
any (ſuch Defect in the Record it ſelf, as tends to the Kings Prejudice, as Cro. Ca. 504. 


the Omiſſion of a Capiater, & c. And that he may reverſe an Outlawry 805. 


for any common Defect, upon putting in Bail, and traverſing the Indict- Show. 309. 


ment as to the Point of not coming to Church, which is very agreeable 5 Mod.14r. 


to the Purport of the whole Clauſe, the latter Part whereof feems mani- Keb. 591. 
feſtly to qualify the Generality of the former. . 


Sett. 30. Secondly, As to the Recovery of the ſaid Forfeiture by way 


of Action or Information at the King's Suit, it was enacted by 35 EL, y 


Par. 10. That all and every the ſaid Pains, Duties, Forfeitures and Pay- 


ments, ſhall and may be recovered and levied to her Majeſty s Uſe, by Aition 


of Debt, Bill, Plaint, Information, or otherwiſe, in any of the Courts com- 
monly called the King's Bench, Common Pleas, or Exchequer, in ſuch Sort 
and in all Reſpeblt, as by the ordinary Courſe of the Common Laws of this 


| Realm, any other Debt due by any ſuch Perſon in any other Caſe ſhould or may 


be recovered or levied, wherein no 


be admitted or allowed. 


Eſſoign, Protection, or Wager of Law, ſhall 

Sell. 31. It is ſaid, That the principal End of making this Clauſe, was 11 Co. 61. b. 
to enable the Queen to proceed againſt the Husband for the Recuſancy 52. 
of his Wife, which ſhe could not do by Virtue of any of the former Was fuprs 


Statutes, by which ſhe had no other Way of proceeding but by Indict- N 


went, and ay 9%. <p" could not charge the Husband for the Forfeiture 
of the Wife, becauſe ſhe could not make him a Party to the Suit, as ſhe 


may by Force of this Statute; However it is ſaid, That on a Conviction cr. Ja 482. 


of the Wife upon an Indictment, the Lands and Leaſes, which the Huſ. Bridgm.: 22. 
band has in her Right, may be ſcized by the Exchequer - Proceſs. cem cont. 
-. Lect. 32. As to the ſecond Particular, viz. In what Manner an [nfor- 
mer may proceed for the Forfeitures aforeſaid, it is enacted by 23 El. 1. 


Par. 11. That all Forfeitures of any Sums of Money limited by that Act, ſhall 


be divided into three equal Parts, whereof one Third ſhall be to the Queen, to = 
her own Uſe, one other Third to the Queen, for the Relief of the Poor in the 


L-0n. 167, 
Pariſh where the Offence ſhall be committed, to be delivered by the Warrant of & 9 


the principal Officers in the Receipt of the Exchequer, without further -_ Elia 6.Poe 7 
from her Majeſty ; and the other Third to ſuch Perſon, as wil al the ſame 
in any Court of Record, by Action of Debt, Bill, Plaint, or 


; nfotrmation, in 
which Suit no Eſſoign, &c, ſhall be allowed: And that every Perſon, which ſhall 


forfeit any Sum of Money by Virtue of that Act, and ſhall not be able, or ſhall 
fail to pay the ſame within three * Judgment thereof given, ſhall be 


con- 


Vide ſupra, 


18 0 Offences in not comming to Church. Book J. 
rommitted to Priſon, there to remain until he have paid the ſame Sums, or con- 
form himpelf to go to Church, and there do as is aforeſaid. 

Seck. 33. It has been objected, that this Clauſe ſhall not extend to 
the ſaid Forfeiture of twenty Pounds a Month for not coming to Church, 
becauſe the ſame is by the former Part of this Statute given expreſly to 

the Queen, whereas the Forfeitures for ſaying or hearing Maſs, and keep. 

21 Co 58.2 ing an unlicenced School-maſter, are inflited by the ſame Statute indefi- 
FRA Ke a nitely, and not expreſly given to any one; from which it is argued, 
f That this latter Clauſe of Diſtribution ought only to be apply'd to the 
ſaid indefinite Clauſes, and not to take from the Queen any Part of that, 

which was expreſly given her before; yet it has been anſwered and 

3, reſolved, That it ſhall equally extend to all ; for the Limitation of the 

11 Co. 58. 2. Forfeiture to the Queen is mere Surplus, and no more than the Law would 
: | have implied, & expreſſzo eorum, que tacite inſunt, mhil operatur. 

1 And. 139, Seck. 34. Alſo it has been reſolved, That an Informer may ſue, not 
B. 2. Ch. 26. Only for the third Part which belongs to him, but for the whole pe- 


S. 76. nalty in the Behalf of himſelf and the King, and that the Judgment ſhall 


» 


be that they ſhall recover, &c. £ a 

 Seff. 35. Alſo it has been adjudged, That neither the above men- 

tioned Clauſe of 29 El. 6. which orders, That all Convictions upon 
Supra Se. 23 El. ſhall be certified into the Exchequer, and alſo that the Offender 


"3: ſhall pay to the Queen twenty Pounds for every Month contained in the 
Supra Set, Indictment, &c. nor the ſaid Clauſe in the 35 El. 1. by which it is 
_ enacted, That all the ſaid Pains, Oc. ſhall be recovered to the Queen's 


Uſe, to take away the Suit of the Informer, againſt one not proceeded 
againſt by the King, or the third Part of the Penalty given him by 


rr C0.61,62. 22 Elix. For the plain Purport of both theſe Acts is to further the Pu- 
1 Rol. Ne. | | l l | 
niſhment of Recuſants, and therefore inaſmuch as they are in the Affir- 


OT > mative, and conſiſtent with 23 El. they ſhall not be conſtrued to ab- 


rogate any Part of it. 
Sed. 36. Moreover it rene that 29 El. 6. extends only to the 
King's Suit by Indictment, for the Word Indictment is mentioned al- 
* moſt in every Clauſe. | _ 
 Seef. 37. And it alſo follows from hence, That the ſecond Paragraph 
Hob. 205. of the ſaid Statute of 29 El. which enacts, That Convictions for this 


Con. 11. Co. Offence ſhall be only at Aſſizes, Gaol-Delivery, or the King's Bench, re- 


MT ſtrains only Convictions upon Indictments, and conſequently does not 
any Way impeach the Juriſdiction of the Common Pleas or Exchequer, 
⁊2ãds to Informations, Ge. % i 

11 Co 39. b. Sed. 38. It ſeems the better Opinion, (upon comparing all the 
Se. h. Ch Books together, which differ much from one another both in ſtating the 
26 8. 63. Caſes, and giving the Reaſons of the Judgments relating to this Matter, ) 
Lutw 268. that a Conviction at the King's Suit, whether ſtrictly regular or erro- 


070 e 481, neous, may be pleaded to a Suit by an Informer, becauſe while it ſtands 


482. In Force, it makes the Party liable to the Forfeiture of twenty Pounds a 


Noy 1'7- Month, and no one ought to be puniſhed twice for the ſame Offence: But 
Pilm.z9,40, it hath been reſolved, that an erroneous, and ſtrongly holden that a fe- 
4 , gular, Conviction by Proclamation cannot be pleaded to a new Suit by 
pon ee whe King, becauſe ſuch a Conviction is of no greater Effect than a Con- 


Bridg. 122, | | a f ; 
123 viction by Verdict, and conſequently the King may waive it and be- 
in ane. —— | | * SO 

Cro.Jac.g81, p SE. 39. But it ſeems very doubtful, whether the Conviction of a 


2 eme Covert upon an Indictment can be pleaded to an Information againſt 


Wu Fong] her and her Husband, becauſe the Husband is not liable to pay the For- 


121, 122. 


2Rol Re 108 fejture recovered upon an Indictment, Fes 
. ; | e 2 


Cap. 1. S. 13. I | 


r YH NU 


Chap. 10. Of Offences in not coming to Church, 


Fett. 40. It ſeems that the ordinary Method of recovering the ſaid 


Forfeiture of twenty Pounds for every Month contained in a Conviction, 


either at the Suit of the King, or of an Informer, may ſufficiently appear 


from what has been already ſaid; but there is an extraordinary Remed) 
provided by the ſaid Statute of 20 El. 6. to enforce the Party to take Care 
of the Payment of the Forfeiture of the twenty Pounds for every Month 


contained in an Indictment, whereon he (hall be convicted, by making 


his Lands and Goods liable to be ſeized by the King for the Non-pay- 
ment thereof into the Exchequer, upon ſuch of the Terms of Eaſter 
or Michaelmas, as ſhall be next after his Conviction; but this extends 
not to a Conviaion by Way of Action, or Information, as more ful- 
ly appears from the two next Sections. | 


Seck. 41. As to the third Point, vis. In what Manner the Forfeiture 


of twenty Pounds for the Abſence of every Month after a Conviction is 


to be recovered, it ſeems needleſs to enquire how far it may be recovered 
by an Action or Information for it at the King's Suit, inaſmuch as the 


aid Statutes of 20 El. 6. & 3 Jac. 1. have made a moſt effectual Proviſion ' 


for the Payment of it, by expreſly enaQting, That every ſuch Offender being 


once convicted, ſhall for every Month after ſuch Convit1ion, without any other 
Inditiment or ConviGion, pay into the Exchequer twice in the Tear, viz. in e- 
very Eaſter and Michaelmas Term, as much as ſhall then remain unpaid, after 


the Rate of twenty Pounds for every Month after 4 Conviction, and that for a 


Default herein the King may ſeize all the Goods, and two Parts of the Heredi- 
taments of ſuch an Offender, &c. DES ws 


19 


Seck. 42. But it ſeemeth that theſe Clauſes extend not to any Convic- Cowley 102, 


tion upon an Information, or Action, &c. but only to a Conviction up- . 
on an Indictment, for there is no other Suit referred to beſides that of In- 
dictment; alſo it is ſaid that the ſaid Clauſes extend to no Convictions b 


Verdict or otherwiſe, unleſs judgment be given thereon; becauſe, till 
then, nothing is forfeited. And from the ſame Ground it ſeems to follow, 
That they would not have extended to a Conviction by Default upon Pro- 


clamation, if there had been no other Words in the Statute to this Pur- 


Vide ſupra, 
SeQ. 8. 


e ee by which it is enacted, That ſuch 4 Def, ault recorded ſhall Vide infra, 
be as ſufficient a ConviFion in Law of the ſaid Offence, whereof the Party ſtand. S. 56. 


eth indicted, as if upon the ſame Indidtment a Trial by Verdict thereupon had 
| proceeded and been recorded, which Words of themſelves can by no Means 


make ſuch a Conviction amount to a Judgment after Verdi&, without 


which there can be no Forfeiture upon any other Conviction; and there- 


fore it ſeemeth that the Forfeiture cauſed by ſuch a Conviction muſt de- See 29 El. 6. 


pend upon the other Clauſes of the ſaid Statutes, and the conſtant Tenor of 


our Law Books, which ſeem to ſuppoſe that a Perſon ſo convicted ſhall 
be liable to the ſaid Forfeitures, as much as one 


ment is expreſly given. 


eck. 43. As to the ſecond general Branch of this Head, viz. In what 
Manner Offenders of this Nature are to be proſecuted for the Forfeiture 
of Lands or Goods, it appeareth from the 13th, 14th, 15th, 17th, 18th, 


4oth and 41ſt Sections of this Chapter, that the King hath his Election 


either to ſeize all the Goods and two Parts of the Hereditaments and Leaſes 
of the Offender, upon his making Default in the Payment of twenty 
Pounds, both for every Month contained in an Indictment, whereon he ſhall 
be convicted, and alſo for every Month ſubſequent, or elſe to refuſe the 


ſaid Penalty of twenty Pounds a Month, and thereupon to ſeize two 
Parts of the Hereditaments and Leaſes of the Offender, 


* 


Seh. 


LS 


3 Jac. 1. 4- 
Par, 7, 3, 9. 


, againſt whom a Judg- — 193) 


— 


20 Of Offences in not coming to Church. Book 1, 

Heck. 44. It alſo appeareth from what has been ſaid in the forty ſe- 
cond Section of this Chapter, that the King hath this Advantage of 
ſeizing the Lands and Goods of the Offender upon no other Conviction, 
but ſuch as followeth an Indictwent, nor even upon ſuch a Conviction 
without a Judgmene, unleſs it be cauſed by a Default upon a Proclama- 


% — 


| tion ; therefore I ſhall add no more to this Head, except theſe two fol- 
00 Obſervations: WEE”, 
2 Infſt.573, Seck. 45. I. That the King cannot ſeize the Lands, till it appears by 
Pig. 7.6 the Return of an Inquiſition to that purpoſe to be awarded, of what 
Lands, Oc. the Offender was ſeized, becauſe the King's Title to Lands 
ought always to appear of Record. | 


Bro.Coro.2, Set. 46. II. That the King, according to the better Opinion, may 


75 4% ſeize the Goods, but not grant them over, without ſuch an Inquiſition. 


1 Rol. Re. 7. Sea » 47+ As to the third general Head of this Chapter, dix. What Diſ- 
2 Nol, Ab. abilities, and other Inconveniences, Offenders of this Kind are liable 


9 unto, it is enacted by 3 Jac. 1. 5. Par. 8, That no Recuſant convift ſhall 
| Practiſe either the Common or Civil Law, or Phyſick, or uſe the Trade of an A. 
pothecary, or be Judge or Miniſter of any Court, or bear any Office in Camp, 
Trocp, or Company of Soldiers, or in any Ship, or Fortreſs, but ſhall be utterly 
diſabled for the ſame, and forfeit for every ſuch Offence, one hundred Pounds, 
Fect. 48. Alſo it is farther enacted by the ſaid Statute of 3 Fac. 1. 5. 
Par. 22, That ſuch Recuſarts, as ſhall be convicted at the Time of the Death of 
any Teſtator, or at the Time of the Granting of any Adminiſtration, ſhall be diſ- 


abled to be Executors or Adminiſtrators ; and that no ſuch Perſons ſhall be Guar- 


 drans to any Child, cc. 8 
Sect. 49. And it is enacted by 23 El. 1. That every Perſon forbearing 


23 * 


the Church twelve Months, ſhall on Certificate thereof into the King's Bench by 
the Ordinary, a Juſtice of Aſſixe and Gaol- Delivery, or a Juſtice f Peace ofthe | 

County where ſuch Offender ſhall dwell or be, be bound with two ſufficient Sureties | 
in the Sum of two hundred Pounds at the leaſt to the Good Behaviour, and ſo con- 


tinue bound until ſuch Offender ſhall conform himſelf, &&. . 
Seck. 50. As to the fqurth general Head of this Chapter, viz. By 
what means Offenders of this Nature may be diſcharged from the ſaid 
Forfeitures, Oc. it is enacted by 4 1. Par. 10. That every Perſon guil- 
| ty of the above mentioned Offences, who ſhall before he be thereof indiqted, or at 


his Arraignment or Trial before Judgment, ſubmit und conform himſelf before 


the Biſhop of the Dioceſe where he ſhall be reſident, or before the Juſtices where 
he ſhall be indiffed, arraigned, or tried, ¶ having not before made like ſubmiſ- 


fron at any his Trial, being inditted for bis firſt like Offence, ) ſhall upon bis 


| Recognition of ſuch Submiſſion in open Alſizes, or Seſſions of the County where 
ſuch Perſon ſhall be reſident, be diſcharged of all and every the ſaid Offences 


Seck. 51. Alſo it is enacted by 29 El. 6. Par. 6. That whenſoever any 


ſuch Offender ſhall make Submiſſzon, and become conformable, according to the 
2 limited by the above mentioned Statute of 23 El. 1. or ſhall fortune to 


* 


die, that then no Forfeiture of twenty Pounds for any Month, or Seizure of the 


1nds of the ſame Offender, from and after ſuch Submiſſaon and Conformity, or 
5525 hy 20 e ion 7 all the Arrearages of twenty Pounds Monthly, 
before ſuch Seizure due or payable, ſhall enſue, or be continued againſt ſucb Of- 
fender, ſo long as the ſame Perſon ſhall continue in coming to Divine Service, 
according to the Intent of the ſaid. Statute. — 
Sect. 52. But this Statute being thought not to give fufficient En- 
couragement to ſuch Perſons to conform to the Church, becauſe, by the 
moſt favourable Conſtrudtion that could be made, it (till obliged them 
I | - | -- m0 
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Chop, 10 Of Offences in nat coming to Churcl. 11 


to pay ſuch Debts as were due to the-King by Force of a Jud ment, it 1 Ro. Re.g4. 


was enacted by t Je. i. 4. Pak. 2. That 4 Recuſant conforming himſelf ac- 

cording to 1 Sew of the above mentioned Statutes, &c. ſhall during Juch 

Conformity, be diſcharged of all Penalties, which he might otherwiſe ſuſtain by 

reaſon of his Recuſancy. g. TS P 
Secf. 53. And it hath been reſalved, that ſuch Conformity may by Kym. 351, 

Force of this Statuen be pleaded s well to the Suit of an Informer as.to ; Je 1, 

that of the Ring; and that after judgment it will be a good Ground for Mod. 214. 


au Audi Barrels againſt an Informer; and alſo may be pleaded againſt «Ro! Regs. 


the King before Execution awarded. 2 Bul. 324, 


Sekr. 54- However, there ſeems to be no Remedy for ſuch a Perſon Savil. 136. 
to get a Reſtitution of fuch of the Profits of his Lands, as have been 
f EEG oo Ä 0 „ 

Sekt. 55. It feemed 5 doubtful before 1 Jac. 1. 4. how far the Lane. 93. 9j, 
Lands of an Heir were chargeable with the Forfeitures incurred by his Gn FW 
Anceſtor in Reſpect of his Recuſancy; but this ſeems to be for the moſt 1G. 
Part cleared by the 3d, 4th and 5th Paragraphs of that Statute, by which 
it is enacted, That the Heir, if 25 be ne Recuſant, or were ſuch, and conform, 
ſhall be freed from all Peralties bappening upon him by reaſom of his. Anceſtor's 
Recuſancy, unleſs the two Parts of the Lands were ſeized by the King in the 
Anceſtor's Life, in which Caſe they ſhall continue in the King's Hands til! the 
whole Debt ſhall be levied. But it is farther enacted, That the King ſhall not ex- 
tend the other third Part of the Lands for the ſaid Penalty. _ _ | 


Sect. $6. lt ſeems by the manifeſt Purport of this Statute, that the 
Heir of a Recuſant, being alſo a Recuſant bimſelf, has no Remedy, but 


by conforming, to free his Fee-Simple Lands from any of the Forfeitures 
incurred by the Conviction of his Anceſtor, whether the Lands were 


ſeiz d in the Anceſtor's Life or not: However. it it ſaid, that the Land 


a * 


in Fee-Tail, which he claims from ſuch Anceſtor, is no way chargeable Moore. 53. 


after the Death of the Anceſtor, with any Forſeitures upon a Conviction c R* 94- 


8 | * ar , ro. El. 
by Proclamation, (which has no greater Effect than a Verdict recorded) Casiey _ 


but only with ſuch, as are due ee which, as it is agreed, 115% 5, 
charge an Heir in Tail by Force of 33 H. 8. 39. Par. 29. which makes ar 

Heir chargeable with the Debts of his Ancelice by Judgment, Recogni- 
zance, Obligation, or other Specialty; but perhaps the Authority of | 
theſe Opinions may juſtly be queſtioned : For tho a Conviction. by Pro- WW 
clamation amount not to a Judgment, yet ſurely it cannot be inferiour „ . . 
to an Obligation : And therefore perhaps the Books cited in the Margin K 2 
are miſreported in this particular, and the more proper Diſtinction may 

be this: That an Heir in Tail is chargeable only with the Forfeitures for, 


> thoſe Months, which are contained in the Indictment it ſelf, on which 2 


Judgment is afterwards given, ora Conviction by Proclamation recorded, 
and not for the Months ſubſequent to ſuch Conviction, or Proclamation, 
inaſmuch as the firſt ſeem to be Debts appearing of Record, the latter not; 
and the ſame Diſtinction ſeems applicable to ſuch Lands in Tail of an 
Heir who conforms, as were ſeized in the Anceſtor's Liſe; but it is clear, 
that ſuch only of his Lands as were ſo ſeized are in any Caſe liable, 
whether he claim them in Fee-Simple or Tail. 


7 Ps CHAP. 
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Of the Offence of ſuffering others. to be abſent from Church 


IAving ſhewn how far all Perſons in general are puniſhable for their 
| own Abſence from the Church, I am now to ſhew how far th 
may be puniſhed for the Abſence of others; as to which it is enacted by 
3 Jac. 1. 4. Par. 32, 33, 34- That whoſoever ſhall retain or keep in his Ser- 
vice, Fee or Livery, or ſhall willingly maintain, retain, relieve, keep, or har- 
bour, in his Houſe, any Servant, Sojourner, or Stranger, (except a Father or 
Mother wanting, without. Fraud or Covin, other Habitation, or ſufficient Main- 
| tenance, and alſo except a Ward, or Perſon committed to the Cuſtody of another 
by Authority,) who ſhall not go to ſome Church or Chapel, or uſual Place of Con- 
mon Prayer, . to hear Divine Service, but ſhall forbear the ſame for the Space of 
one Month, &c. ſhall for every Month, that he ſhall keep ſuch Servant, &c. for- 
7G, Coons rod eo Dn 
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QOH: AP. XL 
Of Popiſh Recuſancy. 
5 ' ND now we are come to Offences againſt the Eſtabliſhed Church, 


- FA more immediately relating to thoſe of the Popiſh Religion, for the 
better underſtanding whereof I ſhall conſider: | 


4 2 _ — 


I. The above mentioned Offence of not coming to Church, ſo far as 
tit particularly concers thoſe of this Perſuaſion. 85 
2. The Offence of ſaying or hearing Maſs, or other Popiſh Service. 
3. The Offence of not making a Declaration againſt Popery. 
4. The Offence of promoting or encouraging the Popiſh Religion. 


N And firſt, As to the ſaid Offence of not coming to Church, ſo far as it 
particularly concerns thoſe of the Popiſh Religion, who in reſpect hereof 
are commonly called Popiſh Recuſants, I ſhall conſider ; 


| 1 How far ſuch Recuſants are puniſhable in their own Perſons, 
LECT 2. How far they make others liable to be puniſhed. 


As to the firſt of theſe Points, viz. How far ſuch Recuſants are pu- 
niſhable in their own Perſons, it is to be obſerved, that they are not 
only liable to all the Forfeitures and Diſabilities, and other Inconveni- 
encies mentioned in Chap. 10. but alſo to many particular Diſabilities, 


a, | Reſtraints and Forfeitures, and other Inconveniencies, to which no others 


are liable. — 
And firſt, They are put under the following Diſabilities, 


4 2. That 


0 Popiſh Recuſaney, © ock! 


* 1 + 


+, 


Chap. 2. O Popiſh, Recyſapcy. » 3 


2. That of preſenting to Church. 3 


That of bearing any publick Office, or Charge. 1 I. ty abt 1 
4 That of claiming any Part of a Husband's y IEſtate. 


5. That of claiming an Eſtate by Curteſy, or by ay of Dower, after 
2 Marriage againſt Law. | . 


Secondly, They are put under the following Reſtraints 
1. From going above five Miles from Home. Fe 
2. From coming to Court. „ 
3. From keeping Arms. 


= - » 


4. From coming within ten Miles of London, n. 


+14 » TY 
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Thirdly, They are liable to the following Forfeitures, A 56557 8 
1, That of two Parts of a Jointure or Dower. 


2. That of twenty Pounds for not receiving the! Sacramen vealty 
after Conformity. | Belts 


3. That of one hundred Pounds for an unlawful Marriage. CC: 
4. That of one hundred Pounds for an Omiſſion of lawful Baptiſm. 
35. That of twenty Pounds for an unlawful Burial. _ BS 
Lally, They are ſubject to the N Inconveniencies, 
1. That their Houſes may be ſearched for Reliques, whether they be 
Men or Women. „ n 


„ Ls. 1. As to the firſt of the ſaid Diſabilities, vis. That of bringing - 
an Action, it is enacted by 3 Fac. 1. 5. Par. 11, 12. That every Popiſh Re- 

cuſant convitt ſhall ſtand to all Intents and Purpoſes diſabled, as. a Perſon law- 

fully excommunicated, and as if ſuch Perſon had been ſo denounced and excom- 

municated according to the Laws of this Realm, until he or ſhe ſhall conform, &c. 
And that every Perſon, ſued by ſuch Perſon ſo diſabled, may plead the ſame in 

diſabling of ſuch Plaintiff, as if he or ſhe were excommunzcated by Sentence in 

the Eccleſiaſtical Court: Except the Act ion of ſuch Recuſant to concern ſome He- 

reditament or Leaſe, which is not to be ſeized into the King's Hands, by Force 

of ſome Lam concerning Recuſancy. 3 Wy 
In the Expoſition hereof it hath been reſolved, 8 GEL 

Seck. 2. I. That the Plea of ſuch a Conviction, like all other Pleas in Noy 8g. : 

' Diſability, ought to be pleaded before Imparlance, and alſo to conclude ©) 275, 


with a Demand it the Plaintiff ſhall be anſwered. n 


Seck. 3. II. That ſuch Plea ought alſo to ſhew before what Juſtices Noy 8g. 
3 the Conviction was, that the Court may know where to ſend for a Cer- Latch. 176. 
tificate thereof, if it be denied; and alſo that the Record it ſelf, or at leaſt ; Lev. 333, 
* 3 Certificate thereof, ought to be immediately produced, according to the 334 
general Rule of the Law, as to all dilatory Pleas grounded upon Records. 
Set. 4. III. That if after ſuch a Plea it be certified that the Plaintiff | 
hath conformed, and thereupon the Defendant be ordered to plead in Heel. 16. 
chief, and then the Plaintiff relapſe and be convict again, the Defendant 
cannot plead the ſame in Diſability a ſecond Time. | 
Seck. 5. IV. That it muſt appear either from the Conviction it ſelf, 
or by proper Averments, that the Plaintiff is convicted of Popiſh Recu- 
fancy, becauſe no Recuſants, except Popiſh ones, are within the ſaid 3 Lev. 333, 
Clauſe; however, that this is ſufficiently ſet forth, by alledging that the 54 13. 


Plaintiff being Papalis Recuſans, was indicted and convicted Secundum for- 
mam Statuti, &c. | 


Seck. 6. And ſome have gone fo far as to hold, That all Popiſh Re- Pom ſeems ad. 
cuſants convict may be taken up by the Writ * De Excommunicato capiendo, 1e, State 


. 0 9 T 1 ] V J. . 
and. that they are not to be admitted as competent Witneſſes in any fol 268. Vol. 


Cauſe; 3+ fol. 425, 


it 


"2 Bul. 155, 
156. The ſame 


nat 
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„ of A opifh Recnſancy: Bock I. 
Cauſe; but this ſeems to be a Conſtruction over fevere : For, inaſmuch as 
this, like all other Penal Statutes, ought to be conftracd ſtrictly, and the 
Words thereof are go more than, That fuch Perfons ffralf Rand diſabled 
ec. as Perfons lawfully excommunicate, er. and” the Purport thereof 
may be fully ſatisfied by the Diſability to bring atty Action, it feems to 

be too rigorous to carry chem farther. bi 

Seck. 7. As to the ſecond of the faid Diſabilities, viz. Thar of pre- 
ſenting to a Church, the ſame being at this Day extended by 12 Ann. 2. 
to all Perfons making Profeſſion of the Popiſh Refigion, I ſhall refer the 
Reader, for the Matters relating, to this Head, to Chap. 15, wherein is 
ſhewn how penal it is, barely to profeſs the ſaid Refigion ; and 1 ſhall 
only take Notice in this Place, that by 1 Gul. & Mar. 26. Par. 4. If the 
_ Fraftee, Mortgagee, or Grantee of any Avoidence, whereof the Truſt ſpall le 
for any Popiſh Recuſant comwict. ſhall preſent without giving Notice in Writing 
of the Avoidance to the Univerſity, &c. within three Months after the Avoid. 
ance, be forfeits five hundred Pounds. 5 . 
Seck. 8. As to the Third of the ſaid Difabilities, vis. That of bear- 
ing any publick Office or Charge, it is enafted by 3 Fac. 1. 5. Par. 9. 
That no Popiſh Recuſant convift ſhall exerciſe any publick of or Charge, in 
the 9 but ſhall be utterly diſabled to exerciſe the ſame, by himſelf 
or his Deputy. TIF | „ 1 
Seck. 9. It is obſervable, that this Clauſe is more ſtrongly penned than 

that, which immediately precedes it, relating to all Reuge in general, 
as to the following Particular s 3 | 
1. That this extends to all publick Offices and Charges in general, 


* 


whereas the former extends only to thofe, which are particufarly enu- 


merated. 5 | W 
2. That this expreſſy diſables a Popiſh Recufant to exerciſe ſuch an 
Office by bimſelf or his Deputy, but the other ſays nothing at all of the 
Exerciſe of an Office by a Deputy. | | | 

Seck. 10. As to the Fourth of the ſaid Diſabilities, viz. That of 
claiming any Part of a Husband's perſonal Eſtate, it is enacted by 


Je L. 5. Par. 10. That every Woman being 4 Popiſh Recuſant convict, (her 
wband not ſtanding convitied of Popiſh Recuſancy) which ſhall not conform 
Her ſelf and remain conform'd, but ſhall forbear to repair to ſome Church or 

uſual place of Common Prayer, and there hear Divine Service and Sermon, if 


any then be, and receive the Sacrament of the Lord's Supper, according to the 


Laws of this Realm, by the Space of one whole Tear next before the Death of her 


faid Husband, ſhall not only be diſabled to be Executrix or Adminiſtratrix of her 
| ſaid Hurband, hut alſo to have or demand any Part of her ſaid Husband's Goods 
er Chattels, by 77 Law, Cuſtom or Uſage whatſoever ; and by 3 Jac. 1. 5. 
Par. 13. Every Woman 3s put under the like Diſability, being a Popiſh Recuſant, 
- who ſhall be married otherwiſe than according to the Church of England. 
ebf. 11. As to the Fifth of the ſaid Diſabilities, vz. That of claim- 
ing an Eſtate by the Curteſy, or by way of Dower, Gr. it is enacted by 
2 Jac. 1.5 Par. 13. That every Man, who being a Popiſh Recuſant convict, ſhall le 
married otherwiſe than in ſome open Church or Chapel, and otherwiſe than according 
to the Orders of the Church of England by a Miniſter lawfully authorized, all be 
difabled to have any Eſtate, as Fn by the Courteſy; and that every Woman 
being a Popiſh Recuſant convict, who ſhall be married in other Form than as afore- 
ſaid, hall be diſabled to claim her Dower or Jointure, or Widow's Eſtate, &c. 
Sed. 12. As to the firſt of the above mentioned Reſtraints, 2:2. That 
from going above five Miles from Home, &. it is enacted by 35 El. 2. 
and 3 Fac. 1.5. Par. 6, 7. That every Popiſh Recuſant convift ſhall repair Fo 
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Chap. 12: , Popiſh Recufancy | 25 


his Place of Dwelling, &c. and not remove above ive Miles from thence, un- 

leſs he be nrged by Proceſs, &c. or have a Licence from the Privy Council, &c. 

or under the Hands and Seals of four Juſtices of Peace, with the Aſſent in VWri- 

ting of the Lieutenant of the County, or of the Bijhop, &c, ( Every Licence f 

which Kind by Juſtices of Peace uſt expreſs both the particular Cauſe and the 

Time for which it is given, and ought not to be granted withont 4 previous 

Oath of ſome reaſonable Canſe, ) under Pain of forſeiting all his Goods and He- See Civ 
reditaments, (whether Freehold or Copyhold,) for his Life, or of abjuring the 128, 129, be 
Realm, if he be not worth twenty Marks 4 Tear, or forty Pounds in Goods, un- 208... 
leſs he recant before Convidtion, and alſo continur conformable. 55 

 &#. 13. Note, That the Privy Council may grant ſuch Licence 

without any Special Cauſe or Oath, &. but that tlie Juſtices of Peace 

cannot: And it hath been reſolved, That in pleading a Licence of Ju- 

ſtices of Peace, you muſt expreſly ſhew, that it was made under their Cro. Jac.352. 


Hands and Seals, and alſo ſet forth the Cauſe in particular for which it Rol. Re. 106. 


was granted, and the Time for which it was limited} and that the Party OY VI 
was ſworn to the Truth of ſuch Cauſe, &c. IR Ro TD 

Seck. 14. It is ſaid, That if the ſame Perſon be both a Juſtice of cro3.. 352. 
Peace and a Lieutenant, he cannot both join in a Licence as Juſtice of e Re-108. 
Peace, and alſo give his Aſſent as Lieutenant, but can only act in one 536 
Capacity. V | A 
 Seft. 15. It ſeems that the Miles ſhall be computed according to the 


Ergliſh Manner, allowing $280 Foot, or 1760 Yards to each Mite, and cawley 130, 


that the ſame ſhall be reckoned not by ſtrait Lines, as a Bird or Arrow 13 

may fly, but according to the neareſt and moſt uſual way. CH 
| Net. 16. As to the Second of the above mentioned Reſtraints, viz. 

That which relates to the coming to Court, it is enacted by 3 Fac. 1. 5. 

Par. 2. That no Popiſh Recuſant convict ſhall come into the Court or Houſe, 

where the King or his Heir apparent ſhall be, unleſs he be commanded ſo to do by 

the King, npon Pain of one hundred Pounds, &c. And it is farther enacted by 

30 Car. 2. St. 2. Par. 5, 6. That every Popiſh Recnſant convict, who ſhall come 

adviſedly into, or remain in the Preſence of the King or Oueen, or ſhall come 

into the Conrt or Honſe, where they or any of them reſide, ſhall be diſabled to hold 

or execute any Office or Place of Iruſt Civil or Military, or io ſue in Law or 

Equity, or to be an Execmor, Oc. or capable of any Legacy or Deed of Gift, 


and ſhall forfeit for every wilful Offence five hundred Pounds, unleſs ſuch Per- 


fon do within the Term next after ſuch his coming or remaining, take the Oaths 
of Allegiance and Supremacy, and make the Declaration againſt Tranſubſtantia- 


tion and the Invocation of Saints, &c. in the Court of Chancery. 


ct. 17. As to the Third of the above mentioned Reſtraints, vis; 
That which relates to the keeping of Arms, it is enacted by 3 Fac. 1. 5. 
Par. 27, 28, 29. That all ſuch Armour, Gun-powder, and Munition of what- 
ſoe ver Kinds, as any Popiſh Recuſant convict ſhall have in his own Houſe or elſe- 


where, or in the Poſſeſſion of 7 other at his Diſpoſition, ſhall be taken j rom him 


by Warrant of four Juſtices of Peace at their General or Quarter-Seſſions, (except 
ſuch neceſſary Weapons, as ſhall be allowed him by the ſaid four Juſtices, for the 
Defence of his Perſon or Houſe ) and that the ſaid Armour, &c. ſo taken, ſhall 
be kept" at the Coſts of ſuch Recuſant, in ſuch Place as the ſaid four Juſtices at 
their ſaid Seſſions ſhall appoint : And that if any ſuch Recuſant having ſuch 
Armour, &c. or if any other Perſon who fhall have any ſuch Armour, &. to 
the Ofe of ſuch Recuſant, ſhall refuſe to diſcover to the ſaid Juſtices, or any of 
them, what Armonr he hath, or ſhall let or hinder the Delivery thereof to any of 
the ſard Juſtices, or to any other Perſon authorized by their Warrant to take the 
ſame, that then ebery Perſon ſo offending ſhall forfeit his ſaid Armour, &c. and 

3 H alſo 
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Of Popiſh Recuſancy. Book . 
alſo Le impriſoned for three Months without Bail, by Warrant from any Taſlices 
of Peace of ſuch County. And it is farther enacted, That notwithſtanding the 
taking away ſuch Armour, & c. get ſuch Recuſant ſhall be charged with the main. 
taining of the ſame, and with the providing of a Horſe, &c. in ſuch Hort as 
others of his Majeſty's Subjet7s. Alſo it is farther enacted by 1 Will. G 
Mar. 15. That no reputed Papiſt refuſing to make the ſaid Declaration, agairſt 
Popery, mentioned in 30 Car. ſball keep Arms; as is ſet forth more at large, 


Chap. 14. Sec. 4. 


Se:t. 18. As to the fourth of the above mentioned Reſtraints, viz, 
That which relates to the coming within ten Miles of London, it is en- 
ated by 3 Fac. 1. 5. Par. 4, 5. That no Popiſh Recuſant, & c. ſhall remain 
within the Compaſs of ten Miles of London under Pain of one hundred Pounds, 


except ſuch Perſons as at the Time of the ſaid Act did uſe ſome Trade, My- 


ery, or manual Occupation in London, &c. and ſuch as ball have their only 
Dwelling in London, &c. Allo reputed Papiſts, refuſing to make the De- 
claration mentioned in the precedent Sections, are to be remeved from 
London, &c. by Force of 1 Will. & Mar. 9. which is ſet forth more at 


large in Cha. 14. Secf. 3. 


Sedk. 19. As to the firſt of the above mentioned Forfeitures, viz. That 
of two Parts of a Jointure or Dower, it is enacted by 3 Fac. 1. 5. Par. 10. 
That every married Woman being a Popiſh Recuſant convitt, (her Husband not 
ſtanding convicted of Popiſh Recuſancy) who ſhall not conform her ſelf and re- 


main conformed, but ſhall forbear to repair to ſome Church or uſual Place of 
Common Prayer, and there to hear Divine Service and Sermon, if any then be, 


and receive the Sacrament of the Lord's Supper, according to the Laws of this 
Realm, within one Year next before the Death of her ſaid Hutband, ſhall for- 
feit to the King the Profits of two Parts of ber Jointure and Dower of any He- 
reditaments of her ſaid Husband, cc. 3 0 

Sect. 20. As to the ſecond of the above mentioned Forfeitures, viz. 


That of twenty Pounds, &. for not receiving the Sacrament yearly af- 


ter Conformity, it is enacted by 3 Jac. 1. 4 Par. 2, 3. That if any Popiſb 
Recuſant convidt, who. hath conformed himſelf to the Church, &c. ſhall not re- 
ceive the Sacrament in his own Pariſh-Church, &c. within one Tear after his 
Conformity, he ſhall for, eit twent; Pounds, and for the ſecond Tear forty Poundr, 
and for every ear after ſixty Pounds, ce. 1 

Seck. 21. As to the Third of the above mentioned Forfeitures, vix. 
That of one hundred Pounds for an unlawful Marriage, it is enacted by 


3 Jac. 1. 5. Par. 13. That every Popiſh Recuſant convict, who ſhall be mar- | 


ried to a Woman who it no Inheritrix, otherwiſe than according to the Church of 


England, /hall forfeit one hundred Pounds. 


” 


Se. 22. As to the fourth of the above mentioned Forfeitures, viz. 
That of one hundred Pounds for the Omiſſion of a lawful Baptiſm, it is 
enadted by 3 Jac. 1. 5. Par. 14. That every Popiſh Recuſant, w. o ſhall not 
cauſe his or her Child to be baptized, within one Month after its Birth, by 4 
lawful Miniſter, &c. ſhall forfeit one hundred Pounds, &. 

Se. 23. As to the Fifth of the above mentioned Forfeitures, vis. 
That of twenty Pounds for an unlawful Burial, it is enacted by 3 Fac. 1.5: 
par. 15. That if any Popiſh Recuſant not being excommunicate, ſhall be buried 


In any other Place than inthe Church or Church. yard, or not according to the 


Eccleſiaſtical Laws of this Realm, the Executors, &c. of ſuch Recuſant, know- 


ing the ſame, or the Party that cauſeth him to be ſo buried, ſhall forfeit twenty | 


Pounds, &c. | „ . | 
Seck. 24. As to the Inconvenience to which all ſuch Offenders are 


t 


liable, viz. That of having their Houſes ſearched for Reliques, G. 
| | 


4 
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Chap. 13. Of Offences in ſaying Majs, &c. 15 
it is enacted by 3 Jac. 1. 5. Par. 26. That any two Juſtices of Peace, and all 
Mayors, Bailiffs, 2 chief Officers of Cities, and Towns Corporate, in their re- 
ſpeFive Juriſdictions, may ſearch the Houſe and Lodgings of every Popiſh Recu- 


ſant convitt for Popiſh Books and Reliques ; and that if any Altar, Pix, Beads, 


Pictures, or ſuch like Popiſh Relique, or any Popiſh Book, be found in the Cu- 


ſtody of ſuch Perſon, as in the Opinion of the ſaid Juſtices, &C. ſhall be unmeet 
for him or her to have or uſe, it ſhall be defaced and burnt, if it be mect to be 


burnt; and if it be a Crucifix or other Relique of any Price, the ſame ſhall be 


defaced at the General Quarter- H ſions in the County where it ſhall be found, and 
ther reſtored to the Owner. 5 


Sf. 25. As to the Inconvenience to which ſuch Offenders being Femes- 


Covert are liable, viz. that of being committed, it is enaQted by 
| 7 Jac. I. 6. Par. 28. That if any married Woman, being a Popiſh Recuſant 
condict, ſhall not within three Months after her Convi:iton conform her ſelf 


and repair to Church and receive the Sacrament, &c. ſhe may be commuted to 
Priſon ly one of the Privy Council, or by the Biſhop, if ſhe be a Baroneſs ; or 
if under that Degree, by two Juſtices of Peace, whereof one to be of the Quo- 
rum, there to remain till ſhe perform, &c. unleſs the Husband will pay to the 
King ten Pounds a Month for her Offence, or elſe the third Part of all his 


Lands, &c. at the Choice of the Husband, &c. 5 
Sed. 26. And now I am to conſider in the ſecond Place, how far 
ſuch Recuſants make others liable to be puniſhed; as to which it is to 


be obſerved, That the Husband of a Popiſh Recuſant convict is not on- 
ly liable to the Forfeiture of ten Pounds a Month for the Abſence of 


any of his Servants from Church, by Force of 1 Jac. 1. which is ſet forth 


more at large in the foregoing Chapter, But is alſo utterly diſabled by the 
ninth Paragraph of the ſaid Statute, to exerciſe any Public Office or Charge in 


the Common wealth by himſelf or by his Deputy; (except ſuch Husband himſelf, 


and his Children, which ſhall be above the Age of nine Years abiding with him, 
and his Servants in Houſhold, ſhall once every Month at the leaſt, not having any 
reaſonable Excuſe to the contrary, repair to ſome Church or Chapel uſual for 


Divine Service, and there hear Divine Service; and the ſaid Husband, and 
uch his Children and Servants, as are of meet Age, receive the Sacrament of the 
Lord's Supper, at ſuch Times as are limited by the Laws of this Realm, and 
do bring up his ſaid Children in the true Religion.) Dn 
Sec. 27. Allo it is farther enacted by the (aid Statute of 3 Jac. 1. 5. 
Par. 26. That the Houſe of one whoſe Wife is a Popiſh Recuſant convifi, may 
be ſearched by any two Juſtices of Peace, &c. for Poprſh Books, &c. 8 - 
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CHAP. XIII 
Of Offences in ſaying or hearing Maſs, or other 
Popiſh Serwice. 
Seck. 1. 
by 23 El. 1. Par. 4. That every Perſon who ſhall ſay or ſoug 


Maſs, being thereof lawfully convitt, ſhall forfeit two hundred Marks, and be 
committed to Priſon in the next Gaol, there to remain by the Space of one Teer, 


and from thence/orth till he have paid the ſaid Sum of two hundred Ma-; 


and 


S to the Offence in ſaying or hearing Maſs, it is enacted 


| ſhall be adjudged to perpetual Tmpriſonment. 


the following Reſtraints : 


Offence of not making a Declaration, &c. Book l. 
and that every Perſon, who ſhall willingly hear Maſ5, ſhall forfeit the Sum of 
one bundred Marks, and ſuffer a B 1 . | PP 27 

Set. 2. Alſo it is enacted by 11 & 12 Will. 3. 4. Par. 2, 3, 4, 5. That 
every Perſon, who ſhall apprehend any Popiſh Biſtop, Prieſt, or Jeſuit, and pro- 
fecute him to Conviction for ſaying Maſs, or exerciſing any other Part of the Fun- 
ion of a Popiſh Biſhop or Prieſt, ſhall receive one hundred Pounds of the Sheriff, 


and that every ſuch Popiſh Biſbop, ag hwy + being 4 . he be entered 


in the Secretary's Office, and officiate only in the Houſe of a Foreign Miniſter,) 
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CHAP. XIV. | 


Of the Offence of not making 4 Declaration againſt 
#5 Popery. FR 


s 6 HE Offence of refufing to make a Declaration againſt ſome of the 


Principal Doctrines of the Popiſh Religion puts all Perſons under 


1. From fitting in Parliament. 

2. From holding a Place at Court. 

3. From living within ten Miles of London. 

4. From keeping Arms. 5 
Alſo it puts them under a Diſability of preſenting to a Church. 


Seck. 1. As to the firſt of the above mentioned Reſtraints, viz. That 
which relates to the ſitting in Parliament, it is enacted by 30 Car. 2. 
Stat. 2. Chap. 1. That no Peer ſhall vote or make his Proxy in the Houſe of 
Peers, or fit there during any Debate; and that no Member of the Houſe of 
Commons ſhall vote or ſit there during any Debate after the Speaker is choſen, 
until. ſuch Peer or Member ſhall take the Oaths of Allegiance and Supremacy, and 
male a Declaration of his Belief that there is no Tranſubſtantiation in the Sa- 


crament of the Eord's Supper; and that the Invocation or Adoration of the Vir- 
| gin Mary, or any other Saint, and the Sacrifice of the Maſs, as they are now 


uſed in the Church of Rome, are Superſtitions and [dolatrous, &c. on Pain that 
every ſuch Offender ſhall be adjudged a Popiſh Recuſant convitt, and diſabled 
to hold or execute any Office, 8c, or from thenceforth to ſit or vote in either 
Houſe of Parliament, to ſue in * or Equity, or to be Guardian, Executor or 
Adminiſtrator, or capable of any Legacy or Deed of Gift, and ſball forfeit for 


every milful Offence ft:6 hundred Pounds. 


Sef7. 2. As to the ſecond of the above mentioned Reſtraints, vis. 
That which relates to the holding a Plate at Court, it is enacted by the 
ſaid Statute of 30 Ca. 2. Stat. 2. Par. 9, 12, 13. That every Perſon who 
ſhall be a ſmorn Seruqut: to the King, ſhall take the ſaid Oaths, and make and 


| ſubferibe the ſuid Declaration in Chancery, the next Term after he ſhall le f 


ſworn a Servant, &c. Andi thut if any ſuch Perſon negletting ſo to do, ſhall ad. 
viſedly come into or remain in the Preſence of tht King or Queen, or ſhall come 
into the Court or Houſe where they are or any of them reſide, he ſhall ſuffer all th; 


Pexalts 's expreſſed in the foregoing Section, unleſs ſuch Perſon ſo coming 17 
4 8 f toe 
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Chap. I 4. Offence of not making a Declaration, &c. 


1 the King Preſence, & c. ſhall firſt have Licence ſo to do, by Warrant under 


the Hands and Seals of ſix Privy Connſellors, by Order of the Privy Council, 


upon ſome urgent Occaſion therein to be expreſſed, which Licence ſhall not ex- 


ceed ten Days, and ſhall be firſt filed, &c. in the Petty- Bag Office, for any Body 
to view without Fee, &c. and no Perſon be licenced for above thirty Days in 
one Tear. | 3 i = <a 
Sect. 3. As to the third of the above mentioned Reſtraints, viz. That 
which relates to the living within ten Miles of London, it is enacted by 
1 Will, & Mar. 9. That every Juſt ice of Peace in London and Weſtminſter, 
and within ten Miles thereof, ſhall canſe to be arreſted and brought before him 


all reputed Papiſs, (extept Foreigners, being Merchants, or menial Servants to 
ſome Ambaſſadour or publick Agent, and except all ſuch as nſed ſome Trade, See Ch, 12. 
Myſtery, or ſome manual Occupation at the Time of the ſaid Ad, in London, d. 18. 


&c. and alſo except all ſuch Perſons as had their Dwelling in London, &c. with- 
in ſix Months before the thirteenth of February 1688. and no Dwelling elſe- 
where, and certified their Names to the Seſſions before the firſt of Auguſt 1689) 
and that every ſuch Juſtice ſhall tender the ſaid Declaration to every ſuch Perſon, 
and that every ſuch Perſon refuſing the ſame, and afterwards remaining in 
London, &c. or within ten Miles thereof, or being certified to the King's Bench 


or Quarter- Seſſions, at the next Term or Seſſions, as having refuſed to make the 


ſaid Declaration, and neglecting to make the ſame in ſuch Court, ſhall ſuffer as 
a Popiſh Recuſant convid, ; ke. Pr, F 

Sect. 4. As to the fourth of the above mentioned Reſtraints, viz. 
that which relates to the keeping Arms, it is enacted by 1 /i &. Mar. 1 5. 


That any two Juſtices of Peace may and ought to tender the ſaid Declaration, io 


any Perſon whom they ſhall know or ſuſpeF, or have Information of, as being a 
Papiſt, or ſuſpected to be ſuch ;, and that no ſuch Perſon ſo required, and not 


making and ſubſcribing the ſaid Declaration, or not appearing before the ſaid See Ch. 12. 
Juſtices upon Notace to him given, or left at his uſual Abode, by one authorized S. 17. 


by Warrant under the Hands and Seals of the ſaid Juſtices, ſhall keep any Arms 
or Ammunition, or Horſe above the Value of five Pounds, in his own Poſſeſ- 
ſon, or in the Poſſeſſion of any other Perſon to his Uſe, other than ſuch ne- 
ceſſary Weapons, as ſhall be allowed him by the Quarter-Seſſzons for the Defence 
of his Houſe or Perſon) and that any two Juſtices of Peace, by Warrant under 


their Hands and Seals, may authorize any Perſon in the Day-time, with the Aſ- 


ſiſtance of the Conſtable or his Deputy or the Tithing-man, to ſearch for all ſuch 
Arms, &c. and Horſes, and ſeize them to the King's Uſe, and that the ſaid 
Juſtices ſhall deliver the ſaid Arms and Ammunition at the next Quarter- 
Selſions in open Court; and that whoever ſhall conceal, &c. or ſhall be aiding to 


the concealing any ſuch Arms or Horſes, ſhall le committed to the common 
| Gaol by Warrant under the Hands and Seals of any two Juſtices of Peace, and 


alſo forfeit treble the Value; and that thoſe who diſcover any ſuch Arms or Am- 
munition, ſo as the ſame may be ſeized, ſhall have the full Value thereof, to be 
awarded, to them by the Seſſions, &c. and that ſuch Refuſers of the ſaid Decla- 
ration, &c. ſhall be diſcharged whenever they ſhall make the ſame. 

Sect. 5. As to the above mentioned Diſability of preſenting to a 
Church, it is enacted by 1 Will. & Mar. 26. That whoever ſhall refuſe to 
make the ſaid Declaration upon ſach a Tender thereof as is preſcribed 
by the ſaid AR, ſhall be diſabled to preſent to any Benefice, Oc. But it 
ſeems needleſs to ſet forth the Clauſe of the ſaid Statute relating to this 


Matter at large in this Place, inaſmuch as by 12 Anne 14. All Perſons 
whatſoever making Profeſſion of the Popiſh Religion are under the like 


Diſability, as will appear from Ch. 15. Sect. 6, 7, Oc. 
I | CHAP, 
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| Of Offincs in promting or encouraging the Tit 


Religion. | 


* 
. 
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O in promoting or encquraging the Popiſh Religion feem to be 


reducible to the following Heads; 

1. Giving or Receiving Popiſh Education 
2. Profeſling the Popith Religion. 
3. Buying or Selling Popiſh Books. 


Seck. 1. The firſt Offence of this Kind, 2/z, That of giving or recei- 
ving Papiſh Education depends upon (ſeveral Statutes ; and firſt it is enact- 
ed by 1 Jac. 1. 4. Par. 6, 7. That if um Perſon or Perſons under the King's 
Obedience Mall go, or ſend ar cauſe to be ſent, any Child or any other Perſon un- 
der their or any of their Government, bezond the Seas, out of the King's Obe- 
dience, to the Intent to enter into, or reſide in, or repair to auy College, &t. of 


any. Popiſh Order, Profeſſion ar Calling, to be infiru#ed, perſwaded, or firength- 


ned in the Popiſh Religion, or in any ſort to profeſs the ſame, every ſuch Perſon 

5 Child &c. ſhall forfeit 100 l. And 75 ſuch pA ſo palſing 
or being ſeut, dec. ſhall in reſpeck of him or herſelf only, and not in reſpet? of 
auy of bit Heirs or Peoſterity, be diſabled to inherit, purchaſe, tale, have or 
enjoy, auy e e Chattels, Debts, Legacies or Sums of Money, 
&c. whatſoever : And that all Eſtates, Terms, and other Intereſts what ſoever to 


be made, ee or dope, to the Uſe or Beboof of any ſuch Perſon, or upon an 
Truſt or Confidence, mediatelj or immediately to or for the Benefit or Relief of 


any ſuch Perſon, ſball be utterly aid. 


_ Sect. 2. And it is farther enacted by 3 Jae. 1. 5, Par. 16. That if the 
Children of any Sulject within the Realm (the ſaid Children net being Soldiers, 
Mariners, Merchants, ar their Apprentices or Factors] ſhall be ſent or 7 le- 

youd Ses, to prevent their good Education in England, or for apy other Cauſe, 


without the Licence of the King or ſox of his Privy Council (whereof the Prin- 
ands and Halt, that then every ſuch 
bild ſhall take no Benefit & any Gift, Conveyance, Deſcent, Deviſe or ot her- 
wiſe of or to any Hereditament or Chattel, till ſuch Child being of the Ae of 
eighteen Tears or above, take the Qath of Obedience before ſore Juſſice of Peact 
of the County, Liberty or Lintit, where the Parent of ſuch Child did and Il 
tubabit : Aud that in the mean Tire the next of Kin to ſuch Child, who ſhall 
be no Popiſh Recuſant, ſnall baue the ſaid Hereditaments, &. ſa given, & c. un. 
il ſuch Child ſball carform, & c. and take the ſaid Oath aud receive the Sacra- 
ment; and that after ſuch Conformity, &c. he wha hath received thy Profits of 


— 


the ſaid Hereditgments, &c. ſhall accompt for the ſaute, and in reaſouable Tine 


wake Payment thereof, and reſtare the Value of the ſaid Goods, &c. Aud that 


baever 45 ſend ſuch Child over Seas ſhalt forfeit axe hundred Pounds, which 

e Eagan" 

£erjor md atk qiſcaver the UnFence. h | 
Sect. 3. Alſo it js enacted by 3 Car. 1. 3. That if avy Perſon wader the 


Obedience of the King ſhall go, or ſhall convey or ſend, or cauſe to be ſent or con- 


4 | 


weye , 


fole Uſe and Benefit of the 
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Chap t. Qffencss in prorating the Pope Religion. 

oed em Poon: e of the King's Dominion ia⁰ any Forts, texand e 
- e the King's Cledlience: te the Intent ho guer 37240, OK he reſident or 
IS or Houk & Jelniks, Pries 0x i A Mie Fopaſh Fam \ 444 Bal. be there. 
z an; Pi Fern infirudee, erſwadled or firengthued in the Papiſh Religion 
4 % ys ta profeſs the ſame, ar (bulb convey or ſend, or. gaxſe to be conveyes 

or Fut. any Thing temards the Maintenance of e Perſon ſo gaing or ſent, and 
trained end infxued 45 is aforeſaid, or under the Colour of any Charity to- 


wards the Relief of aux Fri, &c· 7 religions Houſe whatſecver 3 every Perſon 
ſo ſendirg, & e. any ach Ver ſan ar 198 aud every Perſon palſong er ſent, 
being thereof conutGed, &. ſpall be difabted te. proſecute auy Suit in Lam or 


Equity, or to be Executor or Adminiſtrator to any Perſon, an capable of an 
Legacy: os Deed of Gift, or io bear any. Office within, the Regin. And ſpall 
farfeut all his Goods aud Chattels, and ſhall forfeit all bis Hereditaments, Of- 
feces and Bftates of Hree hold, during bis Life. 3 
The ſecond Offence of this Kind, vis. That of profeſſing the Popiſh Re- 
ligion is puniſhed with thefollowing Diſabilities, | 
I. Of taking an Eſtate in Lands. 
2. Of preſenting e a Church. 
Alſo it is puniſhed with the follawing Reſtraints, 
1. From keeping School. . 
2. 2 with: holding a competent Maintenance fram a Proteſtant 
Mig, | | 

Sect. 4. As to the firſt of the above mentioned Diſabilities, viz. that 
of uhing 2 Eſtate in Lands, it is enaRted by 110 12 W. 3. 4. That every 
Per ſas educated in or profeſſing the Popiſh Religion, who, ſpall wot within ſix 
Months after the Age of eighteen Years, tale the Oaths of Allegianes and Su- 
prewacy, aul ſubſeribs the Declargtion againſi Popery mentioned in 30 Car. 2. 
Stat. 2. Chap, 1. iz the Chancery, or King's Bench, or Quarter. gel ont of the 
County mbere ſuch Patfag, /ball reſide, Hall in Reſpect of hizafelf or herſelf only, 
and not in Reſpect of any of his or her Heirs or Poſterity, be diſabled to inhbe- 
rit or take by Defrent, Dewiſe or Limitation, in Poſſeſſion, Reverſion or Remgin- 
der, any Layds, Tengwents or Hereditaments, in England or Wales, &c. Aud 
during tbe Life af ſuch Perfan, aud until be take the ſaid Oaths, &c. bis next 
of Kin being a Prateſtgut, ſhall enjoy the fame, without leiug accamptable for 
the Feeds, tat G wt da wilfel Walte under porn of forfriting treble Damage 
10 the Party ſo diſable: Aud all Bapiſie, ar Perſons waking Prafeſſion of the 
Popiſh Religion, are diſabled to purcbaſe in their own Names, or. the Names of 
albert, ta thtin Uſe or in Truſs for them : And all Eſtates, Terms aud other In- 
tereſt aud Profits what ſoeuer, out of Lands made to their Dſe, ar on any Truſt, 
mediately ar immediately, far their Benefit, are void. i} 

Sect. 5. In the CanſtruRion hereaf it was reſalved hy the Houle of 
Lords in Roper's Cafe, That the Deuiſe of the Reſidue of Money apiſing 
from the Bale of an Eſtate appointed ta be ſold far Bayment of Debts, Oc. 
is within the Statute, 8 : 


* 


that of prefenting to a Church, which by 3 Jgc. 1. 5 Bar. 18, 19, 28, 21. 


in 30 Car. 2. Stat. 2. it is enacted hy 12 Any. 14. That every Rapiſt, or 
| | Perfou making Profeſſion of the Pogiſh Religion, &c. and guery Morigagee, 
Truſtee, or Perſon any ways intruſted by or for fuch Papiſt. &c. with ar without 
Writivg, ſhall be diſabled fo preſent to any Benefice, baol, or. Hoſpital, &c. 

| | 9er 


Sect. 6. As to the ſecond of the aboye mentioned Diſabilities, iz. Preſdenr of 
a Little made 
under theſe 


and 1 Will. & Mar. 26. did extend only ta Papiſh Recnſants convict, Statutes. 
and Perſons reſuſing to make the Declaration againſt Popery, meprjonsd Luc. 1101. 


32 Offences in promoting the Popiſh Religion. Book I. 
or to grant any Avoidance of any Benefice, Prebend or Eccleſiaſtical Living; 
and that in all ſuch Caſes the Univerſities ſhall preſent. TOS: 

_ Sect. 7. Alſo by Force of the (aid Statute, The Ordinary may tender the 
Declaration againſt Tranſubſtantiation to any reputed Papiſt making 4 Preſen- 
tation, and npon a Refuſal to take the ſame, the Preſentation ſhall be void: Alſo 
the Ordinary may examine every Preſentee upon Oath, Whether the Perſon who 
preſented him, be the true Patron, or only a Truſtee? And the Court wherein 
4 Quare Impedit ſhall be brought, may in like Manner examine the Parties, 
ind a Bill may be brought in any Court of Equity to diſcover ſuch ſecret Truſts, 
&c. and the Anſwer of ſuch Perſons upon any ſuch Examination or Bill ſhall be 
good Evidence againſt ſuch Patron, in reſpectł of ſuch a Preſentation, but not 
as to any other Purpoſe. ITS * „ 

Sect. 8. I do not know that any Reſolution hath been given on 
either of the above mentioned Statutes of 1 Will. & Mar. or 12 Ann. 
However the Expoſitions which were made on 3 Fac. 1. ſeeming to be 

for the moſt Part applicable to theſe latter Statutes alſo, I ſhall take No. 
tice of the principal of them ; as, e . 
Sect. 9. I. That where a Preſentment is pro hac vice veſted in the 
10 Co. 57. b. Univerſity by reaſon of the Patron being a Popiſh Recuſant at the Time 
when the Church became void, it ſhall not be deveſted again by his 
conforming himſelf to the huren. | 
Sect. 10. II. That ſuch a Patron is only diſabled to preſent, and that 
Cawley 230. he continues Patron as to all other Purpoſes, and therefore that he ſhall 
confirm the Leaſes of the Incumbent, G. 5 

Sect, 11. III. That ſuch a Perſon by being diſabled to grant an 
Avoidance, is no way hindred from granting the Advowſon itſelf in 

rJon. 19, 20. Fee, or for Life or Years, bona Fide, and for good Conſideration. 


1 Sect. 12. IV. That if an Advowſon or Avoidance belonging to ſuch 
21, &. 2 Perſon come into the King's Hands, by reaſon of an Outlawry, or 
Hob. 126, Conviction of Recuſancy, Oc. the King, and not the Univerſity, ſhall 
27. ; Þ Ps: . . 


Mo. 872, Preſent. | 5 
x Sect. 13. As to the firſt of the above mentioned Reſtraints, viz. that 
which relates to the keeping School, it is enacted by the ſaid Statute of MF © 
11'& 12 Will. 3. 4. Par. 3. That if any Papiſt, or Perſon making Profeſſion of 
the Popiſh Religion, ſhall be convict of keeping School, or taking upon them: 
| ſelves the Education or Government, or Boarding of Youth in any Place with- WF 
in this Realm, or the Dominions thereunto belonging, they ſhall be adjudged to 
perpetual Impriſonment. 5 C 3X 
Sect. 14. As to the ſecond of the above mentioned Reſtraints, vis. 
that which relates to the Power of a Popiſh Parent over his Proteſtant 
Child, it is enacted by the ſaid Statute of 11 & 12 Will, 3g. That i, 
any Popiſh Parent, in order to compel a Proteſtant Child to a Change of Reli. 
gion, ſhall refuſe to allow ſuch Child a ſufficient Maintenance, ſuitable to the 
Degree and Ability of ſuch Parent, and to the Age and Education of ſuch 
Child, the Lord Chancellor upon Complaint may make ſuch Order therein, as 
ſhall be agreeable to the Intent of the ſaid AT. 55 | S | 
Sect. 15. The third Offence of this Kind, viz. that of ſelling or | 
buying Popiſh Books depends upon 3 Fac. I. 5. Par. 25. by which it is 
enacted, That no Perſon ſhall bring from beyond the Seas, nor ſhall print, buy | 
or ſell any Popiſh Primers, ms Pſalters, Manuals, Roſaries, Popiſh Cate- 
_ chiſms, Miſſals, Breviaries, Portals, Legends and Lives of Saints, containing 
- ſuperſtitions Matter, printed or written in any L anguaze whatſoever, nor any. 
other ſuperſtitions Books, printed or written in the Engliſh Tongue ; on pain of 
 forfeiting forty Shillings for every Book, &C. and the Books to be _ I's 
4 | 5 . ö 


CHAP. XVI. 


/ Offences againſt the Eſtabliſhed Church by Pro- 
1 teſtant Diſſenters. 


ce. 1. Dy 31 EL I. Obſtinate Nonconformiſts were compellable to abjure 
B the Realm, and were alſo ſubject to all the Penalties mentioned in a 
the tenth and eleventh Chapters of this Book; and Diſſenters were farther re- \ 


ſtrained by 17 Ca. 2. 2. & 22 Ca. 2. 1. But at this Day by 1 Will. & Mar. Vide 2 Jones 


18. Par. 2. All Perſons diſſenting from the Church, (except Papiſts, and thoſe a 
who ſhall in Preaching or Writing deny the Doctrine of the Trinity, ) are ex- p.. 7. 
empted. from all Penal Laws relating to Religion, except 25 Car. 2. Chap. 2. 

( by which all Officers of Truſt are bound to receive the &. acrament according to i 
the Uſage of n of England, and alſo to take the Oaths of Allegiance Vide ſupra; 
and Supremacy and the Teſt ;) and alſo except 30 Car. 2. Chap. 1. Stat. 2. (by Ch. 8. 
which the Members of both Honſes of Parliament, and all the King s Sworn Ser- 
vants are bound to make a Declaration againſt Iranſubſtantion and the Invo- 

cation of Saints, and the Sacrifice of the Maſs,) provided ſuch Diſſenters take g,1, 572. 
the Oaths of Allegiance and Supremacy, and make the ſaid Declaration againſt | 
Tranſubſtantiation, &c. and come to ſome Congregation or religious Worſhip in 
ſome Place regiſtred either in the Biſhop's Court, or at Seſſions, the Doors Par. 16, 17. 
whereof ſhall neither be locked, barred, nor bolted. : 90 

Sect. 2. Alſo by Par. 8, 9, 10, 11. 12. Diſſenting Teachers are tolerated, 

if they take the ſaid Oaths, &c. at the General or Quarter- Seſſions to be held 
for the Place where ſuch Perſons live, and ſubſcribe the thirty nine Articles of 

the Church of England, except thoſe few ſcrupled ones concerning Church-Govern- 
ment and Infant- Baptiſm: And by 10 Ann. 2. Par. 7, 8, 9. They may qualify Vide Salk. 
themſelves as well during a Proſecution upon any Penal Statute, ey ne and 572. 

being qualified in one County may officiate in another, upon producing a Certificate 

and taking the ſaid Oaths, &c. if required. | . 

Seck. 3. Alſo by the ſaid Statute of 1 Vill. & Mar. Par. 13, 14, 15. 

Thoſe, who ſeruple the taking of any Oath, are within the like Indulgence, pro- 

vided they ſubſcribe the aforeſaid Declaration, and alſo a Declaration of Fide- 

lity to the King, and againſf the depoſing Doctrine and Papal Supremacy ; and alſo 

profeſs their Faith in God the Father, and Jeſus Chriſt his eternal Son, the true 
God, and the Holy Spirit, one God for evermore; and acknowledge the Holy To; 8 
Scriptures of the Old and New Teſtament to be given by Divine Inſpiration. © 

Sedt. 4. Since this Statute a Prohibition lies to the Spiritual Court; Leviaz. 

proceeding againſt Perſons for Incontinency, who have been married in 376. 
a licenſed Conventicle. 


CHAP. XVII. 
Of High Treaſon: 
Offences more immediately againſt Man, ſome are more imme- 


N 
O diatel : Rs : . 5 
SubjeR. y againſt the King, others more immediately againſt the 


4 K Offences 


34 


23 Inſt. 7. 
b 22 All. 49. 
530 All. 19. 
Bro. Trea. 14. 
43 Inſt. 7. 
8. P. C. 1. b. 


Of High Trea on. | Book . 


Offences more immediately againſt the King are either Capital or not 
Capital. n 1 

The Capital Offences of this Nature are either High Treaſon or 
Felonies. | | 


Kak. 1. And firſt of High Treaſon, concerning which, before 25 Ed. 3.2. 
there was great Diverſity of Opinions, and many Offences were taken to 
be included in it, beſides thoſe expreſſed in the (aid Statute; as the kil.- 
ling of the King's * Father or Brother, or even of his > Meſſenger ; pro- 
ducing the © Pope's Bull of Excommunication, and pleading it in Diſahi- 
lity; refuſing to accuſe a Man in the King's Courts, and d ſummoning 
him to appear, and defend himſelf before a foreign Prince, and other 
ſuch like Acts tending to diminiſh the Royal Dignity of the Crown, 


Seck. 2. But all Treaſons were ſettled by the (aid Statute of 25 Ed. 3. 1. 


which by t Mar. Sel. 1. Chap. 1. was re-inforced, and again made the 
only Standard of Treaſon; and all Statutes between the ſaid Statutes of 
35 Ed. 3. and 1 Mar. which made any Offences High or Petit Trea- 


ſon, or Miſpriſion of Treaſon, are abrogated, ſo that no Offence is at this 


Day to be eſteemed High Treaſon, unleſs it be either declared to be ſuch 
by the ſaid Statute of 25 Ed. 3. or made ſuch by ſome Statute ſince 
1 Mar. and therefore | ſhall conſider, = „„ 

7. Such Offences as are High Treaſon within the ſaid Statute of 25 Edi. 


or other Statutes grounded thereon, and explaining the ſame. 


H.P.C. 7. 


2. Such as are made High Treaſon by ſubſequent Statutes. 


And firſt, by the ſaid Statute of 25 Ed. 3. there are four Kinds of 


High Treaſon. x 
1. That which immediately concerns the King, his Wife, or Children. 
2. That which concerns his Office in the Adminiſtration of Juſtice. 
3. That which concerns his Seal. 


4. That which concerns his Coin: And theſe three laſt are called In- 
terpretative Treaſons. 


Set. 3. That of the firſt Kind is thus declared by the following 
Words of the ſaid Statute of 25 Ed. 3. Whereas divers Opinions have been 


before this Time, in what caſe Treaſon ſhall be ſaid, and in what not, the King 


at the Requeſt of the Lords and of the Commons, hath made a Declaration in 
the Manner as hereafter followeth; that is to ſay: When a Man doth compaſs 


or imagine the Death of our Lord the King, or of my Lady his Queen, or of 


their eldeſt Son and Heir: Or if a Man do violate the King's Companion, or 
the King's eldeſt Daughter unmarried, or the Wife of the King's eldeſt Son and 
Heir. Or if a Man do levy War againſt our Lord the King in his Realm, or 


be adherent to the King's Enemies in his Realm, giving them Aid and Comfort 


> — 


in the Realm or elſewhere, and thereof be provably attainted of open Deed by the 
People of their Condition. 

For the Explication of which I ſhall conſider, 

1. The Branch relating to the King and his Relations. 


2. That concerning the levying of War, and adhering to the Kings 


* 


Enemies, Oc. e 
3. That concerning an Overt Act. — - 
As to the Branch relating to the King and his Relations, I ſhall con- 

ſider the following Particulars: | 


— TI. Who may be guilty. 


2. What is the Import of the Words, Compaſs or imagine the King's Death. 
2 | 3. Who 


r 
_—_— 


a 7 on DT WW ry ata. 3 oo r 


1 * had 


2 * | 


3. Who is a King within this Act. | 3 

4. What is the Extent of the Clauſe concerning the Kings Relations. 

Heck. 4. As to the firſt Point, viz. who may be guilty, _ 

1. I ſhall take it for granted at this Day, That all Subje&s of the Age 
of Diſcretion, and of à Sanz Memory, whether they be b Eccleſiaſtical or ? See Chap. t. 
Temporal, Men or Women, are included within thoſe general Words Ke wipe 
When a Man doth compaſs, &C. 5 | lt 4. -—- 

Seff.. 5. II. Alſo it ſeems clear, That the Subjects of a foreign Prince c. vie: caſ⸗ 
coming into England and living under the Protection of our King, may, “ 
in reſpe@ of that local Ligeance which they owe to him, be guilty of 3 
High Treaſon, and indicted that they contra Dominum Regem, (the Words Bro Ties. 33. 
naturalem Dominum ſuum, being omitted) did compaſs, & c. contra Li- nf 4.5,'0- 


. ; * * 0 f 0 C. , ” 
geavtiæ ſue Debitum. And it is ſaid, That even an Ambaſſadour commit- 1 


Hob. 271. 


ing a Treaſon againſt the King's Life, may be condemned and executed $41 639,631, 


here, and that for other Treaſons he ſhall be ſent home. And it bath been AR Reade 
holden, That there is no Need of the Words contra ligeantie ſue debitum N 
in an Indictment for a Treaſon, which is made ſuch by Statute, and is 821 630,63. 
not a Treaſon in its own Nature. And that there is no Neceſſity for the 
Words contra ligeum ſupremum Domi num ſuum in any Indictment of Treaſon. 


Sect. 6. © But it ſeemeth that Aliens who in an hoſtile Manner invade Bro Treaſ. 


the Kingdom, whether their King were at War or Peace with ours, and 15 e 
whether they come by themſelves or in Company with Exgliſb Traitors, Cc 
cannot be puniſhed as Traitors, but ſhall be dealt with by Martial Law. 6. b. 

Seck. 7. dt hath been reſolved, That one born a natural Subject is 8 
bound to ſuch an inſeparable Allegiance to our King, that howſoever he 332 
may endeavour to renounce it, and transfer his Subjection from his na- 3 Pl. 
tural to a foreign Prince, yet if he praQiſe what in any other Subject C Lit. 129 2 
would amount to High Treaſon, he (hall ſuffer as a Traitor. „ 

ck. 8. As to the ſecond Point, viz. the Import of the Words, Com- Kelynge 8. 
paſs or imagine the King's Death, ſince the ſaid Statute theſe Words have 1 the coſe of 
been ſo ſtrictly followed, that where a King has been actually murthered, “ Neid. 
yet not the Killing him, but the Compaſſing his Death has in the Indict- 
ment been laid as the Treaſon, and the Killing as an Overt Act thereof. 

Seck. 9. And ſuch Compaſſing the King's Death may be manifeſted 


not only by Overt Acts of a direct Conſpiracy to take away his Life, but 


alſo by ſuch as ſhew ſuch a Deſign, as cannot be executed without the ap- 
parent Peril thereof; as by © writing Letters to a foreign Prince, inciting «< Dy. 238 Pl. 
him to invade the Realm; or aſſembling Men together in order to f im- 29. 


priſon or 8 depoſe the King, or to h compel him by Force to yield to cer- HHN. 


: „ 3 Inſt 14. 
tain Demands, or to levy War againſt i his Perſon. 3 Iuff.6, 13. 


bebt. 10. But it is poſſible that it may not be proved by an k Act, 33 


One ap a - Hp. C. 11. 
which directly cauſes the King's Death; as the Glancing of an Arrow did , . 
that of Milliam Rufus, proving fatal merely through an unfortunate Ac- H.P. C. 11. 


cident, and being accompanied with no unlawful Circumſtance. bo 8 

Se. 11. As to the third Point, viz. Who is a King within this Act, It is 846. Teal. 
ſeems agreed, That levery King for the Time being, in actual Poſſeſſion 2 _ 
of the Crown, is a King within the Meaning of this Statute: For there is 1 
a Neceſſity that the Realm ſhould have a King, by whom and in whoſe i Kelynge 14, 
Name the Laws ſhall be adminiſtred; and the King in Poſſeſſion being 9 
the only Perſon, who either doth or can adminiſter thoſe Laws, muſt be g PE as 
the only Perſon, who has a Right to that Obedience, which is due to him 3 Jaſt. 7. 
who adminiſters thoſe Laws; and ſince by Vertue thereof he ſecures to? Ed. 1. b. 
Us the Safety of our Lives, Liberties and Properties, and all other Ad- 


Vantages of Government, he may juſtly claim Returns of Duty, Allegiance 
and Subjection. Set; 


PET. 
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Sect. 12. And this plainly appears even by the prevailing Opinions 

in the Time of King Edward the Fourth, in whoſe Reign the Diſtin&ion 

between a King de Jure and de FaGo ſeems firſt to have begun; and yet 

it was then laid down as a Principle, and taken for granted in the Ar. 

9 Ed. 4 1. b guments of Bagot's Caſe, That a Treaſon againſt Henry the Sixth, while he 

Bro. Tes. was King, in compaſſing his Death, was puniſhable after Edward the 

"PA's Fourth came to the Crown, from which it follows, that Allegiance | 

. P. C. 12 was allowed to have been due to Henry the Sixth while he was King, be. 

giv "9 cauſe every Indictment of Treaſon mult lay the Offence, contra Ligen. 

; tie Debitum. - uk ans 8 

9 Ed. 4. 1. b. Sec. 13. It was allo ſettled, That all judicial Acts done by Hemy 
Fg LW the Sixth while he was King, and alſo all Pardons of Felony and Char. 
Chatter of ters of Denization granted by him, were valid; but that a Pardon made 
Pardon aa. by Edward the Fourth, before he was actually King, was void, even after 
9 Ed 4. 1 a, he came to the Crown. | ES 
9 Ed 4.2.a. Getz. 14. And by the 11 H. 7. Chap. 1. it is declared, That all Suljed; 
are bound by their Allegiance to ſerve their Prince and Sovereign Lord for the 

Time being, in his Wars, for the Defence of him and his Land, againſt every fe- 

bellion, Power and Might reared againſt him, &c. and that it is againſt all 

Laws, Reaſon and good Conſcience, that they ſhould loſe or forfeit any Thing for 

ſo doing: And it is enacted, That from thenceforth no Perſons that attend on 

the King for the Time being, and do him true and faithful Allegiance in his 

Wars within the Realm or without, ſhall for the ſaid Deed and true Duty of 

Allegiance be convit} of any Offence, 5 

Seck. 15. From hence it clearly follows: „ 

I. That every King for the Time being has a Right to the People's Al- 

legiance, becauſe they are bound thereby to defend him in his Wars a- 

gainſt every Power whatſoever. 5 1 

Sect. 16. II. That one out of Poſſeſſion is ſo far from having any 

Right to our Allegiance by Vertue of any other Title, which he may ſet 

up againſt the King in Being, that we are bound by the Duty of our Al- 

legiance to reſiſt him. | 


Kel 14. Sed. 17. It is true indeed, that after the Reſtoration of King Charles 


the Second, it was reſolved, That all thoſe who acted againſt, and kept 
him out of Poſſeſſion, in Obedience to the Powers then in Being, were 
Traitors. - : 


Kel. r4,15- Set. 18. But it ought to be conſidered, that it was firſt reſolved by 


Keb. 315. the ſame Judges, That King Charles the Second was King de Fafo as well 
1 Keb. 454+ as de Jure, from his Father's Death; and it is apparent, that no other 
Perſon was in Poſſeſſion of any Sovereign Power known to our Laws. 
1 Set. 19. However, it is a general unconteſted Rule, That upon the 
II. P. C. 12. Death of a King in actual Poſſeſſion of the Crown, his Heir is a King 
within the Act * his Coronation; for without a King to execute the 

Laws, juſtice muſt fail; and therefore it is a Maxim, That the King never 
mew *- -- | | 
Sec. 20. A titular King, as the Husband of a Queen Regnant, ſeems 
to be within the Words, yet is clearly not within the Meaning of this 
Ma Ser :. Law; and ? converſo, a Queen Regnant is not within the ſtrict Words, 
Seſſ. 3. ; 1 r Vas 
Ch. r. and yet ſhe is undoubtedly within the Meaning; for by the Words, 
H.P.C.12. Lord the King, is meant, any Perſon inveſted with the Regal Power. 
* Seck. 21. By 1 Will. & Mar. Seſſ. 2. Chap. 2. Par. 9. Every Perſon 
that ſhall be reconciled to, or hold Communion with, the Church of Rome, or pro- 


feſs the Popiſh Religion, or marry a Papiſt, ſhall be excluded, and be for ever 
1 s 
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„able to inherit, poſſeſs, or enjoy the Crown of this Realm, &c. And in every 
Wb Caſe the People of this Realm are abſolved from their Allegiance, c. 
F $52. 22. As to the fourth Point, viz. The Extent of the Clauſe con- 

cerning the King's Relations, it is to be obſerved, . 25 
1. That no Queen or Princeſs Dowager is any Way within the Pur- 1 Inſt, 9. 
| view of it. * JV 5 „ Is | . . 
2. That if the Companion, (by which Word is meant the Wife) of , 1:8. 8. 9. 
the King or Prince, conſent to an Adulterer, ſhe is no Jeſs guilty of High H. P. C. 13. 
_—10o = OF oe er ny 
E . 3. That under the Words, Their eldeſt Son and Heir, the Son of a z laſt. 8. 9. 
© Queen Regnant is included, and alſo the ſecond Son after the Death of H. F. ©: 1s. 
| the firſt, and perhaps alſo a collateral Heir apparent, eſpecially if he be | 
declared ſuch by Parliament. 5 5 . 
And now we are come to the ſecond general Branch of this Kind of 
High Treaſon, viz. That concerning the levying of War, Gc. and adhe- 
ning to the King's Enemies, “c. in treating whereof 1 ſhall conſider. 
4 1. What Acts ſhall be ſaid to amount to a levying of War againſt 
3 nn I D | Pl 

2. What ſhall be ſaid to be an Adherence to the King's Enemies. 


i 


U 


— »— _— 


Sec. 23. As to the firſt Point, it is to be obſerved, That not only 
"2X thoſe who directly rebel againſt the King, and take up Arms in order to 
dethrone him, but alſo in many other Caſes, thoſe who in a violent and - 
forcible Manner withſtand his lawful Authority, or endeavour to reform .. ; 
his Government, are ſaid to levy War againſt him; and therefore, | 
Seck. 24. Thoſe that hold a Fort or Caſtle againſt the King's Forces, ; Inſt 10. 

or keep together armed Numbers of Men againſt the King's expreſs Com- F-P.C 14. 
mand, have been adjudged to levy War againſt him. But thoſe who Dal ch 29. 

join themſelves to Rebels, ec. for fear of Death, and retire as ſoon as fo. 2:4. 


r 0 OO I OO 


7 they dare, ſeem to be no way guilty of this Offence. | en ©. - 
t Lek. 25. II. Thoſe alſo who make an Inſurrection in order to redreſs; laſt 9, 10. 2 


a publick Grievance, whether it be a real or pretended one, and of their . 
own Authority attempt with Force to redreſs it, are ſaid to levy War K | 


"Z againſt the King, altho they have no direct Deſign againſt his Perſon, | 

t inaſmuch as they inſolently invade his Prerogative, by attempting to do | 

e that by private Authority, which he by publick Juſtice ought to do, | 
which manifeſtly tends to a downright Rebellion; as where great Num- Moor 627. | 

7 bers by Force attempt to remove certain Perſons from the King; or to lay Cro. Ca. 583. | 

| violent Hands on a Privy Counſellor; or to revenge themſelves againſt Ter. 122, 
a Magiſtrate for executing his Office; or to bring down the Price of 

Victuals; or to reform the Law or Religion; or to pull down all Bawdy- : 1 by 

: houſes; or to remove all Incloſures in general, Gc. But where a Num- 1 Ven. 250, 

8 ber of Men riſe to remove a Grievance to their private Intereſt, as to pull 71 

e down a particular Incloſure intrenching upon their Common, c. they Ke1ynge 4 

r are only Rioters | SES 1 Sid 358. 

| Heck. 26. In a ſpecial Verdict, not only thoſe who are expreſly found z 220. 56; 

D to have been aiding and aſſiſting a rebellious Inſurrection, but perhaps 1 2. 

$ alſo thoſe who are only found to have acted in the Execution of the in- II F. C 15. 

L tended Violence, or to have attended the principal Offender from the 


Beginning, tho' they be not found to have known the Deſign of the Ri- Relynge 15. 
ling, ſhall be adjudged guilty of High Treaſon ; but'thoſe who are found 

only to have ſuddenly join'd with them in the Streets, and to have flung Moore 621, 
up their Hats and hallowed with them, are guilty of no greater Offence $23- 
than a Riot at moſt. 55 : 


- = . Seck. 


TY = \% 


* 


38 Of High Treaſon. Book J. 
ai. 14,15. ; ver it is certain, That a bare Conſpiracy to Jevy ſuch 
N. T. Von 5 a . . ae to Treaſon, unleſs it be On levied ; yet it hatli 
17 been reſolved, that a Conſpiracy to levy War again the King's Perſon 
Dy.98 Ps. may be alledged as an Overt act of compaſſing his Death, and that in all 
pr. It Caſes, if the Treaſon be actually compleated, the Conſpirators, Oe. are 
Ry. Traitors as much as the Actors: _ that there may be a Levying of 
FREY: is no actual Fighting. N 3 
e 3 155 19 ſecond Point, Coin.) What ſhall be ſaid to be an 
Adherence to the King's Enemies, Oc. this is explained by the Words 
e ſubſequent, Giving Aid and Comfort to them; from which it appears, that 
31:ft. 10. any Aſſiſtance given to Aliens in open Hoſtility againſt the —— 75 by 
H.P.'4 ſurrendring a Caſtle of the Kings to them for Reward, or ſelling them 
H. F. C 11g. Arms, Ge. or aſſiſting * the Kings Enemies againſt his Allies ; or cruiſing 
Vide Ven. in a Ship with Enemies, to the Intent to deſtroy the King's Subjects, is 
3's, 31 


2 Sei. 634, Clearly within this Branch; but there 1s no Neceſſity. expreſly to alledge, 


635. that ſuch Adherence Þ was againſt the King, for it . by * 
See ae ſpecial Manner of Adherence muſt be ſet forth : And it is ſaid, that the 
Trial in the . : f itbin the Statute, becauſe 
St. Te Vol.4. Succouring a Rebel fled into another Realmis not within er 75 
f 347,342 80 a Rebel is not properly an Enemy, and the Statute is ta * 1 151 bor 
i 5 85 I „Fes. 29. As to the Branch relating to an Overt Ack, . : yo wo af 
; Inf 12, 13: granted, that ſome Overt Act mult be alledged in > wg tags — 5a 
Sal. 635. High Treaſon, in compaſſing the Death of the King, 4 6 ＋ evyI 5 Mk 
or adhering to the King's Enemies ; but there bath An * . 41 
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Of High Treaſon. 


Seft. 33. 


to rebel, or any Way to hurt his Perſon, or diſturb his Government, as 


= | thoſe which charge him with a perſonal Vice, as Drunkenneſs, Oc. or a 


perſonal Defect, as Want of Wiſdom, or Steadineſs, Oc. ſhall not be fo 
far ſtrained, as to be madeOvert Ads of compaſſing his Death, 6.7 SY 

Set. 35. Indeed it has been holden, That to athrm that another has 
2 better Title than the King, is High Treaſon, becauſe it tends to draw 
People from their Allegiance, and to create a Mutiny, Ge. but perhaps 
this may be queſtioned, becauſe it cannot certainly appear from ſuch 
Words, whether the Speaker had a Deſign againſt the King's Perſon or 
no? However there can be no Doubt, but that ſuch Diſcourſes are highly 


4 | puniſhable, as great Miſdemeanors, and tending to raiſe Doubts, and di- 


ſturb the Government. | - 5 
Se. 36. Alſo the following Words have been adjudged High Trea- 

ſon, If King Henry the Eighth will not take back his Wife, he ſhall not 

be King, but ſhall die; — If the King will arreſt me for High Treaſon 

I will ſtab him; - If 1 knew that Perkin Marbeck was the Son of Ed- 

ward the Fourth, I would take his Part againſt Henry the Seventh, 

Sed. 37. But however the Laws may ſtand in relation to ſuch con- 
ditional Words, or to looſe * Words ſpoken without relation to any Act, 
yet it ſeems clear, that Words joined to an Act may explain it, and that 

Words of Perſuaſion to kill the King, or manifeſting an Agreement, or 
Conſultation, or Directions tu that Purpoſe, are ſufficient Overts of Com- 
paſſing his Death; and it hath been ſtrongly holden, that any 2 delibe- 
rate Words, which ſhew a direct Purpoſe againſt the King's Life, as theſe, 
If I meet the King 1 will kill him, being ſpoken maturely and adviſedly, 

are (ſufficient Overt Acts of compaſſing or imagining his Death. 

* Yet. 38. d And ſince the Compaſſing or Imagining of the King's Death 
is the Treaſon, and Words be the moſt natural Means of expreſſing the 
imagination of the Heart, why ſhould they not be good Evidences of it ? 
Beſides it has been often adjudged, That falſly to charge a Man with ſpeak- 
ing Treaſon is actionable, which could not be, if no Words could 
amount to Treaſon, as in the Arguments of thoſe Caſes it is clearly holden 

that they may, and not ſo much as made a Queſtion. 7 

Sect. 39. Beſides it is certain, That before the 25 Ed 3. Words might 


" 2 * 2 OD 


no Act but by Words. 


amount to Treaſon; and it is a general Rule, That in doubtful Caſes the 
Reaſon of the Common Law ought to govern the Conſtruction of a 
Statute. Alſo e there can be no Doubt but that he, who by Command or 
Perſuaſion induces another to commit a Treaſon, is himſelf a Traitor: 
(for without Queſtion by ſuch Means he would be acceſſary to a Felony ; 
andit is an uncontroverted Rule, That whatever will make a Man an Ac- 
cellary in Felony, will make him a Principal in Treaſon) and yet he does 
Seck. 40. As to Sir Edward Coke's Argument from 3 H. 7. 14. which 
makes the © Compaſling the King's Death, or that of any of his Council, Gr. 
by the King's Servants, Felony; from whence he infers, that in the Judg- 
ment of this Parliament, the Compaſſing the King's Death by bare Words 
3 could not be Treaſon before; it may be anſwered, That this Argument 
extends as well to the King's Servants Compaſling his Death by any other 

| AC 


T But the great Queſtion is, Whether Words only ſpoken can 45 5 ; 

|: amount to an Overt Act of compaſſing the King's Death? Which having . 

been queſtioned by ſome great Men, and denied by others, I dare not be 1 F. C. 13. 

"MF peremptory concerning it. 3 e 

x P 8” 34. However it ſeems agreed, That Words ſpoken only in Con- 
XX tempt and Diſgrace of the King, and not directly ſhewing any Purpoſe 
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Of High Treaſon: Book l 


A& whatever, as to their doing it by bare Words; for all are equally 


within the 3 H. 7. and yet none will contend, but that the former hath if 


always been Treaſon. 1 
Sect. 41. As to the Argument, that Compaſſing the King's Death by 

bare Words cannot amount to Treaſon, within 25 Ed. 3. becauſe many 

late temporary Acts of Parliament have made it Treaſon, which would be 


needleſs if it were ſo before; it may be anſwered, That the principal End 


of thoſe Statutes was to make it Treaſon to charge the King with Hereſy 


or Schiſm, or Uſurpation, or to affirm that it was lawful to take up Arms 


againſt him, which the Romaniſts were apt to be guilty of at the Begin- 
ning of the Reformation, and it may be queſtioned whether theſe be 
Overt Acts of High Treaſon within 25 E. 3. : 

— SZ. 42. Indeed it is recited in the Preamble of 1 Mar. Sefl. 1. Chap, 1. 
That the State of every King conſiſts more aſſuredly in the Love of the Subjeff 
towards their Prince, than in the Dread of Laws made with rigorous Pains; 
and that Laws made for the Preſervation of the Commonwealth without great 


| Penalties are more often obeyed and kept, than Laws made with extream Pu- 


miſhments. And in ſpecial ſuch Lame ſo made, wherely not the Ignorant but alſo 
the Learned, minding Honeſty, are often trapped, yea many Times for Words 
only, without other Fas or Deed done or perpetrated ; and thereupon the Queen 
calls to remembrance, that many, as well honourable Perſons, as others of good 


Reputation, had then of late, (for Words only, without other Opinion, Fa8, or 


Deed, ) ſuffered ſhameful Death, and expreſſes her Pleaſure, that the Severity of 
ſuch like extream dangerous and painful Laws ſhall be aboliſhed. And then fol- 


| lows the enacting Clauſe, That from thenceforth none AF or Offence, being 


by AF of Parliament or Statute made Treaſon, Petit Treaſon, or Miſpriſion of 


Treaſon, by Words, Writing, Cyphering, Deeds, or otherwiſe whatſoever, ſhall be 
talen, had, deemed, or adjudged to be High Treaſon, Petit Treaſon, or Miſpri- 


fron of Treaſon, but only ſuch as be declared and expreſſed to be Treaſon, Petit 


_ Treaſon, or Miſpriſion of Treaſon, by 25 Ed. 3. Nor that any Pains of Death, 


Penalty or Forfeiture, in any Ways enſue to any Offender for the doing any 
Treaſon, &c. other than ſuch as by the ſaid Statute of 25 Ed. 3. be ordained ; 


any Statute ſince the ſaid twenty-fifth Tear of Ed. 3. or other Declaration to the 
_ contrary in anywiſe notwithſtanding. 


Seck. 43. And it muſt be confeſſed, That this Statute prima Facie 
ſeems very much to favour the Opinion, That no Words whatſoever can 
of themſelves amount to Overt Acts of High Treaſon, inaſmuch as one 
of the principal Miſchiefs intended to be redreſſed by it ſeems to be, that 


Men had often ſuffered as Traitors for Words only ; yet the Force of this 


Objection will be very much leſſened, if we conſider, that the principal 


Purport of the ſaid Statute of 1 Mar. ſeems to be, to make the 25 E4. 3. 


according to the Intention of the Makers of it, the only Standard of Trea- 
ſon, and to aboliſh all ſubſequent Statutes, which had made any Offences 
Treaſon, which were not contained in the ſaid Statute of 25 Ed. 3. but no 
Way to extenuate the Crimes mentioned in 25 Ed. 3. or to take away 
the Force of any natural Expoſition thereof; for the firſt Part of the Pre- 
amble complains of ſuch Laws as not only inflicted Puniſhments over 


ſevere for the Crimes intended to be reſtrained by them, but were allo | F 


penned in ſuch a Manner, as to be often apt to entrap the wiſeſt by bare 
Words; but ſurely this can no Way be applicable to 25 Ed. 3. inaſmuch 
as no Puniſhments can be thought extream for the Crimes therein ſe- 
ſtrained, and there can be no Danger from that Statute of any Man's be: 
ing puniſhed for unwary or innocent Words, inaſmuch as there is no Co- 


lour to ſay,.that any Words, as ſuch, are puniſhed within that _— 
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; Opinion, Fact, or Deed, which is very applicable to tho 


I Chap. 17. Of High Treaſon. | mt 


but only the moſt wicked Imagination of the Heart, which may be ſome- 
times proved by the Evidence ot Words: And it farther appears from the 
next Part of the Preamble of the ſaid Statute of 1 Mar. that it has an Eye | 
only to ſuch Statutes as are above mentioned, inaſmuch as it complains 
of Perſons having ſuffered ſhameful Deaths for Words oy without other 
e many Statutes 

in the Time of H. 8. as 26 H. 8.13. and 35 H.8. 3. and ſome others, which 
made bare Words High Treaſon, many of which were ſo far from pur- 
porting a Deſign againſt the King's Lite, that they were ſcarce otherwiſe 
Criminal, than as they were prohibited by thoſe Statutes; but ſurely this 
can have no Relation to 25 Ed. 3. either in puniſhing a Man for ſuch Ima- 
ginations of the Heart as are moſt perverſly wicked, or in ſuftering thoſe 
imaginations to be proved upon him from his own Mouth. Alſo it is 
farther remarkable, That the enacting Clauſe reſtrains only ſuch Of- 
fences, as are made High Treaſon by, Statutes ſubſequent to 25 Ed 3. from 
being adjudged High Treaſon by Words, Writing, Cyphering, Cc. and 
ſeems to leave the Offences contained in the ſaid Statute to the ſame Con- 
ſtruction which they had before. VV 

Ser. 41. As to the Authority of Sir Edward Coke in his third Inſti- 3 
tutes it is of the leſs Weight, becauſe he is ſaid to have been ſome Time 
ot the contrary Opinion. VC 3 

Hel. 45. Neither does it appear to me, That my Lord Chief Juſtice 
Hale was at all of this Opinion; for though in the latter Edition of 
his Treatiſe of the Pleas of the Crown, it be ſaid, That compaſſing by bare 
Words is not an Overt Act, &c. yet in the firſt Edition publiſhed in the 1 
Year 1678 it is twice ſaid, That it hath been adjudged that Words are Old Elition, 
an Overt Act. 5 : == OB Jig Bs 

Sect. 46. The ſecond Kind of High Treaſon concerning the King's 
Office in the Adminiſtration of Juſtice is expreſſed in the Words follow- 
ing: If a Man ſlay the Chancellor, Treaſurer, or the King's Juſtices of the one 
Bench or the other, Juſtices in Eyre, or Juſtices of Aiſize, and all other Juſtices | 
aſſigned to hear and determine, being in their Places during their Offices. 


SeF. 47. It hath been holden, That this Part of the Statute ſhall not H. P. C. :7. 
be extended by Equity, to any other high Officers of State beſides theſe 3 Lt 18,38. 
expreſſly named, nor even to theſe when they are not in actual Execution 
of their Offices, nor to any Attempt to kill them, nor even to the actual 


* wounding of them, unleſs Death enſue. See the next Chapter, 


Seck. 48. The third Kind of High Treaſon, relating to the King's Seal, 3 taff. 15. 

is (aid to have been High Treaſon at the Common Law, and is expreſſed in “ P. C. 2,3. 

the following Words, And if a Man connterfeit the King's Great or Privy Seal. . 
Set. 49. It hath been holden, That theſe Words extend to the H.P.C.18. 


Aiders and Conſenters to ſuch Counterfeiting, as well as to the Actors. P. C. 3.8. 


Sei. 50. But not to an Intent or Compaſſing to do it, if it be not; Taft. «5. 
actually done, IE H. P. C. 18. 


Jett. 51. Nor to the fixing of the Great Seal to a Patent without a 3 Iaſt. 15. 
Warrant for ſo doing. e 

Seck. 52. Nor to the razing of the Name of one Manor out of a Pa- c. 39 f 225. 
tent, and putting in that of another, nor to any artificial removing of the 


true Writing, and adding Matter altogether new : Nor, by the better Opi- 9 


nion, to the taking off the Wax impreſſed with the Great Seal from a 12 Co. 15, 


true Patent, and fixing it to a Writing purporting a Grant from the King, '% u. 
Sect. 53. b Nor to the counterfeiting of the Sign-Manual, or Privy 1 8 


Signet, but this is made High Treaſon by Mar. 6. 33 
Seck. 54. The fourth Kind of High Treaſon concerning the Coin is 2 


expreſſed in theſe Words, 1f « Mar counterfeits the King's Money, and if a + H 4 45 
0 M Man 


— 


42 Of High Treaſon. Hook! 
H.P.C.8. Man brine falſe Money into this Realm, counterfeit to the Money of Engl; 
12 * as the —_ Fed Loſkborghs/or other like to the ſaid Money 7. 3 ; 
„ RoRe co owing the Money to be falſe, to merchandize or make Payment, in Deceit of on 
tt, ©” ſaid Lord the King and his Peoples 0 
In treating hereof I ſhall conſider, opt 

1. The Branch relating to the counterfeiting of the King's Money, 
2. That concerning the bringing of falſe Money into the Realm, G. 
In treating of the firſt Branch 1 ſhall ſhew, 


1. What Degree of counterfeiting Money will amount to High Treafon, 4H | 


Ro. Tec 2, What ſhall be (aid to be the King's Money within this AR. 
2797. Seck. 55. As to the Point of counterfeiting, it is ſaid, That thoſe, who 
H.P.C.2o. coin Money without the King's Authority, are guilty of High Treaſon 
33 within this Act, whether they utter it or not; and that thoſe, who have 
13. the King's Authority: to coin Money, are guilty of High Treaſon, if they 
3 H. 7.10. make it of baſer Alloy than they ought; and that thoſe alſo are guilty of 
z Inſt. 17, the ſame Crime, who receive and comfort one who is known by them to 
H. P. C. 127. be guilty thereof; but that Clippers, &c. are not within this Statute, 
8 Getz. 56. But it ſeems, That thoſe, who barely utter falſe Money 
395 Vel made within the Realm, knowing it to be falſe, are neither guilty of 
H. P. C. 19. High Treaſon, nor of a Miſpriſion thereof, but only of a high Miſpriſion: 
I Yet by 86 ꝙ Will. 3. 26. they are in ſome Caſes made guilty of Felon 
H. P. C. 128 : 9 y | Sunty Y, 
Bro, Treaſ. for which ſee the next Chapter. 8 JT 
19 See. 57. As to the ſecond Point, viz. What ſhall be ſaid to be the 
3 Iaſt. 57. King's Money? It ſeems, That ſuch only as is coined by the King's Autho- 
_ 17: Tity either in Gold or Silver within the Realm, and conſequently not 
Dale.ca.8g. braſs Farthings, &c. ſhall come under this Denomination, 
Sed. 58. But the Miſchiefs intended to be remedied by this Statute, 
having been found by Experience not to have been ſufficiently red reſſed 
by it, as thus reſtrained, the ſame have been farther provided for by ſub- 
ſequent Statutes, N 1 
Seck. 59. For by 1 M. Seſſ. 2. Ca. 6. Thoſe who forge any Foreign Coin of 


w 


Gold or Silver, which ſhall be currant by Conſent of the King, ſhall be guilty of 


High Treaſon. 4 FIR 
Sect. 60. And by 14 El. 3. Thoſe who forge Money not currant, &c. their 
Aiders and Abetters are guilty of Miſpriſion of Treaſon. */4; 
Sect. 61. By 5 El. 11. Whoever ſhall waſh, clip, round or file, And by 
18 El. 1. Whoever ſhall impair, diminiſh, falſify, ſcale or lighten, for Lucre 
or Gain, the proper Money of this Realm, or that of other Realms made cur- 
rant by Proclamation, ſhall be deemed as an Offender in treaſon, and forfeit all 
his Chattels abſolutely, and his Hereditaments for Life, but without Corruption 
of Blood or Loſs of Dower. | Jl 
Soest. 62. By 869 V. 3. 25. made perpetual by 7 Anne 25. Whoever 
ſhall knowingly make or mend, or begin to make or ment, buy, ſell, or have in 
his Poſſeſſion any Mould or Preſs for coining ; or convey ſuch Inſtruments out 
of the King's Mint, ar mark on the Edges any Coin currant, or counterfeit or co- 
lour or gild any Coin reſembling the currant Coin of this Kingdom, or any round 
Blanks of baſe Metal, &c. ſhall be guilty of High Treaſon, but without Corrip, 
tion of Blood or Loſs of Dower; And by 7 Ade 


raking, &. may be at any Time within fix Months, 

Ses. 63. And by Par. 5. Such Inſtruments may be ſeized by any Perſon, 
and brought before a Juſtice of Peace, in Order to be produced in Evidence at 
the Trial of ſuch Offenders, and after they ſhall be ſo produced, they Hall be defaced 
and deſtroyed: and all falſe Money, which ſhall be ſo produced, ſtall be cut in 


I | Heck. 


U 


Pieces. 


£ 25. The Proſecution for ſuch 
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g.. 64. By 6 & Will. 3. 17. Whoever ſhall apprehend aCoiner or Clipper, 
. W him 1s Comvifion ſhall receive of the Sheriff forty Pounds, &c. 
And, he who being guilty himſelf ſhall diſcover two or three more, ſhall have a Pardon. 

As to the ſecond Branch concerning the bringing falſe Money into the 
Realm the following Particulars are obſervable ef e 15 

Seck. 65. I. That the Money ſo brought muſt be counterfeited accord- 
ing to the Similitude of Engliſ Money: But by 1 & 2. Phil. & Mar. 11. It is Hy.C 21, 
made High Treaſon to bring into the Realm Money connterfeited according to tbe Q 
Similitude of foreign Coin currant here, to the Intent to merchandize therewith. 

Feck. 66. II. That it muſt be brought by one, who knows it to be falſe. 

Sec. 47. III. That it muſt be brought from a foreign Nation, and 
not from Ireland, or other Place ſubject to the Crown of England; for tho 
to ſome Purpoſes they be diſtin from the Realm of Ergland, and conſe- 
quently Money brought from thence may within the Letter of the Statute * 2 
be ſaid to be brought into the Realm; yet inaſmuch as the counterfeiting; innig. 
is puniſhable there by the Laws of our King as much as in Exgland, the H P C. 1. 
bringing Money from ſuch Places has been conſtrued to be no more with- " Trezf. 
in the Act than if they were actually in England. i. Dalby £1145: 
Set. 68. IV. That the bare uttering of ſuch Money here by one 

who brought it not over, is not within this Branch; but by Force of an; Iaſt. 13. 


ancient Statute, if falſe Money be found in the Hands of a ſuſpicious I.“ C21. 


Perſon, he may be arreſted till he have found his Warrant. : 
Sec. 69. That it is not neceſſary that ſuch falſe Money be actually 
paid away or merchandized withal, for the Words are to merchandize 
or make Payment, &c. which only import an Intention to do ſo, and 

are fully ſatisfied whether the Act intended be performed or not: But 
Quære, becauſe both Coke and Hale ſeem to hold otherwiſe ; however it is 3 5 
clear, that bringing over Money counterfeited according to the Similitude 1 
of foreign Coin is Treaſon within 10% 2 Phil. & Mar. 11. 95 
Seff. 70. Alſo in the ſaid Statute of 25 Ed. 2. there is this Clauſe, 
And becauſe that many other like Caſes of Treaſon may happen in Time to come, 
which a Man cannot think nor declare at this preſent Time, it is accorded, That _ 
if any other Caſe, ſuppoſed Treaſon, which is not above ſpecified, doth happen be- 
fore any Juſtices, the Juſtices ſhall tarry without any going to Judgment of the 
Treaſon, till the Cauſe be ſhewed and declared before the King and bis Parliament, 
whether it. ought to be judged Treaſon or other Felony: As 
Sed. 71. By Virtue of this Clauſe, many Offences which are not 
High Treaſon within this Statute, as the Murther of an Ambaſſador, Ge. 
were declared by the Parliament to be High Treaſon, but theſe and all; I» 8 
other ſuch like Declarations are made void by 1 Mar. 1. And it ſeems that 12 C. 16. 
the Parliament have no ſuch Power at this Day by Virtue of the ſaid Clauſe, 
inaſmuch as the ſaid Statute of 1 Mar. expreſly enaQs, That no Offence ſhall 
be deemed High Treaſon, but only ſuch as is declared and expreſſed to be ſo by 
25 Ed. 3. and takes no Notice of the ſaid Clauſe relating to the Parliament. 
And now we arecome to Offences, which have been made High Treaſon 
ſince the ſaid Statute of 1 Mar. and in treating of theſe, we ſhall conſider, 
1. Offences in upholding or favouring the Power of the Pope. 
2. Offences againſt the Proteſtant Succeſſion. 
3- Offence of liſting Men without the King's Licence. 
And firſt, Offences in upholding, or favouring the Power of the Pope, 
ſeem reducible to the following Heads: 
1. Extolling the Pope's Power. 
2. Putting in Ure Popiſn Bulls. 
3. Perverting others, or being perverted to Popery. 


4. Re- 


it. CE Of High Treaſon. Book I, 
4. Receiving Popiſh Orders or Education in Popiſh Seminaries, ang. 
not ſubmitting, &c. | 
5- Refuſing a ſecond Tender of the Oaths. | 
bY Seͤ—eck. 72. And firſt, The Offence of extolling the Pope's Power is made 
q High Treaſon by 5 El. 1. Par. 2 & 10. by which it is enacted, That if 
| 85 any Perſon within the Queen's Dominions ſhall by Writing, Cyphering, Preach. 
; ing or Teaching, Deed or AG, adviſedly and wittingly hold or ſtand with, ex. 
 tol or ſet forth, maintain or defend, the Juriſdiqt ion of the Biſhop of Rome, 
hereto, ore claimed in this Realm, or by any Speech, open Deed or A@, willingly 
or adviſedly attribute any ſuch Authority to the See of Rome, he ſhall be guilty 
of a Præmunire by the firſt Offence, of High Treaſon by the ſecond, but with. 
but Corruption of Blood or Loſs of Dower, F 
D,er 282. Sets. 73. It has been holden, That he, who knowing the Effect of a 
Book written beyond Sea, brings it over and ſecretly ſells it; and alſo, 
That he who by Report hearing the Contents thereof commends it; and 
alſo, That he, who knowing its Contents ſecretly conveys it to a Friend 
| with an Intent to pervert him, is in Danger of the Statute; and it has | 
| been reſolved, That he, who having read the Book does afterwards in 
diſcourſing of it, allow it to be good; and alſo, That whoever writes or 
prints ſuch a Book, and after publiſhes it, is clearly guilty : But it is ſaid, 
That he, who having heard of the Contents barely buys and reads the 
| Book, 1s not within the Statute. 1 - 7 
j Sev 46 Pl.gg, eff. 74. It has alſo been holden, That if one who is convicted ang 
| condemned for an Offence of this Nature, being afterwards demanded by | * 
the Judges, Whether he be ſtill of the ſame Opinion? anſwer, That he 
1s, he is guilty of High Treaſon, as having adviſedly maintained the 
Pope's Power a ſecond Time. OC, „ 
Ses. 75. The ſecond Offence of this Kind, vis. That of putting in 
Ure a Popiſh Bull, is made High Treaſon by 13 El. 2. Par. 2 & 3. By 
which it is enacted, That if any within the Queen's Dominions ſhall put in Ure, 
any Bull or Inſtrument of Abſolution or Reconciliation obtained from thee See of 
Rome; or ſhall take upon him by Colour thereof to abſolve or reconcile any Per- 
ſon; or to grant or promiſe any Abſolution or Reconciliation, or ſhall willingly 
receive any ſuch Abſolution or Reconciliation, or ſhall obtain from the See of 
Rome any Bull or Writing whatſoever, or publiſh, or any Ways put the ſame in 
re, he is guilty of High Treaſon. And by Par. 4. Acceſſaries after the Offence 
| incur a Præmunire. And by Par. 5, 6. Thoſe who within ſiæ Weeks diſcloſe 
not an Offer of ſuch Bulls, &c. to ſome Privy Counſellor, &c, are guilty of 4 
Miſpriſion of Treaſon. © e 
Seck. 76. The third Offence of this Kind, viz. That of petverting 
4 others, or being perverted to Popery, is made High Treaſon by 23 El. I. 
| Par 2 & 3 Fac. 1. 4. Par. 22, 23. by which it is enacted, That if any one 
= ſhall pretend to have Power, or ſhall put in Pratjice to withdraw a Subject rom 
i Ew his natural Obedience to the King, or to withdraw them for that Intent to the 1 
1 a Romiſh Religion, or to move to promiſe any Obedience to any foreign Power, 0r 
7 to do any Overt AG to that Intent, or to reconcile one to the See of Rome; an 
if any Perſon ſhall by any Means be willingly withdrawn, or promiſe Obedience, 
as atoreſaid, he is guilty of High Treaſon. 5 8 
See Cawley Seck. 77. But by 3 Fac. 1. 4. If any Perſon, who is reconciled to the See of 
1979. Rome beyond the Seas, return into the Realm and ſubmit himſelf, &c. and take 
the Oaths within ſix Days after his Return, he is excuſed. 7 ; 
SeF. 78. It ſeemeth that the bare pretending to ſuch a Power, without 
any fartherAct in endeavouring to perſwade Perſons from their Allegiance, 7 
5:vil.z. PI. Or the bare endeavouring ſo to perſwade them, without any Pretence 0 
ſuch a Power, is High Treaſonwitb in theſe Acts. Seck. 79. 
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688. 79. The fourth Offence of this Kind, vis. That of receiving 
Popiſh Orders or Education, Cc. is made High Treaſon, by 27 El. 2. 
Par. 3. by which it 18 enacted, That if any Eccleſtaſtiek born In the Queen 
Dominion l, and ordained or profeſſed by Popiſh Authority, ſhall remain in the 
Queens Duminions, or come from beyond Sea, and not ſubmit to ſome .Diſhop 
or Juſtice of Peace. within three Days, and take the Oaths, &e. he ſrall be 
guilty of Higb Treaſon. FO JC 1 ST 
Set. 8o. And by Par. 5. If any Subje@, not being an Eeclefraſtick, ſhall : 
not return from a Popiſh Seminary within fix Months after a Proclamation to 
7 pe. in London, and ſubmit, &c. within two Days, Je ſhall be 5575 5 
of High Treaſon, whenever be ſhall otherwiſe return. „ 
= Feck. 81. And by Par. 13. If any Subject ſhall know that any fſach Priejs 
XZ js within the Realm. and not diſcover him to ſome Juſtice of Peace, &c with- 
As, twelve Days, he ſhall be fined and impriſoned at the Oren AV; and if 


4 = any Juſtice of Peace, &C. te who ſuch Matter ſhall be, diſcovered, ſhall not 
1 = grove information to ſome of the Frivy (oancil, &c. within twenty. eight Days, 
= bie ſhall forfeit two hundred Marks. ; 8 
199 In the Conſtruction of this Statute it hath been reſolved, 
— ect. 82. I. That in an Inditment grounded on this Statute againſt popn 94 
' | # 1 Prieſt remaining. here beyond the Time limited by the Statute, it muſt 
be alledged, That he was born in the Realm, Gc. and alſo that he was 
3 ordained, &c. by Authority challenged or pretended from the See of 

Nome; but that there is no need to ſhew in what Place in particular he 
4 * was born, or whether he were ordained within the Realm, or beyond 
| Sen. : EE 5 3 | 
, Seck. 83. II. That one in Popiſh Orders, being in a Ship in Order to go 

to 1. land, and driven by a Storm into Exgland, and immediately appre- 

q hended, is not guilty of High [reaſon within this Act; for his Delign of | 
J going to Ireland was prevented, & nil efficit conatus, niſi ſequatur efſeFws, and Raym 377. _ 
J he was forced into England by the Act of God, and againſt his Will; nei: | 
4 ther can he be (aid to remain here within the Intent of the Statute, be- 
4 * cauſe he was compelled to it by Reaſon of the Proſecution. 
4 SGedk. 84. The fifth Offence of this Nature, viz That of refuſing a fe. | 
1 cond Tender of the Oaths, is made High Treaſon by 5 El. i. Par. 11, | : 
A 12 & 20. by which it is enacted, That if any Perſon, who ſhall have a Charge, 


ure, or Office in the Church, or an Office or Miniſtry in an Eccleſiaſtical Court, 
z | 7 if any Perſon who ſhall will/ully refuſe to obſerve the Rites of the Church of 
| '# England, after having been admoniſhed by the Ordinary, &&. or that ſhall ſay 
£1 SS hear private Maſs, & c. ſhall refuſe a ſecond Tender of the Oaths, he ſhall 
2 be guiliy 4 High Treaſon, but without Corruption of Blood. Vid. infra Ch. 19. 
- Set. 85. Secondly, Offences againſt the Proteſtant Succeſſion made 
* High Treaſon are twofold : b . 
II. Denying the Power of the Parliament to limit the Succeſſion of the 
„ | 3 Crown, which is made High Treaſon, by 4 Anne 8. Par. 1, 2. and 
1 3 6 Anne 7: Par 1, 2, whereby it is enafted, That whoever ſhall malicionſly, 
A 4 adviſedly and dirediy by Writing or Print ing declare, maintain and affirm, That 
| 3 the pretended Prince of Wales, or any other, bath any Right or Title to the 
if | 3 Crown, otherwiſe than 1 to 1 W.& M ch, 2. or 12 . 3. ch. 2. or that 
E the Kings of this Realm, by the Authority of Parliament, are not able to make 
® Laws to limit and bind the Crown and the Deſcent and Government thereof, 
1 7257 be guilty of High Treaſon, and that thoſe that maliciouſly and directly affirms 
e. — od — by Preaching, Teaching or adviſed ſpeaking, ſhall be evilty of 4 Præ- 
of Fi ; 
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3 Inſt. 92, 93. 


Supra Ch 17. 


| knowingly to buy or fell, or offer to Sale blanched Copper alone, or mixt with 


whieh is made High Treaſon by 1 Anne 17. 


all his Engliſh Regiments, &. But this Act is to continue but for three 


| Elonies more immediately againſt the King are of five Kinds: 


| Of Felonies againſt the King. Book L 
2. Endeavouring maliciouſly, adviſedly and directly to hinder any 
Perſon, who ſhall be next in Sueceſſion, according to 1 N. M. and 12 W.z, 


St. 86. 3. The Offence of liſting Men without the King's Licence 
1s made High Treaſon --4 12 Anne 11. by which it is enacted, That ever 
Subject ſhall be guilty of High Treaſon, who ſhall in the Kingdom of Great Bri. 
tain or Ireland lift or enter himſelf in the Service of any foreign Prince or 
Perſon as a Soldier, or procure another to be ſo liſted, or to go bejond Ses 
with ſuch Intent without the King's Licence, or in the French K ing's Service 
even with our King's Licence, until the ſaid French King ſhall have disbanded 


0 as _— _— ammns _ © —y * 1 
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Of Felonies more immediately againſt the King. 
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1. Offences relating to the Coin or Bullion. 

2. Offences againſt the King's Council. | . 
3. The Offence of paſſing beyond Sea to ſerve a foreign Prince. 
4. Imbezilling the King's Armouunr.l· | 

5. The Offence of relieving a Popiſh Prieſt. 
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Felonies relating to the Coin or Bullion are of three kinds: 


1. The Offence of debaſing it. c IS I 1 
2. The Offence. of unlawfully diminiſhing it. „ 
3. The Offence of endeavouring by extraordinary Means to in- 


8 creaſe it. | 

Seck, 1. And firft, The Offence of debaſing the Coin or Bullion was 
provided againft by many ancient Statutes, which ſeem to be obſolete at 
this Day; for the Importation of ill Money was made Felony by 17 Ed. 3. 
N. 15. (which was never printed.) and fo was the Payments of Blanks, 
C which were made of a baſe Alloy, by 2 H. 6. 9. and the coining or 
bringing in Gally Half-pence, Suskins or Doskins, by 3 H. 5. 1. How- | * 
ever it is made High Treaſon to bring in falſe Money, &c. by 25 Ed. 3. 
and 1 & 2 Ph. & Mar. 11. And by 8 & 9 Will. 3. 25. Par. 6. It ir made | 
Felony to blanch Copper for Sale, or to mix blanched Copper with Silver, or | 
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Silver, or knowingly and faudulently to buy, &c. any Mixture which ſhall le 
heavier than Silver, and look, and touch, and wear like Standard Gold, but ſñle 
manifeſily worſe, or to receive or pay any Counterfeit milled Money, &c. at « | * 
lower Rate than the ſame by its Denomination doth import, or was coined of | 
counterfeited for. | . | 
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$48. 2. Secondly, The Offence of diminiſhing, che Coin or Bullion 


of the Kingdom has been always. thought to be of very ill Conſequence, *' 
| as tending to impoveriſh the Nation, and to embarraſs Trade and with 
an Eye to thoſe Inconveniencies it was made Felony: by 17 EA. 3. N. 15. 


( which was never printed) to tranſport Silver, except. Plate carried over 


dy Great Men to ſerve their Houſes; alſo the Tranſportation thereof 
E was prohibited by many other Statutes, as 27 Ed. 3. 14. 3 Rich. 2. 2. 


47 


; 
P'pb, 149. 


vb. 27. 


3 Inſt. 92,93. 


2H 4,16. 2 H. 6. 6. and 3 H. g. 1. But this general Reſtraint being found 


dy Experience to be inconvenient to Trade; which by exporting Money 
to one Market may bring back ſuch. Goods, as will more than make 
up the Lofs, from another, it was enacted by 15 Ca. 2. 7. Par, 12. That 


any Perſon might export any foreign Coin or Bullion without Duty, firſt 
making an Entry thereof in the C uſtom. Houſe. | Pn wy 1 | 

Heck. 3. But this Licence having been often abuſed by the Tranſpor- 
tation of ſuch Silver, which having been eoined into Exgliſo Money or 
wrought into Plate, was afterwards melted down into the Form of foreign: 
Coin or Bullion, it was, in Order to, prevent this Miſchiet, enacted by 
6 & 7 Mill. 3. 17. Par. 3. That wone ſhall caſt or makg lagots or Bars of 
Silver in Imitation of Spaniſh, under Pain of five hundred Paundt. And it is 
farther enacted by the ſaid Statute, Par. 5. That no Perſam ſhall traxſpare.. 


* 


or cauſe to be tranſported, any molten Silver, but only ſuch hy rs be marked 


or ſtamped at Goldſmith's- Hall &c. nor even that without a Cartificate under 
the Hands of one of the Wardens of the Goldſmiths Company, that Oath bath 
been made by the Owner or Owners thereof, and lila wiſe by one credible Mit- 
neſs, that the ſame is lawful Silver, and that no Part thereof was ( before the 


ſame was molten) the currant Coin of this Realm, nor Clippings thereof, nor 


Plate wrought within this Kingdom, &c. : - : 
Set. 4 Alſo it is farther enaQted, Par. 6, That any Officer of the Cuſtam- 


Houſe may ſeize any molten Silver, which ſpall. be put on Board any.Veſſel, with. 


I out having ſuch Mark or Stamp, and alſo ſuch Certificate, as is above mentioned. 


Sebi. 5. And it is farther enacted, Par. 7. That if any Broker, not being 

a trading Goldſmith, or Refiner of *il er, ſhall buy or ſell any Bullion or molten 
Silver, he ſhall ſuffer Impriſoument for fix Months without Bail, 58 
Sec. 6. Allo it is farther enacted, Par. 13, 14. That if a Doubt ſhall 
ariſe upon Bullion ſhipped to be exported, whether the ſame be Engliſh or Foreign, 
the Proof ſhall lie upon the Owner, & c. And that if any Perſon ſhall enter or 


3 | ſhip any Bullion, by the ſaid AF allowed to be exported, other than in the Name 


of the true Owner, Proprietor or Importer, the Exporter ſball forfeit. the ſame, 


or the full Value thereof. 


Seck. 7. Thirdly, The Endeavours of ſome Perſons in making Uſe.of. : 
extraordinary Methods for the producing of Gold and Silver, were tound 


by Experience to be ſo prejudicial to the Publick, both from the laviſh 

aſte of many valuable Materials, and alſo from the Ruin of many Fa- 
milies, which had been oceaſioned by ſuch Uſeleſs Expences, that it was 
thought neceſſary to put a Check to ſuch Practices by ſome ſevere Law, 
and for that Purpoſe it was made Felony, by 5 H. 4. 4 to multiply Gold 
or Silver, or to uſe the Art of Craft or Multiplication. And it was holden, 
That the practiſing to find out the Philoſophers Stone, by which it is, 
imagined that all Metals may be made Gold, was Felony within this 
Statute: But this Reſtraint having been found to have no other Effect, 
upon the unaccountable Vanity of thoſe, who fancied ſuch Attempts to 
be practicable, but only to ſend them beyond Sea, to try their Experi- 
ments with Impunity in other Countries, the Statute. of 5 H. 4. was at 
laſt wholly repealed by 1 Mill. & Mar. 30. 85 25 7 
. — 5 5 Seck. 8. 


0 


Dyer 88. 
Pl. 105. 


bis Office, he ſhall ſaffer as 4 Felon without Clergy. 


3 Inſt. 80. 
Dalt. ch. 107. 
Cawley 182. 


or Perſon of higher Degree, or any Perſon who hath born any Office or Charge 
in Camp or Army, ſhall go out of the Realmi to ſerve ſuch foreign Prince, ace. 
without being bound with two Sureties in a Bond, conditioned that he ſhall ut 
be reconciled to the See of Rome, nor enter into any Conſpiracy againſt the King, 


See the next 
chapter. 


Obedience is taken away, and the new Oaths of Allegiance and Supre- 


Of Præmuni re. Book . 


Seck. 8. As to the ſecond Kind of Felonies more immediately againſi 
the King, viz. thoſe which are againſt his Council, it is enacted by 
3 H. 7. 14. That if any ſworn Servant in the Chequer- Roll of the King 
Houſhold, under the State of a Lord, male any Confederacy, Compal ſing, Con- 
ſpiracy or Imagination with any Perſon to 5 or murther the King, or any 


Lord of this Realm, or any other Perſon ſwor to the King's Council, be ſhall 1 
be guilty of Felonʒ 7 2 


Se. 9. And it is farther enaQted by 9 Anne, That if any Perſon l 
attempt to kill, aſſault, ſtrike or wound any Privy Counſellor in Execution of 


Ses. 10. As to the third Offence of this Kind ( viz.) That of paſ- 


ſing beyond Sea to ſetve a foreign Prince, it is enacted by 3 Fac. 1. 4. * | 


Par. 18, 19, 20, 21. That every Subject, who ſhall go out of the Realm ty 
ſerve any foreign Prince or State, or ſhall paſs over the Seas, and there vo- 
luntarily ſerve any ſuch foreign Prince or State, not having before his going 
talen the Oath of Obedience, ſhall ſuffer as 4 Felon; and that if any Gentleman, 


he ſhall be a Felon. „ 3 5 | | 
Seck. 11. Note, That by 1 Will. & Mar. Seſf. 1. Chap. 8. this Oath of 


macy enjoined in the Room thereof. „ 0 
Hef. 12. As to the fourth Offence of this Kind, vz. That of imbe- 
zilling the King's Armour, it is enacted by 31 El. 4. 1 hat if a»y Perſon, 
heving the Charge or Cuſtody of the King's Armour, Ordnance, or Munition, 
&c. or of any Vitjuals provided for the vitinalling of any Soldiers or Ma- 


riners, &c. ſhall for Lucre and Gain, or wittingly, adviſedly, and of Purpoſe 


to binder or impeach the King's Service, imbezil, purloin, or convey away any 


of the ſame Armour, &c. to the Value of twenty Shillings, he ſhall be Judged 


guilty of Felony. _ 


3 Inſt.98, 79. 
Cawley go, 
91. 5 


| ing ber to be ſuch a Jeſuit, 8c. ſhall for juch Offence be adjudged « f, 


Set. 13. But ſuch Offender muſt be proſecuted within the Year next af- 
ter the Offence done; neither ſhall he forfeit his Hereditaments any longer than 
during his Life; nor ſhall his Blood be corrupted, or his Wife loſe her Dower. 

| Se&#. 14 As to the fifth Offence of this Kind, viz. That of relieving 
a Popifh Prieſt, it is enacted by 27 El. 2. Par. 4. That whoever ſhall 


wittingly and willingly receive, relieve, comfort, aid or maintain any Jeſuit, 4 


Seminary, or other Popiſh Prieſt, &c. being at Liberty or out of Hold, know- 
without Benefit of Clergy. 
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0 / Pramunire. 
\Efences more immediately againſt the King, not capital, come gene- 


rally under the Titles of Præmunire, Miſprifion, and Contempts- 
In treating of Præmunire 1 hall conſider, us a 


, 


2. How they are puniſhed. 


1. What Offences come under this Notion. 


„ 
* 


nd 
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And firſt, Offences coming under the Notion of Premunire, ſeem to 


be reducible to the following general Heads; 


1. Offences againſt the Prerogative of the Crown. 


2. Offences againſt the Authority of the King and Parliametit. ED 
Thoſe of the firſt Kind ſeem to come under the following Particulars 


1. Making Uſe of Papal Bulls. 


2 Derogating from the Kings Common Law Courts. 


3. Appealing to Rome from any of the King's Courts... 

4. Exerciſing the Juriſdic ion of a Suffragan without the Appointment 
of the Biſhop of the Dioceſe. 350 

5. Refuſing to elect or conſecrate the Perſon nominated by the King to 
a Biſhoprick. 5 5 

6. Maintaining the Popes Power. 

7. Bringing in Agnus Dei. . 8 

8. Contributing to the Maintenance of a Popiſh Seminary. 

9. Refuſing the Oaths. N 


Seck. 1. But inaſmuch as theſe Offences depend chiefly upon Statutes 


made for the Preſervation of the Sovereignty of the Crowfi from the In- 
croachments of the See of Rome, I ſhall, in order to ſhew the Reaſonable- 
neſs of theſe Laws, take a ſhort View of thoſe Uſurpations, which made 


them neceſſary. OO Dovis8B.con, 
S#. 2. lt is the general Opinion, That Chriſtianity was firſt planted 1 
in this Iſland by ſome of the Eaſtern Church, which is very probable, rum 27. 
from the ancient Britains obſerving Eaſter always on the fourteenth Day. 
of the Month, according to the Cuſtom of the Eaſt. . 5 _ : 


Seck. 3- But the Saxons being converted about the Year 600. by Per- 21, 22, 24, 


2X ſons ſent from Rowe, and wholly devoted to the Intereſt thereof, it can- 25-57, 59+ 


not be expected that ſuch an Opportunity of enlarging the Juriſdiction of fngage 458. 
that See (ſhould wholly be Ned 90 . * : J ENS 8 
Seft. 4. * And yet Parſons, in his Attempt to anſwer Sir Edward 110% b. 82. 
Coke's fifth Report concerning the King's Eccleſiaſtical Authority, is e oe 
icarce able to produce any Inſtances of the Papal Power in this Kingdom Selden's J. 
before the Norman Conqueſt. Indeed he tells us, That four or five Per- on 
ſons were made Biſhops by the Pope at the ficſt Converſion, but offers not MATES 
any Example thereof between tlie Year 669, and the Conqueſt; and it is t Parſons ch. 


certain, That all Biſhopriks were then conferred by the King's Delivery of 7 nns 


| A | 1, 32, 50, 
2 Ring and a Paſtoral Staff, tr, 52, 53, 


Stekl. 5. Neither is he able to produce any Inſtance, that looks like of Bar 


an Appeal to Rome before the Conqueſt, except in the Caſe of two Bi- fran Page 242 
ſhops, and he is forced to own, That even one of the Biſhops was de- 258. 


poſed by two Kings, and could get no Relief againſt either of them, not- sud 3h oh 


S withſtanding the Pope's utmoſt Application in his Favour. rum59,67,68, 


Set}. 6. Nor can he ſhew more than four or five Inſtances of ExemP- parſons ch. 6. 


tions from ordinary Juriſdiction, granted or confirmed by Popes to Re- from Par. 37. 
ligious Houſes in thofe Days, which plainly ſhews that his Concurrence g, 
"ls not thought neceſſary ; and it appears, That our ancient Kings, of 5 bw. Gor 
cir gon Authority, exempted ſome Abbeys fromEpiſcopal Juriſdiction; : 
2 it hath always been a received Rule, even in the Times of Popery, L049 2 
at the Chancellor ſhall viſit a Church of the King's Foundation, not- 27 Ed.3. 85.4, 


withſtanding it be not ſpecially exempted. E296 
| | O | Seck. 5 230,11. 3 


50 5 
Davis 39. Sekt. 7. But the Pope, having favoured and ſupported IVilliam the gg 3 
in his Invaſion of the Kingdom, took that Opportunity of enlarging hs 
Incroachments, and in this King's Reign began to ſend his Legates hi. 
:Rol.Re.103, ther; and prevailed at firſt with Henry the firſt, and afterwards with 
Palm.25,26. King Johr, to give up the Donation of Biſhopricks; and in the Time of 
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Davis 90, 93. 


SeldensJ® King Stephen, gained the Prerogative of Appeals; and, in the Time 0 
ro — Hens the en exempted all Clerks from: the Secular Power. by —- 7 
Sect. 8. Indeed this King did at firſt ſtrenuouſly withſtand theſe In. 8; 
| Selden's Epi. Novations, and aboliſhed moſt of them by the Conſtitutions of Clarends : x 
nomis, ep B. But upon the Death of Becket, who, for having violently oppoſed the OH 
ö King, was ſlain by ſome of his Servants, the Pope got ſuch an Adyan. et 
| tage over the King, that he was never after able effectually to execute 
thoſe Laws. | | | 4 3 4 


Seck. 9. And not long after this, by a general Excommunication of f. 
the King and People, for ſeveral Years, becauſe they would not ſuffer aa 
Archbiſhop to be impoſed upon them, King John was reduced to ſuch © 
Straits, that he was obliged to ſurrender his Kingdoms to the Pope, and 5 
to receive them again, to hold of him for the Rent of a Thouſand Marks, 

Seck. 10. And in the following Reign of Henry the third, partly from 22 ti 

2 Taft. 584, the Profits of our beſt Church Benefices, which were pony given to 0 

__ ſtalians, and others reſiding at the Court of Rome, and partly from the 5. 

Dav. gz. Taxes impoſed by the Pope, there went yearly out of the Kingdom Se- 4 
venty thouſand Pounds Sterling. 2 
Eck. 11. The Nation being under this Neceſſity was obliged to pro. 4 
vide for the Prerogative of the Prince and the Liberties of the People, 5 

2Inſt. 58. by many ſtrict Laws. And in the Reign of Edward the firſt, Religious WM j 

| Houſes were prohibited, under high Penalties, to ſend any Thing to their * L 
Superiors beyond Seas; and it was declared by Parliament, That the MF i 
Pope's taking upon him to diſpoſe of Exgliſb Benefices to Aliens was an 
Incroachment not to be endured; and ſoon after, theſe Grievances pro- 6 

| duced thoſe more ſevere Laws againſt the above mentioned Offences of o 
this Nature, the Particulars whereof are before ſet forth. LO 91 
Seck. 12. And firſt the Offence of making uſe of Papal Bulls is made MF *t 

2 a Premunire by many ancient as well as later Statutes; for it is enacted 

See Regifer by 25 Ed. 3. called the Statute of Proviſors, That whoever ſhall by a Papa e 

54. 2. Proviſion diſturb any Patron to preſent to a Benefice, &c. ſhall be fined and in- | 

3 laſt. 127. priſoned till he make full Remunciation, &c. And it is farther enacted by | 

| 25 Ed. 3. Stat. 5. Chap. 22. That if any one purchaſe a Proviſion of an Abbey | 
or Priory, be ſhall be out of the King's Protection. And by 38 Ed. 3. 6 
12 R. 2.15. & 13 R. 2. Stat. 2. Chap. 2. That whoever ſhall accept 4 Br- | 
 mefice contrary to 25 Ed. 3. ſhall be baniſhed. And by 13 R. 2. Stat. 2. 
Chap. 3. That whoever ſhall bring a Semence of Excommunication againſt any 
Perſon for executing the * Statute of 25 Ed. 3. ſhall ſuffer Pain of Life and 
Member. And by 16 R. 2. 5. That whoever ſhall purchaſe or purſue, or cauſe | 
to be purchaſed or purſued, in the Court of Rome or elſewhere, any Tranſlation!, 
Proceſſes, Sentences of Excommunication, Bulls, Inſtruments or other Thing! 
contrary to the Tenor of that Statute, which touch the King, againſt him, bis 
Crown, his Regality or his Realm, or bring them within this Realm, or receive 
them, &C. ſhall be out of the King's Protedlion, and their Lands and Tentments, | 7 

| Goods and Chattel: forfeited to the King; and they ſhall be attacked by then |} 
Bodies, &c. And by 2 H. 4. 3. That whoever ſhall 2 2 Rome #4 
Proviſion. of Exemption from ordinary Obedience; and by 2 H. 4. 4. Th4 
whoever ſhall put in Execution Bulls purchaſed by thoſe of the Order of Ci: 
ſteaux to be diſcharged of Tither, ſhall incur the 2 Penalty. Alſo One 

2 | 0 


: b | be ſhall be warned to appear, &c. in proper Perſon, at 4 Day containing the 1 inf. 454 
7 ſpec of mo Mont hs; at which if he appear not, he and his Proftors, &c. ſhall Bro. Przmu- 


Fee Of dae 51 
e chis Natore are farther reſtrained by 6 H. 4. 1. 7. H. 4. 8. 9 H. 4. 8, 

3 H. 5. 4. By which the Statutes above mentioned are enforced and explained, 

Wa nd it is farther enacted by 23 H 8. 21. Seck. 22. That whoever ſhall ſue 

or, or execute any Licence, Diſpenſation, or Faculty from the See of Rome ; 

und by 28 H. 8. 16. (by which all Bulls, Briefs, &. heretofore ob- 

Nained from Rome, are made void) That whoever ſhall uſe, alledge, or plead 

Ve ſame in any Court, unleſs they were confirtted by that Statute, or 4 fterwards 

s the King, ſhall incur the like Penalty. Yet it hath been holden, That 
che alledging of an ancient Bull in order to induce another principal = Lev. a5:. 
"ZE Matter, whereon to ground a Title without claiming any Thing from 

the Bull it (elf, is not within this Statute. | 5 

* Se. 13. By 13 El. 2. thoſe who purchaſe any Bull, &. from Rome, vide ſupcs 
© re guilty of High Treaſon. But thoſe ancient Statutes ſtill continue in 90. 17 
force; and it is in the Election of the Crown to proceed either upon 


; chem, or 13 El. Alſo by the (aid Statute of 13 El. The Aiders, Comfort- 
ere, and Maintainers of ſuch Offenders after the Offence, to the Intent to up- 
bold the ſaid uſurped Power, incur a Premunire, 


Seft. 14. The ſecond Offence of this Nature, viz. That of deroga- Rol. Abr. 


$ ting from the King's Common Law Courts, is ſaid to have been a High 176 0.3.77. 


Offence at Common Law, and is made a Præmunire by many ancient: 
| Statutes; for by 27 Ed. 8. 1. & 38 Ed. 3. of Proviſors, If any Sulject draw 


any ont of the Realm in Plea, whereof the Cognizance pertains to the King's 
Court, or of ws whereof Judgments be given in the King's Court, or ſue in Raſtal's Ener, 
any other Court 


to defeat or impeach the Judgments given in the King's Court, 28 2 n 
2.\, 4909.09-9+. 


put out of the King's Protection, his Lands and Chattels forfeited, his Body nire 3. 
impriſoned and ranſomed at the King's Will, &c. 55 oy 
= Se#. 15. And by 16 Rich. 2. 5. Both thoſe who ſhall purſue or cauſe to 

be purſued in the Court of Rome or elſewhere, any Proceſſes or 1 „ Sheng | 


| | 3 or other Things whatſoever which touch the King, againſt him, his Crown, and 
7 Regality or his Realm, and alſo thoſe who ſhall bring, receive, noti'y or execute 


7 


tjbem, and their Abettors, &c ſhall be put out of the King's Protettion, &c. 
Seck. 16, In the Conſtruction of theſe Statutes it was holden, That : Buiſt 95. 
certain Commiſſioners of Sewers for ſummoning one before them who 1 
had got a judgment at Law, and impriſoning him till he would releaſe J“ 336. 
it, were guilty of a Præmunire. Pan * By nl; 109; 
Selk. 17. Alſo there have been formerly many ſtrong Opinions, That 124. 
suits in Equity to relieve againſt a Judgment at Law are within theſe (H! 
Statutes ;; eſpecially if the End thereof be to controvert the very Point : Chun. Caſcs 
determined at Law, or to ſeek Relief after Judgment in a Caſe wherein 97, _ 
the Law may relieve, as againſt Exceſſiveneſs of Damages, &c. But it 70 * 
ſeems to be generally agreed at this Day, That no ſuch Suit is within Lev. 247, 
the Intention of the (aid Statutes. 5 | 7 e 


„eck 18. It hath been ſaid, That * Suits in the Admiralty or Eccleſi- . 


aſtical Courts within the Realm are within 16 R. 2. 5. (by Force of thoſe 7% b. bt 


Words, or elſewhere) if they concern Matters, the Cognizance whereof | Mod 34, 
belongs to the Common Law; as where a Biſhop deprives an Incumbent 3 Keb. 24. 


of a Donative, or excommunicates a Man for hunting in tis Parks, Ge. 
or where Commiſũoners of Sewers impriſon a Man for not releaſing a 
Judgment at Law. 5 e 


Seck. 19. But it ſeemeth, That a Suit in thoſe Courts for a Matter 2 
which appears not by the Libel it ſelf, but only by the Defendant's Plea, Bro. ren 


o. Ptæmun. 
or 5. 12416, J. 


| 1 H. 3 
12 Co. 37. 2 Kol. A. 177.Pl.2. Mod. 838, 15 Co. 37. Cro. Jae. tha, * * 


1 2 Bnſ. 299, 
i Ro.Re.190, 


. 1 
8 1 
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* 
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US 
or other Matter ſubſequent, to be of temporal Cognizance, (as where , 
Plaintiff libels for Tithes, and the Defendant pleads that they were (6. 
vered from the nine Parts, by which they became a . Hack is not 
within the Statute, becauſe it appears not that either the Plaintiff or the ff 
Judge knew that they were ſevered. 3 A 
. Seck. 20. The third Offence of this Nature, (viz.) That of appealing | 
to Xome from any of the King's Courts, is made a Præmunire by 24 H. 8, 11, p. 
and 25 H. 8. 19. by which it is enacted, That all ſuch Appeals, as formerly wer, 
ade to Rome, ſhall from henceforth be made to the High Court of Chancery, 
Seck. 21. The fourth Offence of this Nature, (vz.) That of exerciſing 
the juriſdiction of a Suffragan, without the Appointment: of the Biſhoy 
of the Dioceſe, is made a Premunire by 26 H. 8. 14. which ſets forth t 
large for what Towns ſuch Suffragans may be nominated by the King, 
and alſo how they may be nominated, conſecrated and commiſſioned, 8 
Sed. 22, The fifth Offence of this Nature, (viz.) That of refuſing to 
. Elect or conſecrate the Perſon nominated by the King to a Biſhoprick, is | 
made a Præmunire by 25 H. 8. 28. by which it is enacted, That / any Dean 


Of Pramunire. Book 


E. 


Hang e 


and Chapter refuſe to ele} the Perſon named in the King's Letter for a Biſhoj- | 8 © 
rich, and to certify ſuch Eledl ion to the King within twenty Days after the Li- © 


tence ſhall come to their Hands, or if any Archbiſhop or Biſhop after ſuch Eke. ll 
tion (or Nomination by the King in Default thereof certified unto them by the "i 


King) ſhall reſuſe within twenty Days to confirm and conſecrate the Perſon ſo d 

ſæniſied to them, they incur a Præmunire. 5 on . 

Se Chap'179, Secf. 23. The ſixth Offence of this Nature, (»iz.) That of maintaining 8 * 
8 the Pope's Power, is made a Præmunire upon the firſt Conviction, and I © 


and High Treaſon upon the ſecond. = = 
Seck. 24. The ſeventh Offence of this Nature, (viz.) That of bringing 8 ? 
in Agnus Dei, is made a Præmunire by 13 EL 2. Par. 7, 8. by which itis ſ 
_ enacted, That if any one ſhall bring into the Realm, &c. any Agnus Dei, Crofts, 


C. wiey 52, Pickures, Beads, or ſuch like ſuperſtitious Things pretended to be hallowed by th 


Ny Biſhop of Rome, &c. and ſhall deliver or offer the ſame to any Subjed to be worn 4 1 | 
or uſed in any wi ſe; or if any one ſhall receive the ſame to ſuch Intent, and not clear 7 
| Cawley 54, Prmnſelf by diſcovering the Offender, &c. he ſhall incur a Premunire. \ 


| Sect. 25. And ſo ſhall a Juſtice of Peace in the ſame County, who havin 
any Offence in that Act declared unto him, ſhall not declare it to a Privy Coun --- 
ſellor, within ſixteen Days. i 70 =_—_ 
Sec. 26. The eighth Offence of this Nature, (viz.) That of contri RH 

| buting to the Maintenance of a Popiſh Seminary, is made a Premunre 3 


Re ©, 
— 


by 27 El. 2. Par. 6. 5 3 = | 
Se. 27. The ninth Offence of this Nature, (viz.) That of refuſing 
the Oaths, is made a Præmunire by ſeveral Statutes, for by 1 El. 1. Par. 19. it | 


is enacted, Thet all Eccleſiaſtical Perſons, and all Eccleſiaſtical and Tempordl | 6 | 
Officers, and all by! ws having the King's Fees or Wages; and by Par. 26, Thit | 

all Perſons taking Orders, or any Degree in any Univerſity within the Realm, | 
ball take the Oath of Supremacy under Pain of loſing their Benefices and Offices. 
And it is farther enacted by 5 El. 1. Par. 5. That all the Perſons above men. 
tioned, who are required by the ſaid Statute of 1 El. 1. to take the ſaid Oath, ⁵ 
and all School-maſters publick and pri vate, Barrifters, Benchers, Readers, Ar- 

cients in any Houſe of Court, &c. Attorneys, Sheriffs, and Officers belonging is 
the Common or any other Law, or to the Crown, or to any Court whatſoever, bull i 
tale the ſaid Oath in open Court, before they ſhall be admitted to any ſuchVort- | 
tion or Office, &c. And if they belong not to any Court, That then they ſta! 
take the ſame before ſuch Perſon as ſhall admit them to ſuch Vocation, &c. 0 
before Commiſſioners appointed under the Great Seal, &c. And it is _ - 
| | 2 | e enadteo, 


see of Nome] makes no material Variance. 


8 d 2 


873 they be Femes Covert, who ſh4ll be committed till they take it, 


- 
2 


= Chap. 19. | Præmunire. eh 
asded. Par. 6. That any Biſhop ray tender the ſaid Oath to any ſpiritual Per- 
+11 ſon within his Dioceſe, as well in Places exempt as others z and by Par. 7. That 
4 Commilſuoners may be appointed by the Lord Chancellor to tender the ſame to ſuch 
1 Perſons as by their Commiſſion they ſhall be authorized to tender it unto and 

| by Par. 8. That if any Perſon, compellalle by either of the ſaid Acts, or ap- 
pointed by ſuch Commiſſioners to take the ſaid Oath, ſhall refuſe to take it on 4 
Tender thereo*, be ſhall incur a Præmunire. And by Par. 9. That ſuch Re- 
Fuſal ſhall be certified within forty Days before the Kine in his Court of King's 
© Bench, by thoſe who have Authority to tender the ſaid Oath, under the Penalty 
bo one hundred Pounds; and that the Sheriff o, the County, wherein the ſaid Court 
all fit, may impanel a Fury who ſhall inquire of ſuch Refuſal in ſuch Manner, 
"TE 25 it had happened in the ſame Count. | 


In the Conſtruction of theſe Statutes it hath been reſolved : 


4 
* 


S.. 28. I. That the Obligation to take the ſaid Oath continued after Reym 215; 
"IT che Death of Queen Elizebeth, tho? the Starutes ſay nothing of her Suc- | K. #77 
" XE ceffors; and the like Reſolution alſo has been made in Relation to the 
" XE Oaths appointed by ſubſequent Statutes. 5 5 5 
Ke. 29. II. That in a Commiſſion authorizing Perſons to tender the Reym. 445. 
aid Oath; a general Deſcription of the Perſons to whom it ſhall be ten- 
dered is ſufficient, without naming them particularly by their Names. 


2 Keb. 823. 


Seck. 30. III. That if the Perſon who tendered the Oath as Biſhop, P23. Pl. 


vas not a Biſhop at that Time, the Defendant may give it in Evidence 
vopon the general flue, ee. 1 
Seck. 31. IV. That the ſaid Oath muſt in Subſtance be taken in the 1 Bull. 197. 


very Words expreſſed in the Acts, and can not be qualified with any Re-. 


| 3 | ſerve whatever: Yet it hath been reſolved, That to uſe the Words [In 


nſcience} inſtead of [ In my Conſcience] or ['Sea of Rome] inſtead of 1 vent. 172, 
175. 


Seck. 32. V. That a Certificate of a Refuſal of the ſaid Oath made to Raym. 445. 


3 | the Judges of the ſaid Court of the King's Bench by Name, and not to the 
'Þ { King in his ſaid Court, is ſufficient within the Meaning of the Statute. 


deck. 33. VI. That an Eccleſiaſtical Perſon is well deſcribed in ſuch Dy. 234. Pi. 


5 1 a Certificate by the Addition of Legum Doctor, &. Sacris Ordinibus conſti- '5: 
tutut, without adding (lericus, &c. 7 


Ek. 34. VII. That ſuch a Certificate being entered of Record, as 3 pl. 


1 brought into Court ſuch a Day and Year per A. B. Cancellar. of ſuch a Bi- 15. 
ſphop is good, without entering that it was ſo brought per Mandatum Epi ſcopi. 


Ke. 35. VIII. That the Trial muſt be by a Jury of the County, Dy. 234. P. 


. 3 wherein the Oaths were refuſed; for the Statute only authorizes an In: . 
dictment by a Jury of the County, wherein the Court fits. 


Seck. 36. IX. That any Miſrecital of the very Words of. the Oath, 5 be nooks 

in an Indictment for not taking it, is erroneous. 8 e 
Seck. 37. By 3 Jac. 1. 4. Par. 13, 14. Any Biſhop, or two Juſtices of 

Peace, whereof one is to be of the Quorum, might tender th: Oath of Obedience 

therein preſeril ed, ta any Perſon above the Age of eighteen Tears, being under the 

Degree of Nobility, and convicted or indicted of Recuſancy, or not having re- 

ceived the Sacrament twice in the Tear paſt, and alſo to any ſuſpected Stranger 

who ſhall not purge himſelf upon Oath ; and ſhall certi j the Names of ſuch as take 

the ſaid Oath to the next Quarter. Seſſions, and commit thoſe who re, uſe it till the 

mext Aſſrzes or Seſſions, where the ſame ſhall be again tendered ; ard if the ſaid 

Perſons, or any other Perſons what ſoe ver of the Age N Tears, other than 

Noblemen or Noblewomen, ſhall there refuſe to take it, they ancur a Præmunire, 


P Sect. 


., Vet. 38. By Par. 41. The, Largs of the Conzeil in like manner may tendl/ 

the faid Oath to any Nolleman ar Hanau, af the Age of eigbteen Years, wha ri. 
Fuſing the ſame incur a Præmunire, Femes Covert excepted, 
Ses. 39. . by 7 Jac: 1.6. Par. 2, 26, 27. 4% Perſons whetſocper, at wil 
Eccleſiaſtical as Temparal, of what Eſtate, Dignity, Pre: eminence. Sx, Oudi. 

ty or Degree ſoever he or ſhe ſhall. be, above the Hee of eighteen Tears, being in 
that AF mentioned and intended, . ſhall take the ſaid Oath; and any Fri 
Counſellor or Biſhop, within his. Dioceſe, way. require any Baron or Baronſs, iſ 
of the Age of eigbteen Tears, and any twa Juſtices of the Peace, whereef one 1 
See Casey be of the Quorum, way require any other Perſan of that Age to take it. And | 
246, Kc. if any Perſon of or above the ſaid Age and Degree ſball be preſented, &c. for wt | 
| coming io Church, &c. then three of the Privy Council, woereaf the Lord (Hau- 
cellor, &c. to be one, ſhall require ſuch Perſon to take the ſaid Oath. And if | 
any Perſon what foever, of the ſaid Age and under the ſaid Degree, fhall be pre. 
+ ſented, KC. for not ceming to Church, & c. or if the Miniſter, & ſhall complain 
0 any Juſtice of Peace, KC. and the Juſtice ſhall find Cauſe of Suſpicion, then 
j one Juſtice of Peace ſhall require ſuch Perſon to take the. ſaid Oath, kc, 
Ard all ſuch Perſons refuſing a Tender of the ſaid Oath, Mall be, hound over to 
the (ice or cant, where i, they refuſe again, they incur 4 Præmunire: 
And Par, 27. All ſuch Refuſers are diſabled to execute any public Plece of Ju. 
aicature, or bear any other Office, ( keing no Office of Inheritance-# miniſteria 
| . Fundian), or to prathiſe the Common or Civil Law, Phyſick or Surgery, or. the 
Art of an Apathecary. 55 i oo dn god ge 309-361 
12 Co,13o, * Sed, 40. In the Conſtruction of theſe Statutes it hath: heen reſolved, 
130+, hat the Juſtices of Peace, Oc. may ſend their Warrant to bring fach 
Perſons before them, but that they cannot authorize the Conſtable to 


—— — — 


— 


— fr 


— 17 
2 Rr > 
FE, = LIEN 

— - 


- - . — - 
Py 
— N — * 
_— —_ * a 


— 


—— — 
— — 


* * 
mA 
gn . A 


e EY 


n 
> => YR aw, 


* E 


rl of = —— — — * — — 
nn 7 —_—_— ned — — = _ IT > . 
—_ we 2 —_ > ht — _ - cat — . — * — = l 
n — — 4. the — to tres — — — 1 U— —— 1 "= . — . wr or font ee > 
* 22 0 1 
— ↄ———— ; —— k * — @ * 
* — — > Pl 5 og 4 — —_ * — — + — — — — — — 
K a „ — — * - — 3 — 

—— — * 


- ae ec,» — 


e 


break open the Doors to take them. 


FSeck. 41. But by 1 Will, & Mar. the Oaths af Supremacy aud Obedique 
Preſcribed by theſe Acts were abrogated, and the following Oath aud Declare. 
lien ſubſtituted in their Room, 12.3 n 


A. B. do ſincerely promiſe and ſwear, That I will be faithful and bear true | 
Allegiance to bis Majeſty King George: = 


lj A. B. do ſwear, That I do from my Heart abhor, deteft and aljure, as impious 
and heretical, that damnable Doctrine and Poſition, that Princes excommu- 
vicated or deprived by the Pope, or any Authority of the See of Rome, ay be de- 
paſed ar murdered by their Subjes, or any other whatſoever - 55 CT 
Aud I do declare, That uo foreign Prince, Perſon, Prelate, State, or Poten- | 
tate, hath or ought to have, any Guriſietion, Power, Superiority, Preeminence | i 
or Authority Eccleſiaſtical or Spiritual, within this Realm: . 


. Sef7. 42. And by Par. 3, 4, 5. All Perſons mho are required to tale, or 
authorized to tender the ſaid abrogated Oaths, or either of them, are in like man- 
ner required and authorized to take and tender the ſaid Oath and Declaration, 
under the ſame Penalties, &c. "See Chap. 24 WY. | 
- Self. 43. By 7 Will. 3. 24. Serjeants at Law, Counſellors, Attorneys, So- 
licitors, Proctors, Clerks or Notaries, prattsſing as ſuch in any Court whatſo- 
2 without taking the ſaid Oaths and ſubſcribing the ſaid Declaration, incur 4 

ræmunire. e he OY: 3 cp 

__ Geff, 44. And now I am in the ſecond” Place to confider thofe Offen- 
ces againſt the Authority of King and Parliament, which come under the 
Notion of Præmunire, as to which it is enacted by 6 Ann. 7. Ihat if = 
Perſon ſpall maliciouſly. and direfily, by Preaching, Teaching, or adviſed Speak; 
ing, de lare, maintain and affirm, that the pretended Prince of Wales, _— 
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Chap. 9 f kræmunire. 33 


7 any Right or Title io the Crown of theſe Realms, or tht any other Perſon or Per. 
_ ſons hath or have any Right or Title to the ſame, otherwiſe than according to 


1 1 Will. & Mar. 2. and 12 Will. 2. and the Act then lately made in England 


25 28 
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| that an 


nd Scotland; mntwally for the Union of the two Kingdoms ; or that the Kings 


or Oneens of this Realm, with the Anthority of Parliament, are not able to make 


Les to hut the Crown and the Deſcent, &c. thereof. ſhall incur a Præmunire. 


Erl. 45. As to the ſecond general Point of this Chapter, 'viz. In 


EE. what manner Offences of this Nature are puniſhed, it is to be obſerved, 
phat moſt of the Statutes of Præmunire refer the Puniſhment to 16 Rich. 2. 5. 
"ZE which enacts, That thoſe who offend againſt the Purport thereof ſhall be 
pat ont of the Kings Protefizon, and their Lands and Tenements, Goods and 
- Chattels forfeited to our Lord the King : And that they be attached by their Bo- 
"0 dies if they way be found, and brought before the King andi bis Council, there to 
aufer to the Caſes aforeſaid, or that Proceſt be made ur "voy by Premunire 
facias, in manner as is ordained in other Statutes of M 


rovi for. 
Seck. 46. Inaſmuch as this Statute expreſly ſaith, that ſuch Offenders 


"IF hall be put out of the King's Protection, and alſo the Statute of 25 Ed. z. 
Stat. 5. Chap. 22. had farther added, That ary one night do with a Purchaſer 


of the er mere therein prohibited as with the King's Enemy, and that he who 
againſt ſuob an one in Body, Lands, or Goods, ſhould be excuſed, 
it was formerly holden, That a Perſon attainted in a Præmunire might 1 Inft. 130. 
og. | cem to have diſapproved 30 Ce. 
of this Severity; however it is expreſly enacted by 5 El. 1. Par. 21, 22. i 
That it ſhall net be lawful to kill any Perſon attainted in Præmunire, ſaving 


9 Jawfully be flain by any one, as being the 8 and out of the 12 Co. 68 
Protection of the Laws, but the later Opinions f 


| | ſuch Pains of Death or other Hurt or Puniſhment, as heretofore might, with- 
eu Danger of Law, be done upon any Perſon that ſhall fend or bring into the 
EKRNeain, or within the ſame 


* 


all execute, any Proceſs, &c. from the See of 
Rome. N e  ( 3 
Seck. 43. But howſoever the Law may ſtand in Relation to ſuch Per- 1 laſt. 730. 


1 | ſons as are within the Exception of this Act, it is certain that no Perſon See Fl. 7. 
"3X whatſoever attainted of any Premmire can bring an Action for any In- Par. 39. 
9 pry whatſoever ;' and that no one knowing him to be guilty can with 


y give him Aid, Comfort, or Relief wy | 
Sect. 48. But it bath been refolved, That thoſe general Words in the 1 Iſt. 130. 


| q | Statute 16 Rieh. 2, f. That all the Lands and Tenements ſhall be forfeited 3 Loft, 136; 
extend to Land entailed, after the Death of the Offender. 


7 2 Lev. 109. ; 


Seck. Gu Alſo it hath been reſolved, That a Statnte, by appointing 
nder ſhall incur the Penalty and Danger mentioned in the » Vert. 173. 
16 Rich, 2. 5. does not confine the Profecntion for the Offence to the par- | 


& ticotar Procefs thereby given. 


S Y 


. 
0 Miprifon of Treu. 


Seck. 1. — HE Word Miſprifior! has not any certain Signification, 8 12b 

ut is generally applied to all ſuch high Offences as are 3% 37; 

under the Degree of Capital, and nearly bordering thereupon ; and it is Tee 2 
riſion is contained in every Treafon or Felony whatſo- 
| ever, 


ſaid that a Miſp 


30 Of Contempts againſt the Kings Courts. Book; 
ever, and that one who is guilty of Felony or Treaſon may be proces! al 
againſt for a Miſpriſion only, if the King pleaſe. 


offences of this Kind are generally ſaid to be twofold: 


1. Negative which conſiſt in the Omiſſion of ſomething which 


ought to be done. 


_ 2. Poſitive, which conſiſt in ſome Miſdemeanour aQually con, lb 


Seck. 2. The negative Miſpriſion more immediately againſt the King 
is commonly called Miſpriſion of Treaſon, which is an Offence conſiſticg 
in the bare Knowledge and Concealment of High Treaſon, (whether i 

H. F. C. 127. be ſuch by 25 Ed. 33 0r ſubſequent Statutes ) without any Degree 0 
| Aſſent thereto; and this is declared to be a Miſpriſion only by 2 & ; 
Dreck 118.b. Mar. 10. But at Law any Delay in diſcovering High Treaſon, whatever 


S. b. C. 37. b 


1 Ink. 30. Excuſes the Party might have for it, was deemed an Aſſent to it, and | 


conſequently High Treaſon. 


Fed. 3. And at this Day, if the Concealment of High Treaſon bea 3 
companied with any Circumſtances, which ſhew an Approbation thereof, 
H F. C. 127. it amounts to High Treaſon; as if one, having Notice before-hand that 


Kely. 17,21- Perſons deſign'd to meet in order to conſpire againſt the Government, 20 
into their Company and hear their treaſonable Conſultation and conceal 
it; or if one, who has been once accidentally in ſuch Company, and heard 
ſuch Diſcourſe, meet the ſame Company a ſecond Time, and hear ſuch 
like Diſcourſe, and conceal it. Ne oh 2 


3H.7.19. Keck. 4. Alſo whoever receives and comforts a Traitor, knowing bim 
H F.C. 123. to be ſuch, whether by counterfeiting of Coin, or otherwiſe, is himſelf 


3 _ 138. A principal Traitor; for ſuch a Receipt of a Felon makes the Receiver an 
Con.Dy.296. Acceſſary to the Felony, and whatever makes an Acceſlary in Felony, 
PL 21. makes a Principal in Treaſon, 5 OY, 

Seck. 5. Neither can a Perſon, who has Knowledge of a Treaſon, ſe- 
Kely 22, Cure himſelf by diſcovering that there will be a Riſing in general, with- 


H. P. C 127. Out diſcloſing the very Perſons intending to riſe; nor even by diſcover- 


S. F. C. 37. b. ing of theſe to a private Perſon, who is no Magiſtrate. 


4 Riſing, without knowing any of the Perſons, or Particulars of 


the Deſign, is not bound to make any Diſcovery at all. TD, 
Seck. 7. There is one poſitive Miſpriſion which is made Miſpriſion of 

Treaſon, by 14 El. z. by which it is enacted, That thoſe who forge fo- 

reign Coin, not currant here, are guilty of Miſpriſion of Treaſon, &. 
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Of Contempts againſt the King's Courts. 


Alber poſitive Miſpriſions more immediately againſt the King ſeem 
reducible to the following Heads: SEP 


1. Contempts againſt his Palace or-Courts of Juſtice. 
2, Contempts againſt his Prerogative.. 


2 | 3. Con- 


IM 


bes Ak - 


$2. 6. But it ſeems that one who is only told in general that there | 
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Chap. 21. O Contempts againſt the King's Courts 57 
= 3. Contempts againſt his Perſon or Government. 1 
4. Contempts againſt his Title. 138 


FKect. 1. And firſt, Contempts againſt the King's Palace, Oc. have 
always been look d upon as very high Miſpriſions, and by the ancient 
law before the Conqueſt, Fighting in the King's Palace was a capital : 
W offence; and by 33 H. 8. 12. Par. 7. Malitious Striking in the King's 2 
palace, whereby any Blood ſhall be ſhed, is puniſhable with the Loſs of 5 
Hand, perpetual Impriſonment, and Fine at the King's Pleaſure. 
"VE Fett. 2. lt ſeems queſtionable from the Conſtruction of this whole „ % #7 
Aa, and the general Tenor of the Law-Books, whether Striking in a Pa- N : 
ace, wherein the King is not at the Time actually reſident, be within 8 f C.38 2. 
de Statute; and it is (aid that the Inſtance which is given in the third a es 
7 Inſtitute, of a Perſon's Hand being cut off for Striking in the Tower, is CMod.75,:6. 
not warranted by the Record. UV» 3 Inft. 140 
Set. 3. However it is certain, That by the Common Law which con- 
tinues to this Day, Striking in Weſtminſter Hall, where the King is only _ 
preſent, as repreſented by his Judges, and by their Adminiſtration diſtri- ? _ 549. 
buting Juſtice to his People, is more penal than any Striking in another . P. C "oj 
Place in his actual Preſence ; for the latter is not puniſhed with the Loſs Dal. eb go. 
of Hand, unleſs ſome Blood be drawn, nor even then with the Loſs of C. 495. 
Lands or Goods: But if a Perſon draw his Sword on any Judge, in the 41 AN. 25. 
Preſence of the Court of King's Bench, Chancery, Common Pleas, or 2? = 3-18 4. 
Exchequer, or before the Juſtices of Aſſize, or Oyer and Terminer, whe- * PORE. 
ther he ſtrike or not, orſtrike a Juror, or any other Perſon, with or with- $8.2 Ch 48. 
out a Weapon, he ſhall loſe his Hand and his Goods, and the Profits of 54 


bis Lands during Life, and ſuffer perpetual Impriſonment, à if the In- el Ab 76. 
jf dictment lay the Offence as done coram Domino Rege. . 2A 
in HSect. 4. Neither can one who is guilty of ſuch Offence excuſe the _ a 
y ſame, by ſhewing that the Perſon ſo ſtruck by him gave him the firſt » Keb. 751. 
5 3 Aſlaul t. 7 | | 8 Co. 71. 
fe. | 8 AFSect. 5. © Alſo he who reſcues a Priſoner from any of the Courts above- Crs:Blis-gor, 
h. | mentioned, without ſtriking a Blow, ſhall forfeit his Goods and the Pro- Levin. 106. 
5. | 8 fits of his Lands, and ſuffer Impriſoment during Life, but not loſe his C8148. 
Hand, becauſe he did not ſtrike. 444 8 Cre. j. 365 
10 Sect. 6 4 And he who makes an Affray in the Palace-Yard near the 71 E.3 13.2. 
of ſaid Courts, but out of their View, ſhall be impriſoned during the King's ens C 
| Pleaſure, and ſeverely fined, but not loſe his Hane. n 
* Seck. 7. And not only thoſe who are guilty of ſuch an actual Vio- £2! 405- 
©. | # lence, but alſo thoſe who diſturb ſuch Courts by threatening or reproach- 5 W. Jon. 
ful Words to any Judge ſitting in them, are guilty of a high Miſpriſion; 345: | 


and in the Time of Edward the Firſt, one William de Bruce, who, upon _ 88 | 
— bearing Judgment given againſt him in the Exchequer, (aid to the Chief Moor 819. 
Baron, Roger, Roger, Thou haſt had thy Will of me, which of a long Time RE 
thou haſt Jought, and I will remember it, was for theſe Words impriſoned 
during the Kings Pleaſure, and ordered to walk from the King's Bench to 
the Exchequer, bareheaded and ungirt, and to ask Forgiveneſs, &c. And in 
the Time of Charles the Firſt, one Harriſon, for ruſhing into the Court of 
| 4 Common Pleas, and ſaying to Juſtice Hutton fitting there, I do accuſe 3 
em Mr. Juſtice Hutton of High Treaſon, was fined five thouſand Pounds, and gos. — 
| 3 impriſoned during the King's Pleaſure, and ordered to go toall the Courts Hutt: 131. 
of Weſtminſter-Hall with a Paper on his Head, ſhewing his Offence, and ©" 135. 
to make his Submiſſion, c And theſe Caſes are the more remarkable, 


becauſe in the firſt, the Offender was ofa very honourable Family; and in 
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9 Of Contempts againit the King's Courts. Book ], 
the ſecond, a Bachelor of Divinity, and yet condemned to ſuch corpora] 3 
Puniſhment, the loweſt of which is in Judgment of Law higher than the 
greateſt Fine whatever. ee 555 L 
5 . Seck. 8. Alſo all who reflect on the Juſtice of Honour of thoſe High 
dtreophb. 133. Courts ſeem to be indictable and highly finable; as if one charge an Er. 
emplifieation under the great Seal to be contrary to the Original. 
1 Lev. 0. Seck. 9. Alſo he who gives another the Lie in MWeſtminſter- Hall, ſit. 
. TOE ting the Courts, ſnall be bound to his good Behaviour. | = 
Jol. 14% ef. 10. And he, who makes an Aﬀray in the Preſence of any of the 
1209 . King's inferiour Courts of Juſtice, is highly finable, but not puniſhable i 
with Loſs of Hand, &c. 1 2 Te e x 
2 Cre, E. 7. Seb. 11. And he who ſpeaks contemptuous and reproachful Words 
Thy” 78. to the Judge of ſuch a Court in Execution of his Office is * immediately 
8 d. %% finable by ſuch Judge, or, as ſome ſay, may be © indicted, Oc. as e if one 
re 2 Kol. give the Lie to a Judge of a Court- Leet in the Face of the Court, or be- 
2 325 ing d admoniſhed by him to pull off his Hat, ſay, I do not value what jon 
Moore 45. can do, or tell him in the Face of the Court that he is © forſworn, or call 
Ceo Th 58 t ' him Fool, G. or 8 ſay, If I can not have Juſtice here, I will have it 
. e elſewhere. 1 5 | | | | 8 | 8 105 
455 Self. 12. And it was formerly h holden that a Man might be indicted 
| for a Slander of the Juſtice of the Nation, by reflecting on a Sentence 
Co. E58. given in any Court Ecclefiaſtical or Temporal, whether directly, as where 
3 one ſaid that ſuch a Sentence given by the High Commiſſion Court, was 
1 Keb. geg. àagainſt Law; or obliquely, as where one ſaid that ſuch a Sentence was 
b Rol. Ab. juſt, but that the Teſtimonies on which it was founded were falſe, or 
1 Kal Re a5 the Aſidav itt equivocating. | HED > 
8 Set. 13. But it ſeems the better Opinion at this Day, That a Man 
Moore 819 Can not be indicted for any feandalous or contemptuous Words ſpoken 
| of or to ſuch Officers, not being in the actual Execution of their Office; 
for ſuch an Offence ſeems rather to proceed from ill Breeding than a Con- 
| _ tempt of the Government; and tho' it may be a Cauſe to bind a Man to 
1 Ven. 10 his Good Behaviour, yet it does not ſeem to be of ſuch Conſequence as 
to be a ſufficient Ground of a publick Proſecution, as for an Offence 
: againſt the common Peace, ec. And agreeably hereto it hath been reſo]- 
] "oo: 35- ved, That a Man ſhall not be indifted for faying, i That whenever 4 
{ _ 1549 5 Burgeſs of ſuch a Town puts on his Gown, Satan enters into him; ot, K That 
* ! 2 Keb.454. the Mayor and Aldermen of ſuch a Town are as great Villains as any that rob on 
Fa the Highway; or, | That the Juſtices of Peace underſtand no more of the 
m Queen aud Statutes of Exciſe than this Jug, nor one of twenty of the Parliament- Men 
3 ion. who made them; or, m That ſuch @ Juſtice of Peace is a Fool, and Aſs, and 4 
« Heer na Coxcomb, for making ſuch a Warrant, and underſtands no more Lam than a Slick- 
Soley. bill; or, n That he is not fit to be a Juſtice of Peace; for that he will do rigit 
ny OP ar wrong, according as his Aﬀedtions lead him; or, That ſuch an Order ite 
Legeſley. Numſcul Order, and that the Juſtice deſerves to be hanged who mace tt ; or, BY | 
A Low P That ſuch a Juſtice of Peace is 4 forſworn Wretch, and that he will fling bi | 7 
a 6 Mod 124. Purſe at him; or for d ſaying to a Mayor af a Town, Lon, Mr. Ma or, / - = 
Salk. 697. do not care 4 Fart for you; Ton. Mr. Mayor, are 4 Rogne and a Raſcal; ol, 
* 1 Ven. 16. for r ſaying, That the Juſtices of Peace have nothing to do with the Exciſe. _ 
Sef7. 14. And not only thoſe who diſturb the Adminiſtration of Ju- 
ſtice by direct Contempts offered to the King's Courts, but alſo all ſuch 
as are guilty of any injurious Treatment of thoſe Perſons who are under 
the more immediate Protection of thoſe Courts, are highly puniſhable by 
; Inſt. 142. Fine and Impriſonment; as if a Man aſſault or threaten his Adverſary for 


tad fuing bim, or a Counſellor or Attorney for being employed againſt — 
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mm Chap. 22. Of Contempts againft the King's Prerogative. 59 


ora juror for giving a Verdict againſt him, or a Goaler for keeping 2 8 wo 7 


9 Priſoner in ſafe Cuſtody. 


© FSeZ. 15. Alſo all who endeavour to ſtifle the Truth, and prevent the 

due Execution of Juſtice, are highly puniſhable, as thoſe who being exa- Hob. 271. 
mined before the Privy Council concerning their Knowledge of a Crime, 1 
| whereof a third Perſon is accuſed, diſcloſe what paſſed in ſuch Examina- . 
tion, in order to ſuppreſs a farther Diſcovery; and alſo all thoſe who dif- 7740 ger Pais 
ſuade, or but endeavour to diſſuade a Witneſs from giving Evidence à- „ 
| cainſt a Perſon indicted, &. or who adviſe a Priſoner to ſtand mute on 2h $8 
| his Arraigment, &c. And it was anciently holden, that if one of the b. 2. 


CGtand Inqueſt diſcover to any Perſons indicted the Evidence againſt 8 7. cb. 
them, he is an Acceſſary to the Offence, whether Treaſon or Felony; and 4, 35.% 


| 27 All 63. 
| at this Day it is agreed, that he is guilty of a high Miſpriſion, puniſhable 5 
by Fine and Impriſonment. 3 1 
5 Zia 226806 
| | See 3 Leon. 
— e | | e Ss J 
Of Contempts againſt the King's Prerogattve. 
"I 5:2. «. 8 againſt the King's Prerogative are of ſo various a 
Nature, that they can not well be reduced to any certain 
Heads; however, the Principal of them ſeem to come under the follow- 
ing Particulars: E T5; 
1. Refuſing to aſſiſt the King for the Good of the Publick. Moore 118. 
2. Preferring the Intereſts of a foreign Prince to that of our own. a 
3. Diſobeying the King's Jawful Commands or Prohibitions, 15 6 MA. 
| | | | Cod nec | | itz Coro. 
SF, 2. Firſt therefore, It is a high Offence for any Subject to deny ls PR 


the King that Aſſiſtance for the Good of the Publick, either in his Coun- 1. a 1. 
cils or Wars, which by the Law he is bound to give him; as for a Peer 2 Rol. A. 
not to a come to the Parliament at the Day of Summons, or to b depart pre. Tena 
from thence without the King's Licence; or for a © Privy Counſellor to 44 73. 
refuſe to give his Advice on an Affair of State; or for any d private Sub- r Ed.. 
jet to refuſe to ſerve the King in Perſon, if he be able, or to find ano- 16 0 5 ch 4. 
ther, if he be not able, in the Defence of the Realm, againſt Rebels and 24 J. ch 8. 
foreign Invaders; or, as ſome ſay, to refuſe to ſerve the King for Pay in +, 7 
his Wars abroad. = PE | | 905 ch. 1 & 18. 


Selk. 3. Secondly, It is fo high an Offence to prefer the Intereſts of 85 
2 foreign Prince to that of our own, that it is criminal to do any Thing rid. 11 d 84. 
which may but incline a Man fo to do; as to receive a Penſion from a 
foreign Prince without the Leave of our King. . | 
Sell. 4. Thirdly, It is alſo a high Crime to diſobey the King's law- Cro. Cs 13. 
ful Commands or Prohibitions; as by obſtinately refuſing Obedience to C10 C. 257. 
his Writs; or contemning a Summons from his Council to appear before Hob. 235. 
them; or not anſwering ſuch Queſtions in relation to a Matter wherein . 
the Intereſt of the State is concerned, as ſhall be propoſed by the Privy by. :16. Pl 


Counci : Dy. 176. Pl, 
ouncil; or refuſing to give Evidence to a Grand Jury concerning a 3%, 3', 125. 


3 Inſt. 144. 


Crime (for which the Court may impoſe an immediate Fine); or not I * 


returning from beyond Sea upon the King's Letters to that Purpoſe; (for 579 Lane 43. 


which the Offender's Lands ſhall be ſeized till be return, and when he 2 Last. 179. 
3 
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Go O Contempts againſt the King's Perſon, &c. Book! 


Rol. Ab. does return he-ſhall be fined) or aſſembling at a Turnament againſt th, 
King's expreſs Prohibition ; or going beyond Sea againſt the King's WI 
F. N B. 8 expfelly ſignified, either by the Writ, Ne exeas Regnum, (which may be 
1 Chan. Caſes directed as well to a Layman as to a Clergyman, and on the Sugoe(tiq, Mt 


208. O. 


to enumerate all the Particulars, I ſhail content my ſelf with glancing at 
ſome of the moſt general Heads; as, 


© 
v 


ON 
.' 8 
443 
*» 
8” 
4 
As 
— 
7 


> 


—— 5 of a private as well as of a publick Matter) or under the Great or Privy = 
Seal or Signet, or by Proclamation. ; . = 
| Cro.Eliz. ef. 5. Alſo every Contempt of a Statute is indictable, if no oth; 
Ys | Puniſhment be limited. 155 8 
cok 2. Ch 
26. §. 2. e 

G HA f. Nin. 1 
Of Contempts againſt the King's Perſon or Goumnmen, 
Sed. 1. LL Contempts againſt the King's Perſon or Government ae 
| A very highly criminal, and puniſhable with Fine and Impri- 
ſonment, and ſometimes with the Pillory, by the Diſcretion of th KK 
Judges, upon Conſideration of all the Circumſtances of the Caſe; by 
inaſmuch as it is, generally obvious to common Senſe, in what Caſes ang 

to what Degree a Man is guilty Nis Offence, and it would be endless 


Cro. Ca. 168, Sec? 2. 1. The charging the Government with Oppreſſion or wet | 3 


2 Kcb 336. Adminiſtration; as by ſaying, That Merchants are ſcrewed up here in Eng: 

land more than in Turkey; or, That it is a good World when beggarly Prieſt, 
are made Lords, &c. 5 et EOS. | Fes | 5 

5 Mod. 363, Sed. 3. II. The doing an Act which impliedly encourages Rebellion; 

5 35 by abſolving Perſons at the Gallows, who being condemned for High 

Treaſon, ſhew no Sign of Repentance, but perſiſt in juſtifying the Fact; 


| 3 Mod zz. or by drinking to the pious Memory of a Perſon executed for High 


— Treaſon. | 18 5 N 
Cro. Ja. 37. Seck. 4. III. Endeavouring to frighten the King into a Change of his 
Moore 756. Meaſures with threats of the Uneaſineſs of his Subjects; as by ſubſcribing 

a Petition to him, in which it is intimated, that if it be denied, many 
5 Thouſands will be diſcontented, &c. 5 8 
Cro. Ja. 33. Seck. 3. IV. Spreading falſe Rumours concerning the King's Inten- 

tions; as that he deſigns to grant a Toleration to Papiſts, &&c. 


Noy 109. Se. 6. V. Charging him with a Breach of his Coronation Oath. 


6 Co c Sef. 7. VI. Speaking contemptuouſly of him; as by curſing him, 
117, Kc. Ge. or giving out that he wants Wiſdom, Valour or Steadineſs; or in ge- 
L neral, doing any Thing which may leſſen him in the Eſteem of his Sub- 


jects, and weaken his Government, or raiſe Jealouſies betweeen him and 


his People. 
1$yd. 143. Seck. 8. Alſo it is ſaid to be an Offence, for which a Man may be in. 
Pl. 23. dicted, to refuſe in a foreign Port to pay the uſual Cuſtoms, becauſe it 

may cauſe a Breach between our King and the King of the Country. 


= = CHAP. 


Chap. 24. , Contempts againſt the King's Title 61 


i. — — —— 


27 


10 of Contempts againſt the King's Title. 


> . 
3 
7 


= (e againſt the King's Title are of two Kinds, 
— x. Denying his Title. 


EL 2. Refuſing to take the Oaths required by Law for the Support of 


1 4 


his Government. 


. „ x's . ; . ; | 
Hel. 1. The firſt Offence of this Kind, viz. That of denying the yelv. 107. 
( King's Title, hath by ſome been carried ſo high as to be adjudged an 2 Rol. Re. 90. 


. Overt.- Act of Compaſling his Death; however, it is certainly moſt high- aged 

© ly criminal, and puniſhable with Fine and Impriſonment, and alſo ſuch 

infamous corporal Puniſhment as to the Diſcretion of the Court ſhall ſeem 

4 proper, according to the Heinouſneſs of the Crime and the Circumſtances 

of the Parties; as if a Man in Writing or Diſcourſe ſhall maintain that 

\: the King is an Uſurper, or that another bath a better Title to the 
Crown, &#«. for ſuch like Inſinuations manifeſtly tend to raiſe Tumults 


ik and Diſorders in the State, and to alienate the Affections of the People 
g from the Prince, and incline them to favour the Pretenſions of another; 
75 and it is highly preſumptuous for private Perſons to intermeddle with 
Matters of ſo high a Nature; and it will be impoſſible to preſerve the 
Peace of a Government, unleſs Subjects will quietly ſubmit themſelves 
(hto thoſe whom Providence has placed over them, and prefer the publick 
>, = Good to their own private Inclinations and Opinions: For otherwiſe, 
” whenever the Title to the Crown ſhall happen to be conteſted, it will be 
; impoſſible to end the Difference without perpetual civil Broils and Diſſen- 
is ſions, and the Prince who prevails will be tempted to eſteem thoſe of the 
8 contrary Party rather as Enemies than Subjects, If he finds them ready and q 
y deſirous to lay hold of all Opportunities to diſturb his Government, and | 
ſhake off their forc'd Obedience. And ſince there is no Tribunal but that f 
n. of Heaven, to which Princes can appeal for the Deciſion of their Titles, 
when that ſeems ſo far to have declared in Favour of one as to give him | 
quiet Poſſeſſion of the Throne, the publick Peace, which is the End of all ſ 
1 Government, requires a dutiful Submiſſion to him; and it is the bigheſt h 
e. Madneſs to give up that Eaſe and Security which we may enjoy from a — 
5 peaceful Obedience, in exchange for that Diſorder, Uncertainty, and | 
ad Bloodſhed, which cannot but be expected from an Attempt to wreſt the 
| F Sceptre out of the Hands of our Prince; and it is the higheſt Ingratitude 
un. fo make no other return but Diſloyalty and Rebellion, for all the Hap- 
it | pineſs we can enjoy under a juſt Adminiſtration; and it is the greateſt 
oc Abſurdities to think that the Good of the Community, for the lake of 


which all Government was inſtituted, ought not to be preferred before 
the diſputed Title of a particular Perſon or Family: All we can deſire 
from Government, is the ſecure Enjoyment of what we may call our 
own, and whether this, or that Competitor to the Crown be the Inſtru- 
ment of this Happineſs to us, ſeems little to concern us. Let the Title 


\p, | ofoneoutof Poſſeſſion of the Throne be never ſo plauſible, it muſt have 
9 — els R | | | its 


62 Of Contempts again the King's Title. Book! 
its original Foundation from ſome poſitive Law; which, when it cannot 


take Effect without invotving a Nation in Difcord and Confufion, the 
avoiding whereof is the very End of all Laws, it mult give way to the 


publick Neceſſity of the State; for there can be no human Inſtitution : 


wha:ſoever, but muſt be limited by this implicic Reſerve from the fir} 
Principles of Reaſon, that where-eyer the Execution of it ſhall be abſo- 
lately inconſiſtent with the Happineſs of the People for whoſe ſake it 

was ordained, it ought fo far to be ſuſpended. 
Sc. 2. For this and many other ſuch like Reaſons, the Law has al- 
ways had a moſt tender Regard for the Security of the Prince in Poſleſ. 
ſion of the Crown, and as it has made it High Treaſon to compaſs his 
Death, e. as appears from Chap. 17. SeQ. 11, ©, ſo hath it alſo made it 
ighly Penal in any inferiour Degree to diſturb or diſquiet his Government, 
As to the ſecond Kind of Offences of this Nature, viz. That of refuſing 
to take the Oaths required by Law for the Support of the King's Govern- 

ment; I ſhall confider, 
1 . The Offence of refufing the Oaths required for this Purpoſe by the 

Common Law. UE Ea bee: 

2. The Offence of refuſing the Oaths required by Statute. 
Finch of rw YZ, 3. As to the firſt Particular, it ſeems to be a high Contempt at 
"4" 74 the Common Law to refuſe to take the Oath of Allegiance to the King, 
which all Laymen above the Age of twelve Years are bound to take at 
the Torn or Court-Leet, G. and ſurely nothing can be more unreaſo- 
naʒble than to deny the King, whoſe Government we are happy under, all 
Proper Aſſurances of our Fidelity to him; for how can we expect to en- 
0 7 the Privileges of Subjects from one to whom we refuſe to acknow- 
cd our ſelves Subjects, or hope for Protection from one, whom we pro- 
voͤke to eſteem us as his Enemies, or blame that Government for treating 
us as Malecontents, to which we give fo juſt a Cauſe to ſuſpect our Fide- 


lity? If we conſult the Law of God, that will tell us, That the Powers that 
be are ordained of God; If we will hear the Voice of Reaſon, that will con- 


vince us, that not only the Peace and Safety of the Community, but alſo 
our own Preſervation requires us to pay a dutiful Obedience to thoſe who 
govern us; and can we think it unlawful to engage our ſelves to do what 
it is our Duty to do? If we will conſult the Prackice of all Nations, that 
will ſhew us, that even Conqueſt, which is the weakelt of all Titles, has 
always been eſteemed to give the Conqueror ſuch a Right to the Obe- 
dience, of the Conquered, that upon his taking them into his Protedion, 
they have in all Ages been ready to promiſe a reciprocal Obedience; and 
if we will conſult our own Laws, we ſhall find them to direct us to pay 
our Allegiance to the King who governs us, as has been fully proved in 
the Chapter of High Treaſon. : 5 
S. 4. As to the ſecond Kind of Offences of this Nature, vis. That 
of refuſing the Oaths required by the Statute for the Support of the Go. 
vernment, I ſhall conſider, _ | 1 
1. The Offence of refuſing the Oaths of Allegiance and Supremacy. 
2. The Offence of refuſing the Oath of Abjuration. 6 
Seck. 5. As to the firſt of theſe Offences, viz. That of refuſing the 


| Oaths of Allegiance and Supremacy, which ſince the N an | ; 


ligion have been thought neceſſary to be required from all Perlons, elpe- 
cially from thoſe who are intruſted with an Office, in order to ſecure ou 
Princes from the Intrigues of Popes, who have often taken upon them to 
diſpenſe with Oaths of Allegiance made to ſuch Princes whom they are 


pleaſed to call Hereticks, and to perſwade the People that they may flly 
I 


77. 


"oa 
— 
*g 
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 Iraſts between Prince and People, which if they break not into an open 


Chap. 24 Of Contempt agamit the King's Tinte 1 
0 I lane s e thoſe who have ſo far incurred the Diſpleaſure ol the Biſhop 
9 of on. 28 to de excommunicated by him, it having been ſhewn already 
in Chap. 2. under what Penalties Officers are bound to take the ſaid 
"ET oaths, and in Chap. 9. S. 27. e. how far all Perfons whatfoever are oom 


take them under Pain of incurring a Premmwire, 1 ſhall only 
ornate in this Place, of the Method of Proceeding on: Will & Mar. 8, 


= --h it is enacted, That Perſons refuſing the ſeid Oeths being tendered 
3 1 Der ſons lawfully ren to tender the ſame, ſhall be committed by 
be Perſont making ſuch 4 Tender for three Months, unleſs they ſhall pay ſuch 
T7 Cam not exceeding 40 6. ar the Perſons who ſhall make ſuch Tender ſhall require 
e them, and if they refuſe again at the End of the three Momtbs, that they ſhalt 
1 inpriſoned fix Months, or pay 4 Sum not above tex nor under five Pounds, 
= ard alſo find Sureties for their good Behaviour and Appearance a the next 4 
F beer, where if they refuſe the ſaid Oaths, they ſhall be incapable of any Office, 
= nd continne bound to their good Behaviour, and i they refuſe the Declaration 
| mentioned in 30 C2. 2. they ſhall ſaffer as Popiſh Recuſants convnlt. | 


„ 


Heck. 5. It ſeems to be the Intention of this Statute, to give the Go- 


(cribed, or the more ſevere one appointed by the former Laws, accor 
to the Circumſtances of the Caſe, and Quality of the Offender, Ge. 


vernment an Election to proceed either on the mild Method —_— 
; 5g | 


| Se. 6. As to the ſecond Offence of this Kind, vis. That of refuſing 


the Oath of Abjuration, the ſame depends on thoſe Laws, which the Nation 
has been of late under a Neceſſity of eſtabliſhing, by adding a new Limi- 
ration to the Law relating ro the Succellion of the Crown, excluding all 
Papiſts from a Poſſibility of inheriting it; who, if they be true to their 
Engagements to their own Religion, cannot but be falſe to thoſe they may 
make to ours, and can never be expected to execute thoſe Laws, which 
they cannot but think void, as being repugnant to the Laws of God; or 
to defend that Faith which they think damnable; or to obſerve thoſe 
Oaths, which ſeem to them to have been ordained for the Support 
of lrreligion. And from theſe Conſiderations they have been diſabled 
from inheriting the Crown, it ſeeming of abſolute Neceſſity in 
our preſent Circumſtances for the good of the Community, to make 
ſuch an Alteration in the Law, which like all other humane Laws depen- 
ding merely on the Policy of Men, ſeems to have nothing in it ſo ſacred 


f 2s to oblige the People unalterably to abide by it to the Hazard of their 


common Safety, Peace and Happineſs, for the ſake whereof it was at firff 
ordained : For ſurely, there cannot be ſo much Danger to the common 
Good from ſuch an Alteration, as muſt needs follow from the Govern- 


ment of a Prince, whoſe Conſcience is under the Influence of thoſe, who 


are implacable Enemies to the Religion of his Country, and who thinks 
himſelf bound by his Duty to God and his Church, to promote that In- 
tereſt, which his People think themſelves under the like Obligations to 
oppoſe: From which unhappy Circumſtances nothing can be expected 
but endleſs Faftions and Difcords, and irreconcileable Jealoufies and Diſ- 


Rupture, will at leaſt be attended with ſuch Convulſions and Uneaſinelles, 


as render a State of Government ſcarce one Degree more ſecure than 4 


State of Anarchy and Confuſion 3 | BS 
et. 7. For the remedying of ſuch like Inconveniences, it having 


been thought proper to exclude all Papiſts from the Crown, it was like- 


wiſe Wy as expedient to ſecure the preſent Settlement, by obliging all 
Officers, Ge. to take the Oarh of Abjuration, as to which jt is enacted 


by 


c 5 


64 


O, Contempts againſt the King's Title. Book I. 
by 13 and 14 Will. 6. and 1 Geor. 13. That all Perſons who ſhall be admitted 1 
Sc. into any Office Civil or Military, (not being an Office of Inheritance, exccu ® 
a lawful Deputy) or ſhall receive any Pay, Salary, Fee or Wages, by Ren, 8 
of any Patent or Grant from the King, or that have a Command or Place r 
Truſt under the King, &c. or ſhall be admitted into any Service or Imployney | 


in the-King's Houſhold or Family, or of his Royal Highneſs George Prince of 


Wales, or her Royal Highneſs the Princeſs of Wales, or their Iſue, and all c. 


clefraſtical Perſons, Heads or Governors, of what Denomination ſoever, and al 
other Members of Colleges and Halls in any Oniverſity, that ſhall be of the Foun. 


dation, or enjoy any Exhibition, being of, or as ſoon as they ſhall attain the Ag 


of eighteen Tears, and all Perſons teaching or reading to Pupils in any Univerſiy 
or elſewhere, and all School-maſters and Oſhers, and all Preachers and Teacher, 


/ ſeparate Congregations, High or Chief Conſtables, and every Perſon who ſha! 


aF as Serjeant at Law, Counſellor at Law, Barraſter, Advocate, Attorney, So. 


 bicitor, Proctor, Clerk, or Notary, by practiſing in any Manner as ſuch, in any 


Court or Courts whatſoever within that Part of Great Britain called England, 
ſhall within three Months after they ſhall be admitted into, or enter upon any ſuch 
Preferment, Benefice, Office, or Place, or come into ſuch Capatity, or take upon 
them ſuch Practice, Imployment or Buſineſs, take and ſubſcribe 1he Oaths of Al. 
legiance, Supremacy and Abjuration, at one of the Courts at Weſtminſter, or at 
the General Quarter- Seſſions of the Peace where they ſhall reſide, or otherwiſe they 
ſhall be ipſo facto adjudged incapable, and diſabled in Law, to have, occupy, or 


enjoy the ſaid Offices, &c. and if they ſhall by themſelves, or Deputy or Truſtee, 


execute any the ſaid Offices, &c. and ſhall be thereof convict, &c. they ſhall be diſ- 
abled to proſecute any Suit at Law or Equity, or to be Guardians, Executors, or 


22 or capable of any Legacy or Deed of Gift, or to be in any Of- 


fice within this Realm, or to vote at any Election for Members of Parliament, | 


and ſhall forfeit five hundred Pounds, ce. 5 | 

See. 9. And it is farther enacted by the ſaid Statute, That any two 
Juſtices of Peace, or any other Perſon or Perſons who ſhall be by the King for 
that Purpoſe ſpecially appointed by Order in the Privy Council, or by Commiſſion 
under the Great Seal, may adminiſter and tender the ſaith Oaths to any Perſon 
what ſoever, whom they ſhall ſuſpect to be dangerous or diſaffeted; and that if any 
Perſon to whom the ſaid Oaths ſhall be ſo tendered, ſhall neglect or refuſe to take 


the ſame; or if any Perſon being ſummoned by the ſaid Juſtices, &c. in order 


to take the ſaid Oaths, either in proper Perſon, or by Notice left at his Place of 


Abode with one of the Family, ſhall neglect or refuſe to appear, &. ſuch Refuſal 


ſhall be certified at Seſſions, &c. and from thence to the King's- Bench or (han- 


cery, &c. and every ſuch Perſon ſo neglecting to take the ſaid Oaths, ſhall be ad- | t 
judged a Popiſh Recuſant convif, &c. 5 .. 


Seck. 10. And it is farther enacted by the ſaid Statute, That if any 


Member of either Univerſity ſhall neglect to take and ſubſcribe the ſaid Oaths ac- 
cording to the Intent of the ſaid AF, or to produce a Certificate thereof, under the 
Hand of ſome proper Officer of the reſpective Court, and canſe the ſame to be en- 


tered in the Regiſter of the proper College or Hall, within one Month after his he. 
ving taken and ſubſcribed the ſaid Oaths ;, and if the Perſons in whom the Right 
of Election of ſuch Mymber ſhall be, do negle@ to elect ſome fitting Perſon in his 


ſtead within twelve Months, &c. that then the King may, under the Great Seal 


or Sien Manual, nomipete ſome fitting Perſon qualified according to the local 
Statutes of ſuch College, &c. and if the Head of any College, &c. ſhall neg. 
le to admit ſuch Nominee, by the Space of ten Days after ſuch Admiſſion fhall 


be demanded of him, that then the local Viſitor ſhall admit the ſaid Nominee; 

and if ſuch Viſitor ſhall neglect or refuſe to admit ſuch Perſon within the Space 

of one Month after the ſame ſhall be demanded, that then the Court of Kings, 
I | | 


Bench 


— 


| Chap. 26. of caſual Death and of Deodands. 65 
IT 0c mo iſte 4 Writ of Mandamus to ſuch Viſitor to admit ſuch No- 

= 5% 11. And it is farther enacted by the ſaid Statute, That mo Peer 7 
8 /bull vote or make bis Proxy, or fit in the Houſe of Peers during any Debate, 

a that no Member of the Houſe of Commons ſhall vote or ſit during any De- 

ue in the ſaid Houſe, after the Speaker is choſen, until be ſhall have taken the 

| ſaid Oaths, &c. under Pain of the Diſabilities and Forfeitures above men- 

tioned, &c. | x | 
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Ffences more immediately againſt the Subject are either Capital or 
not Capital. | 


3 The Capital are either by the Common Law or by Statute. 


Set. 1. Thoſe by the Common Law come generally under the Title | 
of Felony, which, ex vi Termini, ſignifies quodlibet crimen. felleo animo per- 1 Inſt. 391. 
petratum, and can be expreſſed by no Periphraſis, or Word equivalent, 
without the Word Felonicè. „ 8 „ og 
Keck. 2, Felony is ſaid to be included in High Treaſon, and conſe- H. P. C. 11. 
, | 3 quently a Pardon of Felony diſcharges an Indictment of High Treaſon, * IS 


il it want the Word Proditiorie. ö aſt. 15 
' FE Seft. 3. It is always accompanied with an evil Intention, and there- 


Brac. lib. 1. 
* 


fore ſhall not be imputed to a mere Miſtake or Miſ-animadverſion, as 
: 3 where Perſons break open a Door, in order to execute a Warrant, which 
will not juſtify ſuch a Proceeding ; Affectio enim tua nomen imponit operi 
Io item crimen non contrahitur niſi nocendi voluntas intercedat. But the 
= bare Intention to commit a Felony is ſo very criminal, That at the Com- S. P. C. 15. a. 
„mon Ja it was puniſhable as Felony, where it miſſed its Effect through . 1 , _ 

dome Accident, no way leſſening the Guilt of the Offender; but it ſeems 1 Sid. 230, 

/ | 7 greed at this Day, That Felony ſhall not be imputed to a bare Intention 23"; 


- þ = focommitit, yet it is certain that the Party may be very ſeverely fined 5 Mod 206, 


- | 3 for ſuch an Intention. f 


* | | 1 „ e F 5 
- Bs . 

1 15 - 

k WY Of caſual Death and of Deodands. 


x 3 ] (Y Capital Offences at Common Law more immediately againſt the 
F Subject, there are three principal Kinds: 


all : : — 
„532 1. Such as are committed againſt his Life 
e 2. Such as are againſt his Goods. 

'.. 3. Such as are againſt his Habitation. 

þ | 


S | Seck. 1. 


66 


BraR. lib. 3. 
cap. 4. 


Crom. 31. a. 


| S. F. C. ai, a. 
_ 3Inſt. 58, 


H. P. C. 34. 


Pult. 125. 3. 


Dal. cap. 97. 


2 Keb. 719, 
806. 


S. P. C. 20. b. 
Pult. 124. b. 
1 Sid. 206, 
20%. 

1 Lev. 136. 
Ray m. 97. 

6 Mod. 187. 
1 Keb. 723, 
745. 


S. P. C. 21; 
Pult. 125. a. 
3 Inſt. 58. 
H. F. C. 33. 


Cro. Jac. 483. 
2 Rol Re. 23. 
Popham 136. 
Salk. 220. 
S. P. C. 20. b. 
„ | 
3 Inſt. 58. 
Pulr. 125. 
SeeS,P.C. 


20b & 


Quzere. 
Pult. 124 b. 


Salk, 220. 


\ 
\ 


Of cajual Death and Deodands, Book I 
ect. 1. There is another mix'd Kind of Capital Offences, which con. 
fiſts in the Hinderance of the due Proceſs of publick Juſtice, which | 
ſhall conſider in the ſecond Book, wherein I ſhall treat of the Means of 
bringing Offenders to their due Puniſhment. 
Seck. 2. Offences againſt the Life of a Man come under the general 


a Man. DT 
Seck. 3. But before I treat hereof, it may not be improper to confi. 
der the killing of a Man merely per Infurtunium, occaſioned by ſome 


Animal or Thing without Life, without the Default of Procurement of 
another Man, as where one is killed by a Fall from a Horſe or Cait, Ge. 


which, though it be not properly Homicide, nor puniſhable as a Crime, 
yet is taken Notice of by the Law, as far as the Nature of the Thing will 
bear, in order to raiſe the greater Abhorrence of Murder, and the un- 
happy Inſtrument or Occaſion of ſuch Death is called a Deodand, and 
forfeited to the King, in order to be diſpoſed of in pious Uſes by the King's 
Almoner; as alſo are all ſuch Weapons whereby one Man kills another, 

Sect. 4. It ſeems clearly ſettled, That a Horſe, Gc. killing an Infant 


within the Age of Diſcretion, are as much forfeited as if he were of 


Age: But formerly it was holden, That a Horſe or Cart, by a Fall from 
which an Infant was flain, were not forfeited, perhaps for this Reaſon, 


becauſe the Misfortune might rather ſeem owing to the Indiſcretion of the 


Infant than any Default in the Horſe, e&c. But this Diſtinction has not 
been allowed of late; for the Law does not ground the Forfeiture on 
any Default in the Things forfeited, ſince it extends it to Things with- 
out Life, to which 'tis plain, that no manner of Fault can be imputed. 
Seck. 5. Alſo by the Opinion of our ancient Authors, Things fix d to 
a Freehold, as the Wheel of a Mill, a Bell hanging in a Steeple, &*c. 
may be Deodands, but by the later Reſolutions they cannot, unleſs they 
were ſevered before the Accident happened. 
eff. 6. However, as it is agreed by all, a Ship in ſalt Water, whe- 
ther in the open Sea or within the Body of a County, from which a 
Man falls and is drowned. is not forfeited, becauſe Perſons at Sea are 
continually expoſed to ſo many Perils, that the Law imputes ſuch Mis. 
fortunes happening there, rather to them than to the Ship, Alſo it ſeems 
clear, That when a Man riding on a Horſe over a River is drowned 


through the Violence of the Stream, the Horſe is not forfeited, becauſe 


not that, but the Waters cauſed his Death: But it is ſaid, That a Ship 
by a Fall from which a Man is drowned in the freſh Water ſhall be 


forfeited, but not the Merchandize therein, becauſe they no way contri- 


bute to his Death. And by the ſame Reaſon it ſeems, That if a Man 


riding on the Shafts of a Waggon fall to the Ground and break his 


Neck, the Horſes and Waggon only are forfeited, and not the Loading, 
becauſe it no way contributed to his Death; for which Cauſe, where a 
Thing not in Motion cauſes a Man's Death, that Part thereof only which 
is the immediate Cauſe is forfeited. As where one climbing upon the 
Wheel of a Cart while it ſtands ſtill, falls from it and dies of the Fall, 
the Wheel only is forfeited: But if he had been killed by a Bruiſe from 
one of the Wheels being in Motion, the Loading alſo would have been 
forfeited, becauſe the Weight thereof made the Hurt the greater; and 
it is a general Rule, That where-ever the Thing which is the Occaſion of 
a Man's Death is in Motion at the Time, not only that Part thereof, which 
immediately wounds him, but all Things which move together with hr 
3 | a 


/ 


LA 


Name of Homicide, which in our Law ſignifies the killing of a Man by 


B21 


Chap. 27. , Of Felo de te. 67 


and help to make the Wound more dangerous are forfeited alſo; for the 


| le is, Omnia quæque movent ad Morten, ſunt Deodanda. 

1 7. In Al ichele Caſes, if the Party wounded die not of his H. p. c. 55. 
Wound within a Year and a Day after he received it, there ſhall be no- S. P. C. ar. b 

| | thing forfeited, for the Law does not look on ſuch a Wound as the Cauſe 

_ of a Man's Death, after which he lives ſo long: But if the Party die Dale. ca. 97. 

| within that Time, the Forfeiture ſhall have Relation to the Wound given, 7 ung 

and cannot be ſaved by any Alienation or other Act whatſoever in the 5 

i mean Time. „ | | | BY | El 5s Co. 110. b. 

. ect. 8. However, nothing can be forfeited as a Deodand, nor ſeized 8 

| as ſuch, till it be found by the Coroner's Inqueſt to have cauſed a Man's 5p Ca. 

: Death ; but after ſuch Inquiſition, the Sheriff is anſwerable for the Value Pult. 125. a. 

of it, and may levy the ſame on the Town where it fell, and therefore TS 1. de 

| | | . cio Coronge 

f the Inqueſt ought to find the Value of it. | . 

a 

s = — k e paeean . 

| 3 i 

= | Of Felo de le. 

I IOmicide properly fo called, is either againſt a Man's own Life, or 

" {2 that of another; 

a : In treating of Homicide againſt a Man's own Life, I ſhall conſider: 

0} ö | 1. In what Caſes a Man ſhall be laid to be a Felo de ſe. 

, 1 2. What he ſhall forfeit for this Offence. 

© 4 1 | Seck. 1. As to the firſt Point, I ſhall take it for granted, That in Crom. 30.a.b, 

" | # thisas well as in all other Felonies, the Offender ought to be of the pc 28. 

Age of Diſcretion, and Compos Mertis, and therefore that an Infant kil- Dei cap 92. 

© | # ling himſelf under the Age of Diſcretion, or a Lunatick during his 3 laſt. 54. 

”" | Lounacy, cannot be a Felo de ſe. „„ 

F 9 Self. 2. But here I cannot but take Notice of a ſtrange Notion, 

4 wuich has unaccountably prevailed of late, That every one who kills 

* | 3 ÞHimſelf, muſt be Non Compos of Courſe; for it is ſaid to be impoſſible, 3 Mod. 100. 

4 © | 172 3 his Senſes ſhould do a Thing ſo contrary to Nature and 

all Senſe and Reaſon. 5 5 

4 $4 Set. 3. If this Argument be good, Self. Murder can be no Crime, for 

5 a Madman can be guilty of none: But it is wonderfal that the Re- 


= pugnancy to Nature and Reaſon, which is the higheſt Aggravation of 
” | 7 this Offence, ſhould be thought to make it impoſſible to be any Crime 
8 at all, which cannot but be the neceſſary Conſequence of this Poſition, 
That none but a Madman can be guilty of it. May it not with as much 


1 Reaſon be argued, That the Murder of a Child or of a Parent is againſt. 
: Nature and Reaſon, and conſequently that no Man in his Senſes can 
\ = commit it? But has a Man therefore no Uſe of his Reaſon, becauſe he 
as againſt right Reaſon ? Why way not the Paſſions of Grief and 
f iſcontent tempt a Man knowingly to act againſt the Principles of Na- 
are and keaſon in this Caſe, as thoſe of Love, Hatred and Revenge, and 


uch like, are too well known to do in others? 


Sel. 4. 
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Dal. cap 92. 


44 E. 3. 44. 
44 All 55. 
Bro. Cor.12, 


1 
Dalt. cap. 92 
S. P. C. 16. 


a, 20. 

H. P. C. 28,29. 
Pult. 119. b. 
Crom. 28. 


Con. 3 Inſt. 5 4. 
But the Caſe 
there is not 
rightiy ſtated, 
2 1t is in the 
Books. 


Kell w. 136. 2. 


Of Felo de le. Book l. 


Sell. 4 However our Laws have always had ſuch an Abhorrence of 
this Crime, that not only he who kills himſelf with a deliberate and di- 
rect Purpoſe of ſo doing, but alſo in ſome Caſes he who malicioully at- 
tempts to kill another, and in Purſuance of ſuch Attempt unwillingly 
kills himſelf, ſhall be adjudged in the Eye of the Law a Flo de ſe; tor 
where-ever Death is cauſed by an Act done with a murdrous Intent, it 
makes the Offender a Murderer; and therefore if A. diſcharge a Gun at 
B. with an Intent to kill him, and the Gun break and 500 A. or if 4. 
ſtrike B. to the Ground, and then haſtily failing upon hi 
ſelf with Knife which B. happens co have in his Hand and die, in both 
theſe Caſes A. is Felo de ſe, for he is the only Agent. 5 

Sed. 5. But if B. being ſo aſſaulted had been driven to the Wall, 
and holden up a Pitch-fork or Knife, ſtanding in his Deſence, and 4. had 
baſtily run upon the ſame and been ſlain, B. ſhould be adjudge. to kill 


him in his own Defence. And for the ſame Reaſon perhaps in the Caſe 


above, if B. after he had fallen to the Ground, had holden up his Knife 
or Sword in his Defence, and A. had fallen thereon and been ſlain, B. 


ſhould be judged to kill him ſe defendendo; for here B. exerts his Strength 


in his own Defence, and by ſo doing occaſions the mortal Wound re- 


„„ 


Sezt. 6. He, who kills another upon his Deſire or Command, is in 
the Judgment of the Law as much a Murderer, as if he had done it 


merely of his own Head, and the Perſon killed is not looked upon as a 


: Helo de ſe, inaſmuch as his Aſſent was merely void, as being againſt the 


Moore 754. 
Pl. 1041. 


a f. P. C. 189. 
F. G. 262, 
263. | 

H. . C. 29. | 
Plow. Com. 
202,303. : 
S. F. C. £88. 5. 
Crom 31, a. 
3 Inlt 55. 
19 H. 6. 47. 2. 
8 E. 4. 24. b. 
Raym. 7. 
Pow. Com. 
243, 259, 
. 
b P;ow. Com. 
261. b. 262. 2, 
5 Co. 10. b. 
3 Inſt. 54. 

1 Saund. 362. 
1 Sid. 150, 
162. 

2 Mod. 53. 
39 Mod. 100. 
241, 242. 
Con. 1 Lev. 8. 


1 Keb. 67, 68. 
* Plow. Com. 


H P. C. 29. 


. 
j ö - 


Laws of God and Man : But where two Perſons agree to die together, 


and one of them at the Perſwaſion of the other buys Ratsbane, and 


mixes it in a Potion, and both drink of it, and he who bought and 
made the Potion, ſurvives by uſing proper Remedies, and the other dies, 


perhaps it is the better Opinion, That he who dies ſhall be adjudged a 
Felo de ſe, becauſe all that happened was originally owing to his own 


wicked Purpoſe, and the other only put it in his Power to execute it 


in that particular Manner. 


Sect. 7. à As to the ſecond Point, viz. What ſuch an Offender ſhall 
forfeit, it ſeems clear that he ſhall forfeit all Chattels Real or Perſonal, 
which he hath in bis own Right, and alſo all ſuch Chattels Real whereof 
he is poſſeſſed either jointly with his Wife, or in her Right; and allo all 


Bonds and other Perſonal Things in Action belonging ſolely to himſelf; 
and alſo all Perſonal Things in Action, and, as ſome ſay, entire Chattels 
in Poſſeſſion, to which he was intituled jointly with another, on aq) Ac- 


count except that of Merchandize : But it is ſaid, That he ſhall f#feit a 
Moiety only of ſuch joint Chattels as may be ſevered, and nothing at all 
of what he was poſſeſſed of as Executor or Adminiſtrator. ts 
Setz. 8. b However the Blood of a Felo de ſe is not corrupted, nor his 
Lands of Inheritance forfeited, nor his Wife barred of her Dower. 
Sect. 9. © Alſo no Part of the Perſonal Eſtate is veſted in the King, 
before the Self-Murder is found by ſome Inquiſition ; and conſequently 


the Forfeiture thereof is ſaved by a Pardon of the Offence before ſuch 
: 158 


Finding. 4 3 
Sedt. 10. d But if there be no ſuch Pardon, the whole'is forfeited im- 


mediately after ſuch Inquiſition, from the Time ſuch mortal Wound was 
given, and all intermediate Alienations are avoided. 


Seft. 11. © And ſuch Inquiſitions ought to be by the Coroner ſuper 
vi ſum Corporis, if the Body can be found; and an Inquiſition fo taken, as 


ſome ſay, cannot be traverſed. 


3 | Sect, _ 


wound him. _ 


—_ 


it, Ge. But it 
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Chap 2894. . 15 
But if the Body cannot be found, ſo that the Coroner, who 3 Inſt 55. 


Seck. I 2. 


has Authority only ſuper iſum Corporis, cannot proceed, the Inquiry may 15 C. 29. 


be by Juſtices of Peace, (who by their Commiſſion have a general Power v. 141. 


ingufre of all Felonies) or in the King's. Bench, if the Felony were 
LR in the Re hate the ſaid Court fits; and ſuch Inquiſitions 
are traverſable by the Executor, &. | 
Seck. 13. Alſo all Inquiſitions of this Offence being in the Nature of Sil. 377. 
Indiq ments, ought particularly and certainly to ſet forth the Circum- 
ſtances of the Fact, as the particular Manner of the Wound, and that it 
was mortal, Oc. and in the Concluſion add, That the Party in ſuch man- 
ner murdered himſelf. 3 i 3 [OS 
Seff. 14. Therefore if either the Premiſſes be inſufficient, as if it be 3 . 
found that the Party flung himſelf into the Water, & fic ſeipſum emergit, es 


© which is Nonſence, (becauſe exrergo ſignifies only to riſe out of the Wa- 


ter) or if there be wanting the proper Concluſion, & fic ſeipſum mur- one 9 
dravit, the Inquiſition is not good. a 
Seft. 15. 


with a Rule to amend a DefeR in orm. * 


| | | See 1 Saund. 
. . _ 27 3.for Pro- 
| | ceſs from the 


ſuch an Inquiſi- 
\ tion againſt a 
Debtor 1 4 
Felo de je. 


CHAP. XXVIII. 
O, Fuſtifiable Homicide. 
Hh againſt the Life of another either amounts to Felony, or 


does not. 


That which amounts not to Felony, is either juſtifiable and cauſes no 
Forfeiture at all, or excuſable and cauſes the Forfeiture of the Party's 


Goods. | 


And firſt of Juſtifiable Homicide, concerning which 1 ſhall premiſe 
theſe general Rules: e 


Seck. 1. I. It muſt be owing to ſome unavoidable Neceſſity, to which Vid. Sed. 22. 


the Perſon who kills another muſt be reduced without any manner of 
Fault in himſelf. 55 28 | 
Set. 2. II. There muſt be no Malice coloured under Pretence of Ne- 2 Rol. Rep. 
ceſſity; for where-ever a Perſon, who kills another, acts in Truth upon 0 
Malice, and takes Occafion from the Appearance of Neceſſity to execute H. P. C. 38. 
is own private Revenge, he is guilty of Murder. * 
Sect. 3. III. According to the Opinion of the old * Books, (which in 2 TRd. 1. de 
this reſpect ſeem to be contradicted by b others more modern) it ſeems, Malefa&or' 
That one may ſet forth a Fact, amounting to juſtifiable Homicide, in a in Pais. 
Special Plea to an Indictment or Appeal of Murder; and that the ſame. , aq 55, 
ing found true, he ſhall be diſmiſſed, without being arraigned or en: 27 Al. 4. 
forced to Plead Not vilty. And indeed it ſeems extreamly hard, That 37 6-20, 
a Sheriff or Judge of = Ai or execute a Criminal, Gc. ſhould be pro, Appeal, 
forced on a frivolous Proſecution, to hold up their Hands at the Bar for $ 19g 
is agreed, That no one can plead a Fact amounting to 5, 3 8 


nj 87, 89. b. 
Homicide { defendendo, or by Miſadventure, but that in ſuch a Caſe the 11 b 
Defendant | 


muſt plead Not guilty, * give the Special Matter ww Bro. Appeal. 


2 Inſt 316, 1 Inſt, 283. H. P. C. 38. Bro. Coro. t. 


Vet if it be full in Subſtance, the Coroner may be ſerved 18id-225,259 


Crown-Office un 
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__— Of 7uſtifiable Homicide. Book J. 
dence: And it is alſo agreed, That where a Special Fact, amounting to 
H.P.C.38. juſtifiable Homicide, is found by the Jury, the Party is to be diſmiſſed 
without being obliged to purchaſe any Pardon, Gc. 5 
Juſtifiable Homicide is either of a publick or private Nature. 
That of a publick Nature, is ſuch as is occaſioned by the due Exccy. 
tion or Advancement of publick Juſtice. | 
That of a private Nature is ſuch as happens in the juſt Defence of a 
Man's Perſon, Houſe; or Goods. | 
And firſt, I ſhall conſider juſtifiable Homicide in the due Execution of 
publick Juſtice, as to which the following Rules muſt be obſerved : = 


Det. cop. 98. FSeff, 4. I. The Judgment, by Virtue whereof any Perſon is Put to 


10 Co. 76. 


22 E. 4. 33. . Death, muſt be given by one who has Juriſdict ion in the Cauſe; for 


H.P.C. 35. otherwiſe both · Judge and Officer may be guilty of Felony. 
CY, Seck. 5. And therefore if the Court of Common Pleas give Judgment 
on an Appeal of Death, or Juſtices of Peace on an Indictment of Treaſon 
and award Execution, which is executed, both the Judges who give, and 
the Officers who execute the Sentence, are guilty of Felony, becauſe theſe 
Courts having no more Juriſdiction over theſe Crimes than mere private 


Perſons, their Proceedings thereon are merely void, and without any = | 


Foundation. 


Sect. 6. But if the Juſtices of Peace, on an Indictment of Treſpaſs, 
H. P. C. 35. arraign a Man of Felony, and condemn him, and he be executed, the Ju- 
Dalt. caps 98. ſtices only are guilty of Felony, and not the Officers who execute their 
Sentence ; for the Juſtices had a Juriſdiction over the Offence, and their 

Proceedings were irregular and erroneous only, but not void. 

HSHSeck. 7. II. The Judgment muſt be executed by the lawful Officer. 
: pong ny Seck. 8. Indeed it was formerly holden, That any one might as law- 
S. P. C. 13. a, fully kill a Perſon attainted of Treaſon or Felony, as a Wolf or other 


. . wild Beaſt; and anciently a Perſon condemned in an Appeal of Death, 


Plow. Com. Was delivered to the Relations of the Deceaſed, in order to be executed 


306. b. by them. 3 985 
1. Seck. 9. b But at this Day, as it ſeems agreed, if the Judge, who 


Wo: 3 gives the Sentence of Death, and, à fortiori, i ehe Perſon execute 


6g, the ſame, or if the proper Officer himſelf do it withoyt a lawful Com- 
. ; mand, they are guilty of Felony. 5 


Dult. ca. 98. Set. 10. III. The Execution muſt be purſuant of, and warranted by 


OE. the Judgment, otherwiſe it is without Authority ; and conſequently it a 
Bro. Appesl. Sheriff behead a Man where it is no Part of the Sentence to cut off the 


dec, Head, he is Wa 96 Felony. = 55 
pkg «9 And now we are come to Juſtifiable Homicide in the due Advance- 
ment of publick Juſtice, which I ſhall conſider : 
1. In Relation to criminal, 
2. In Relation to civil Cauſes. 
And firſt, Homicide in the Advancement of publick Juſtice in criminal | 
Ace Cauſes may be juſtified in ſeveral Caſes ; as, 


to. Cor. Set. 11. I. If a Perſon, having actually committed a Felony, will not 
8 "7 ſuffer himſelf to be rebel, but ſtand on his own Defence, or fly, ſo 
S.P.C.r3- that he cannot poſſibly be apprehended alive by thoſe who purſue him, 


Hut. ö 98. whether private Perſons or publick Officers, with or without a Warrant 


H.P.C. 36. from a Magiſtrate, be may be lawfully ſlain by them. 
p rom. 30. ; ” ; g 

Fit Co 0. ; ; | _ 

1925 258, | I a | Sect. 12. 


fo 


Wy be 
e vp 


who aſla 


Y | Chap. 28. Of Tuſtifiable Homicide. 71 


9.2, 12, II. If an innocent Perſon be indicted of a Felony, where, see the Authe- 


= in Truth, no Felony was committed, and will not ſuffer himſelf to be ar- be, Phra 
. ” | 


cited. 


reſted by the Officer who has a Warrant to that Purpoſe, he may lawful- Fitz. Coro. 


jy be killed by him, ik he cannot otherwiſe be taken; for there is a Charge 79, 61. 
againſt him, upon Record to which at his Peril he is bound to anſwer. 5 
"Gf. 13. III. If a Criminal, endeavouring to break the Gaol, aſſault 
bis Gaoler, he may be lawfully killed by him in the Affray. 
Sers. 14 IV. If thoſe who are engaged in a Riot, or a Forcible En- Crom. 30. b. 


7 try, or Detainer, ſtand in their Defence, and continue the Force in Oppo- 5b. 


ſition to the Command of a Juſtice of Peace, Oc. or reſiſt ſuch Juſtice en- e 


deavouring to arreſt them, the killing of them may be juſtified; and fo 
perhaps may the killing of dangerous Rioters by any private Perſons, Poph. 127. 


. 'F | who cannot otherwiſe ſuppreſs them, or defend themſelves from them, 
inaſmuch as every private Perſon ſeems to be authorized by the Law to 


arm himſelf for the Purpoſes aforeſaid. 4 . 
Seck. 15. V. If Treſpaſſes in a Foreſt, Chace, Park, or Warren, or S8. P. C :; b. 
any incloſed Ground wherein Deer are kept, will not render themſelves * 
to the Keepers, upon an Hue and Cry made to ſtand to the King's Pi. ;. 
Peace, but fly from, or defend themſelves againſt them, they may be 

ſlain by Force of the Statute de Male; acforibus in Parcis, and 3 and 4 

Will. & Mar. 10. ; 8 : 


Sed. 16. VI. If either of the Parties fighting in a Combat allowed Dalt. cap 98. 


by Law, for the Trial of ſome Special Caſes, be ſlain, he who kills him Plow. Com. 


is juſtified, and the Death of the other is imputed to the juſt Judgment n ” 3 


of God, who is preſumed to give the Victory to him who fights in Main- 37 H. 6. 21. 2. 


tenance of the Truth. OY 5 
Secondly, Homicide in the Advancement of juſtice in civil Cauſes, 
may alſo be juſtified in ſome Caſes. 5 : 

Seck. 17. 2 As where a Sheriff, cc. attempting to make a lawful Arreſt 11% C. 3. 
in a civil Action, or to retake one who has been arreſted and made his ; Iaſt. 56. 
Eſcape, is reſiſted by the Party, and unavoidably kills him in the Affray. e 

$7. 18. b And in ſuch Caſe the Officer is not bound to give back, but 5 E 5 
may ſtand his Ground and attack the Party. N 


Sect. 19. But no private Perſon of his own Authority can arreſt a Crom. zo. b. 
Man for a civil Matter, as he may for Felony, Ge. | 5 

Seck. 20. Neither can the Sheriff himſelf lawfully kill thoſe who barely H. P. c. 37. 
fly from the Execution of any civil Proceſs. 5 


And now I am to conſider Juſtifiable Homicide of a private Nature, 


in the juſt Defence of a Man's Perſon, Houſe or Goods, in treating where- 
of I ſhall ſhew, ; 7 N 


I. In what Caſes the killing of a Wrong · doer may be juſtified by 
Reaſon of ſuch Defence. 
2. Where the killing of an innocent Perſon may be ſo juſtified. 


Sefz. 21. And firſt the killing of a Wrong-doer, in the making of ſuch p. . 


> Dalt. cap. 98. 
fence, may be juſtified in many Caſes; as where a Man kills one I. P. C. 3a. 


ults him in the Highway to rob or murder him; or the 3 


_—_ of a Houſe, or any of his Servants, or Lodgers, Oc. kill one 100, 102. 
no attempts to burn it, or to commit in it Murder, Robbery, or other Fitz Coro. 


kelony; or a Woman kills one who attempts to raviſh her; or a Servant 27, %“ 


2 ſuddenly and finding his Maſter robbed and ſlain, falls upon the Cro. Cz. 544. 
Murderer immediately and kills him ; for he does it in the Height of his 26 Aff. 23. 


| Bro. Cor. 10%. 
Sure Crom. 26. b. 


21 Rol. Re. 


DH. F. C. 37. 


72 


'Crom. 27. b. 
II. P. C. 56. 


H.P. C. 40. 57. 
Cro. Ca. 5 38. 
DaIt. cap 98. 
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Surprize, and under juſt Apprehenſions of the like Attempt upon himſelf. 
But 1n other Circumſtances he could not have juſtified the killing of ſuch 
an one, but ought to have apprehended him, &c. 

Sec. 22. Neither ſhall a Man in any Caſe juſtify the killing another 
by a Pretence of Neceſſity, unleſs he were himſelf wholly without Fault 


in bringing that Neceſſity upon himſelf ; for if a Man, in Defence of an 


Injury done by himſelf, kill any Perſon whatſoever, he is guilty of Man. 
{laughter at leaſt; as where divers Rioters wrongfully detain a Houſe by 


3 and kill thoſe who attack it from without, and endeavour to 
urn it. 3 


his Houſe or Goods, or even of his Perſon, from a bare private Treſpaſs, 
and therefore he that kills another, who claiming a Title to his Houſe, 
attempts to entef it by Force, and ſhoots at it, or that breaks open his 
Windows in order to arreſt him, or that perſiſts in breaking his Hedges 
after he is forbidden, is guilty of Manſlaughter ; and he who in his own 
Defence kills another that affzults him in his Houſe in the Day-time, and 


_ plainly appears to intend to beat him only, is guilty of Homicide ſe de. 


Pult. 119. a. 
H. P. C. 40. 
Crom. 28. a. 


3 Inſt. 138. 
Poph. 121. 


N. Bendlo. 47. 
1 And. 41. 


fendendo, for which he forfeits his Goods, but is pardoned of Courſe; 
yet it ſeems, That a private Perſon, and, d fortiori, an Officer of Juſtice, 
who happens unavoidably to kill another in endeavouring to defend 


himſelf from, or ſuppreſs dangerous Rioters, may juſtify the Fact, ina. 
much as he only does his Duty in Aid of the publick Juſtice. ol 


Seck. 24. And Jean ſee no Reaſon why a Perſon, who without Pro- 
vocation is aſſaulted by another in any Place whatſoever, in ſuch a Man- 
ner as plainly ſhews an Intent to murder him, as by diſcharging a Piſtol, 
or puſhing at him with a drawn Sword, &c. may not juſtify killing ſuch 
an Aſſailant, as much as if he had attempted to rob him: For is not he, 
who attempts to murder me, more injurious than he who barely attempts 
to.rob me? And can it be more juſtifiable to fight. for my Goods, than 


for my Life? And it is not only highly agreeable to Reaſon, that a Man 


Crom. 27. b. 
28. b. 

Dale. cap 98. 
S. F. C. 15. a, 
3 Inſt. 57. 
Vide Fitz. 
Coro. 284, 
286, 287. 

Bacon 33. 


S. P. C. 15. 
Dalt. cap. 98. 


in ſuch Circumſtances may lawfully kill another, but it ſeems alſo to be 
confirmed by the general Tenor of our Law-Books, which ſpeaking ot 


Homicide ſe defendendo, ſuppoſe it done in ſome Quarrel or Affray; from 


whence it ſeems reaſonable to conclude, That where the Law judges a 


Man guilty of Homicide ſe defendendo, there muſt be ſome precedent 


Quarrel, in which both Parties always are, or at leaſt may juſtly be ſup- 


| poſed to have been, in ſome Fault, ſo that the Neceſſity, to which a Man 


is at length reduced to kill another, is in ſome Meaſure preſumed 
to have been owing to himſelf: For it cannot be imagined, That the 
Law, which is founded on the higheſt Reaſon, will adjudge a Man to 


forfeit all his Goods, and put him to the Neceſſity of purchaſing his 


Pardon, without ſome Appearance of a Fault. And though it may be 
ſaid, That there is none in Chance-medley, and. yet that the Partys 
Goods are alſo forfeited by that. I anſwer, That Chance-medley may 
be intended to proceed from ſome Negligence, or at leaſt want of ſufi- 
cient Caution in the Party, who is ſo unfortunate as to commit it, ſo that 
he doth not ſeem to be altogether faultleſs. Beſides, one of the Reaſons 
given in our Law-Books for which Homicide /e defendendo forfeits Goods, 
is becauſe thereby a true Man is killed; but it ſeems abſurd, That he who 


apparently attempts to murder another, which is the moſt heinous of 


all Felonies, ſhould be eſteemed ſuch, when thoſe who attempt other Felo- 
nies, which ſeem to be much leſs criminal, are allowed to be killed 4s 
downright Villains, not deſerving the Proteion or Regard of the 2x4 
| I | ect: 


Sect. 23. Neither can a Man juſtify the killing another in Defence of 1 | 


pe 
. XG 
1 


2 
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_ $8. 25. However, perhaps in all theſe Caſes, there ought to be à N. Bendio 47 


5 | Diſtinction between an Aſſault in the Highway and an Aſlault in aTown' by oh oy | 
ber in the firſt Caſe it is ſaid, That the Perſon aſſaulted may juſtifie kil- P. cap. 358. 
= ling the other without giving back at all: But that in the ſecond Caſe, H. F. 0 42. 

ne ought to retreat as far as he can without apparently hazarding his Life, 
in reſpect of the Probability of getting Aſſiſtance... ©, 
II. Alfo the killing of an innocent Perſon, in the Defence of a Man's 
ef. is (aid to be juſtifiable in ſome ſpecial Cafes, as, „ 
Ee. 26. I. If two be ſhipwreck'd together, and one of them get bl. cap. g8. 
= | upon a Plank to fave himſelf, and the other allo, having no other Means. DN 
to (ave his Life, get upon the ſame Plank, and finding it not able to 
ſupport them both, thruſt the other from it, whereby he is drowned, it 


ſeems that he, who thus preſerves his own Life at the Expence of that of 

„another, may juſtifje the Fact by the inevitable Neceſſity of the Caſe. 

„Sec. 27. If a Matt be awakened in the Night with an Alarm that 3 

1 WT Thieves are in his Houſe, and ſearching for them in the dark with his ah 

1 sword drawn, happen to kill a Perſon lying hid in Part of the Houſe, | 

wo in Truth had no ill Deſign, and was brought thither by a Servant 

ins order to aſſiſt in cleaning the Houſe, it ſeemeth that he may juſtifie the 

"WF rad, inaſmuch as it bath not the Appearance of a Fault. | 
1 
{. ; 5 - 5 5 . ö 
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in L. Xauſable Homicide is either per infortunium, or fe defendendo. I 
n , In treating of which, I (baþigrſt ſhew the Nature of each of them il 
be | Jiſtindly, and then conſider thoſe Proporties wherein they both agree. li 


Se. I. And firſt of Homicide per Inſortunium, or by Miſadventure, 1 
which is where a Man in doing a lawful Act, without any Intent of Hurt, H P. C. 31. 
E unfortunately chances to kill another; as, Fs 0 . 
1 = deck. 2. 1. Where a Labourer being at Work with a Hatchet, the 64. 4 5. b. 
| = Hea! thereof flies off, and kills one who ſtands by. m__ Bro. Coro. 59. 
1 Heck. 3. II. Where a third Perſon whips a Horſe on which a Man is 11 1c. 50. 
el riding. whereupon he ſprings out, and runs over a Child and kills him. 
te | ib in which Caſe the Rider is guilty of Homicide per infortunium; and he 


1 
12 
11 
1 
1 * 
Fi! 
U 
s 


o | & 9 gave the Blow, of Manſlaughter. 3 | . 

1s þ Seck. 4. III. Where a Workman, having firſt given loud Warning to Kelynge 40. 
be all Perſons to ſtand clear, flings down a Piece of Timber from a private 225 lib. 3. 
G Houſe ſtanding out of the Road; and thereby kills one who happens to B4½t 5. 96. 
be underneath: 


=_ .. . (But if any Perſon fling down ſuch a Piece of Timber H.e. c. 31. 
= © | idly in Play, oreven a Workman fling it down in the Streets of a Town, 25 Coro. 
hat 1 where the Danger is apparent in reſpect of the number of People conti- 
ons nually paſſing by, he is guilty of Manſlaughter.) . | 


ds, 3 IV. Where a Schoolmaſter in correcting his Scholar, Or a Brat lib. . 
'ho 5 : US Son, or a Maſter bis Servant, or an Officer in whi pping a Cri- 2 4 —— 
: of 5 al condemned to ſuch Puniſhment, happens to occaſion his Death; Crom. 28 b. 
lo- yet ib ſuch Perfons in their Correction be ſo barbarous, as to ex- Belt. cap. gs. 


] as | 3 cy all Bounds of Moderation, and thereby cauſe the Party's Death, Kellw. 136. 
w. P Ve guilty of Manſlaughter at the leaſt; and if they make uſe of 
7. = | | '* an 
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Kelynge * an Inſtrument improper for Correction, and apparently indangering the KM 
45 R Party's Life, as an iron Bar, or Sword, & c. or kick him to the Ground 
and then ſtamp on his Belly and kill him, they are guilty of Murder) 
Kelle. 108. Se. 6. V. Where one lawfully uſing an innocent Diverſion, | 


Bro. Cor. 148. ſhooting at Butts, orata Bird, 0 c. by the glancing of an Arrow, Or 


ar. ee ſuch like Accident, kills anotgerr. mY 1 
Kellw. 108, Sect, 7. VI. Where a Perſon happens to kill another in playing z t 
„ > 9. „ Match of Foot-ball, Wreſtling, or fuch like Sports which are attended 
| 11 H 7.23. 2. with no apparent Danger of Life, and intended only for the Trial, Ex. = 
| c.crciſe, and Improvement, of the Strength, Courage, and Adivity of te ; 
þ Parties. N „ op” | ST #F 
= . , fl 0.45 2. 'Sect, 8. © VII. Where one kills another in fighting at Barriers or Til. ; 
4? Kellw. 168, ing by the King's Command, which by the better Opinion, ſecures hin a 
\ 126, _ Wer being guilty of Felony, by Reaſon of any ſuch unfortunate Acci- WM 
= . 85 50 | | TE | | L T 
4 Hob 8 bil beton But if a Perſon kill another by ſhooting at a Deer, Gr. in. + 
Clomp. 29. . third Perfon's Park, in the doing whereof he is a Treſpaſſer ; or by ſhoot: 
; devs De ing off a Gun, or throwing yr, Ih in a City or Highway, or wh cl Place a 
i 2. P. C. 31. where Men uſually reſort; or © by throwing Stones at another wantonly lM « 
= A N * in Play, which is a dangerous Sport, and has not the leaſt Appearance of r 
=_ - Oh any good el Lo — any other ber idle * * cannot = | 
494 indanger the bodily Hurt of ſome one or orther; or by tilting or play- | 
3 Con. Hob. ing e . the King's Command; Or by ne with | = 
- IT» cap 98, naked Swords covered with Buttons at the Points, or with Swords in te = 
4 II. P. C. 57. Scabbards, or ſuch like rafh Sports, which cannot be uſed without the JP 
i Aleyn 1. manifeſt Hazard of Life, he is guilty of Manſlaughter. WW Y 6 
ia H.P.C.52,57. Sect. 10. And if a Man happen to kill another, in the Execution of a | ) 


malicious and deliberate Purpoſe to do him a perſonal Hurt, by wound MF 
Kelynge 117- ing or beating him; or in the wilful Commiſſion of any unlawful At, 
which neceſſarily tends to raiſe Tumults and Quarrels, and conſequently / ³⁵ 
cannot but be attended with the Danger of perſonal Hurt to ſome one oo 
other; as by committing a Riot, robbing a Park, Gc. he ſhall be ad- 1 
TER judged guilty of Murder. 1 „ 
Fee Len 11. And a fortiori, he ſhall come under the ſame Conſtruction. 
Supra Ch. 15 whoin the Purſuance of a deliberate Intention to commit a Felony, chances 
Seck. 4. to kill a Man, as by ſhooting at tame Fowl, with an Intent to ſteal 
H. F. C. 52 them, Gc. for ſuch Perſons are by no Means favoured, and they muſt at 
their Peril take care of the Conſequence of their Actions; and it is a ge- 
neral Rule, That where-ever a Man intending to commit one Felony, 
happens to commit another, he is as much guilty as if he had intended 
the Felony which he actually commits. . ö 
H.P.C.3:. Sect, 12. Neither ſhall he be adjudged guilty of a leſs Crime, who 
Toft, 57. kills another, in doing fuch a wilſul Act, as ſhews him to be as dangerous 
| Dal. cap. 93- as a wild Beaſt, and an Enemy to Mankind in general; as by going delt- F F 
berately with a Horſe uſed to ſtrike, or diſcharging a Gun, among a Mal- = 
ne ne titude of People, or throwing a great Stone or Piece of Timber from - | 
229 Houſe into a Street, through which he knows that many are paſſing; an 
Dalt. cap. 97 jt is no Excuſe that he intended no Harm to any one in particular, ot 
that he meant to do it only for Sport, or to frighten the People, G. 1 
Sect. 13. And now I am to conſider Homicide ſe defendendo, Which | 
24. ſeems to be where one, who has no other poſſible Means of preſerving bis 
t. C 49:42: Life fron) one who. combats with him on a ſudden Quarrel, or of defend- 
$.*6-'5* i ng his Perſon from one who attempts to beat him, (eſpecially 3 


Vide ſupra. | 
"Clin. 3.2535 
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1 attempt be made upon him in his 6wn Houſe,) kills the Perſon by wliom 

oe is reduced to ſuch an inevitable N eee 1 
F.. 14. And not only he who on an Aſſault retredts to a Wall, or Bro. Coro. 
N che other, is judged by the Law fo act upon unavdidable Neceſſity; © © 


but alfo he who being aſſaulted in ſuch a Manner, and in ſich a Place, 3 Toft. 56, 
1 chat he cannot go back without manifeſtly indangerlüg his Life, kills the HP. C. 41. 


4 other without retreating at all. 3 £ . 

.. 15. And notwithſtanding a Perfon who retreats from an Affault H. r. c. 4i. 

e to the Wall, give the other Wounds in his Retreat, yet if he give him OR = 
no mortal one till he get thither, and then kill Him, he is guilty of Ho- 

t- "FF micide ſe defendendo only. ff 3 

m . $:#. 16. And an Officer who kills one that reſiſts him in the Execu- H P. C. 41. 

i. tion of his Office, and even a private Perſon, that kills one who feloni- 3. Iaſt. 56. 


oully affaules him in the Highway, may juſtify the Fack without ever gi- Vid tabs. 
"WT viog back at all. ar es + TOW 
Seck. 17. According to ſome good Opinions, even he whogives ano- g. p. C. 15.3. 
ther the firſt Blow on a ſudden Quarrel, if he afterwards do what he can Crom. 28. 3. 
to avoid killing him, is not guilty of Felony ; yet ſuch a Perſon ſeems to 
de too much favoured by this Opinion, inaſmuch as the Neceſlity to 
Vuvbich he is at laſt reduced, was at the firſt ſo much owing to his own 
Fault. And it is now agreed, That if a Man ſtrike another upon Malice Kelvnge 58. 
Prepenſe, and then fly to the Wall, and there kill him in his own De. I 96s 
fence, he is guilty of Murder. 3 | 

S. 18. Thus far of each kind of excuſable Homicide diſtinctly 
conſidered, and now l am to conſider thoſe Properties wherein they both 
agree. | | : 

Seck. 19. And firſt it ſeems clear, That neither of theſe Homicides 3 Inſt. 56. 
are Felonies, becauſe they are not accompanied with a felonious Intent, 2.1%: 149. 
which is neceſſary in every Felony. Wo 

Sect. 20. And from hence it ſeems plainly to follow, That they were 11H. 4, 93. 
never puniſhable with Loſs of Life: And the ſame alſo farther appears Ado _ 
from the Writ de Odio & Atia; by Vertue whereof, if any Perſon com- 15 Aff Pi. 7. 
mitted for killing another, were found guilty of either of theſe Homi- vide infra. 
cides, and no other Crime, he might be bailed ; and indeed it ſeems to be 
againſt natural Juſtice to condemn a Man to Death, for what is owing 
rather to his Misfortune than his Fault. 

Sect. 21. It is true indeed, That ſome of our beſt Authors have ar- 
gued from the Statute of Marlbridge, ch. 26. which enacts, That Muyr- 
drum de cętero non adjudicetur, ubi Infortunium tantummodo adjudicatum eſt, 
Oc. that before this Statute Homicides by Miſadventure, or /e defendendo, 
were adjudged Murder, and conſequently puniſhed by Death. 
s Heck. 22. But to this it may be anſwered, That Murder in thoſe Days, Bre. 134 b. 
..- ſignified only the private killing of a Man by one, who was neither ſeen Kelynge 121. 
u- vor heard by any Witneſs, for which the Offender, if found, was: to be 

died by Ordeal, and if he could not be found, the Town in which the 
nd Fatt was done, was to be amerced ſixty fix Marks, unleſs it could be proved 
or dat the Perſon killed was an Exgliſpman; for otherwiſe it was preſumed 
1 that he was a Dane or Norman, who in thoſe Days were often privately 
ch W'l made away by the Ergliſh. And it being a Doubt whether Homicide by Bra. 135. 2. 
his WY Miſadventure, ec. were to be eſteemed Murder in this Senſe, it ſeems 


1d- g : to have been the chief Intent of the Makers of this Statute to ſettle this 
ch [FS Queſtion, 


Dir. cap. 98. 


4 | . 


Vide ſupra. | 
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Fitz. coro. 
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e. 1 the uſual Courſe, by the coming of the Juſtices of Gaol-Delivery. 
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76 _ of Manſlaughter 


NESS theſe Offences be Felonies, yet a Perſon guilty of them is not baiſable b 
JIriuſtices of Peace, but muſt be committed till the next coming of the 


| Juſtices of Eyre or Gaol-Delivery. 


- Regift.133.b." Sect. 24. Indeed anciently a Perſon, committed for the Death of : 


3 60 16 Man, might ſue out the Writ de Odio & Atia, which by Magna Charta 26 


4 lab. 182. is grantable without Fee; and if thereon, by an Inqueſt taken by the 
Btact. 123. 


Brat. g. . Sheriff, he were found to have done the Fact by Miſadventure, or ſe dt. 
Ch. 25. fendendo, he might be mainprized by twelve Men, upon the Writ de jy. 
nendo in Ballium. But ſuch Writs and Enquiries were taken away by the 


S. p. c. -7.G. Statute of Glouceſter, 9 and 28 Ed. 3. 9. And though perhaps they were 


Inſt. 43,315. again revived by 42 Ed. 3. 1. which makes all Statutes, contrary to 
9 co. 6 Magna Charta, void ; yet at this Day they ſeem to be obſolete, and in. 


Morn agg deed uſeleſs, inaſmuch as the Party may probably be ſooner delivered in 


Vide ſupra. Sect. 25. III. It is alſo agreed, That no one can excuſe the killing an. 


Ch. 28.5. 3. other, by ſetting forth in a ſpecial Plea, that he did it by Miſadven- 


ture, or ſe defendendo, but that he muſt plead Not guilty, and give the 
4H. 7.2.2. * ſpecial Matter in Evidence. And that where. ever a Perſon is found guilty 


N of ſuch Homicide, either upon a ſpecial Indictment for the ſame, or by a 


5 Iaſt. 316. Verdict ſetting forth the Circumſtances of the Caſe on a general Indid- 


1 


S. P. C. f. b. ment of Murder or Homicide, he ſhail be diſcharged out of Priſon upon 


1 Bail and forfeit his Goods: But that upon removing the Record by Cer. 


297,354, 361. tiorari into Chancery, he ſhall have his Pardon of Courſe, without ſtay- 


Dalr. cap. 96, ing for any Warrant from the King to that Purpoſe, as ſhall be more 
aw 246, fully ſhewn. B. 2. Ch. 37. S. I. 


DT 5 
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C HAN XIX. 
Of Manſlaughter. 


| 2 Omicide againſt the Life of another, amounting to Felony, 18 either 
with or without Malice. 


3. Inſt. 55,5 . Sect, 1. That which is without Malice is called Manſlaughter, or 


He 5% ſometimes Chance-medley, by which we underſtand ſuch killing as hap- 
pens either on a ſudden Quarrel, or in the Commiſſion of an unlawful 
Acc, without any deliberate Intention of doing any Miſchiet at all. 
I p. C. 21. Sect. 2. And from hence it follows, That there can be no Acceſſaries 
E. 2. Ch 29. to this Offence before the Fact, becauſe it muſt be done without Preme- 
_ ditation, | Fn 
| Sect. 3. But the Learning relating to this Head being for the molt 
part co-incident with that of others, it will be ſuperfluous to enlarge on 
it here; and therefore 1 ſhall refer the Reader to other Chapter sfor the 
particular Caſe, as to the following Chapter of Murder, from Section 21 
to 32. for thoſe concerning Duelling ; and to the ſaid Chapter, Sections 
47, 48, 49 and to Chapter 28. Sections 14, 15. for ſuch as happen in a 
Riot, &c. and to Chapter 29 from Section 6 to Section 13. for ſuch as 
fall out in the Execution of a raſh, unlawful Action. 


Sect. 4. 
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HP.C.g8,99. Sect. 23. II. However it is certain, That notwithſtanding neither g lb 
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"T inſtrument, which cannot come properly under the Words Thruſt, or | 
Stab, is not a Killing within the Statute; but it ſeems that the diſchar- 


"BE was (truck by him in the Quarrel before he gave the mortal Wound 
be is out of the Statute, though be himſelf gave the firſt Blow. 


Chap. 3 0. | Of | Manſlaug htey. | 77 


Sek 4. But there is a particular kind of Manſlaughter proper to be 


SE |; ere, from which the Benefit of the Clergy is taken away b 
| FEET Where any Perſon ſhall ſtab or thruſt any Perſon or Perſons tha 
= th not then any Weapon drawn, or that bath not then firſt ſtriken, the Part 
| which ſhall ſo ſtab or thruſt, ſo as the Perſon or Perſons ſo ſtabbed or thruſt, 
| ſhall thereof die within the Space of fix Months then next following, although it 
| cannot be proved that the ſame was done of Malice fore-thought, 5 


Seck. 5. It is generally holden, That this Statute is but declarative of Buig. 87. 


WT the Common Law, and in the Conſtruction thereof, the following Points Kelynge 55. 
WE have been reſolved. 


Seck. 6. I. That where-ever a Perſon who happens to kill another, : Jon. 240. 
Vide 3 Lev. 
I 266. 


ebf. 7. II. That he only who actually gives the Stroke, and not any H. P. c. 38. 


3 "i ö of thoſe who may be ſaid to do it by Conſtruction of Law, as being ** B. 2. Ch. 


preſent, and aiding and abetting the Fact, are within the Statute, from 8 


MF whence it follows, That if it cannot be proved by whom the Stroke was Ae 44. 
given, none can be found guilty within the Statute. 


| Seff, 8, III. That the Killing of a Man with a Hammer, or ſuch like Jones 432. 


ging a Piſtol, or throwing a Pot, or other dangerous Weapon at the; Lev. 266. 
Party, is within the Equity of the Words, having a Weapon drawn; for 
Penal Statutes are conſtrued ſtrictly againſt the Subject, and favourably 
and equitably for him. „„ | 

Seck. 9. IV. That there is no need to lay the Coneluſion of the In- H. p. c. 58 
dicment contra formam Statuti, becauſe the Statute makes no new Offence, _ 
but only takes away the Privilege of the Clergy from an old one, and 
leaves it to the Judgment of the Common Law; from whence it follows, See B. a. Ch. 
That a Perſon indicted on the Statute, may be found guilty of Man- 5. S 11. 
ſlaughter generally. Alſo from the ſame Ground it hath been reſolved, H. p. c. ;8, 
That if both an Indictment lay, and a Verdict alſo find, a Fact to be 266. 
contra formam Statuti, which cannot poſſibly be ſo, as that A. and B. Kn 47. 
aided and abetted C. contra formam Statuti, yet neither ſuch Indictment 
nor Verdict are void, but A. and B. ſhall be dealt with in the ſame 
Manner as they ſhould have been, if thoſe Words contra formam Statuti 
had been wholly omitted, becauſe the Subſtance of the Indictment bein 


found, they may be rejected as Surplus and Senſeleſs: And, 4 fortior? 


therefore it is certain, that they ſhall do no Hurt to an Indictment or ceo. Jac. 283. 


Verdict containing a Fact which may be within the Statute. 
Sec. 10. V. How far the Words contra formam Statuti, ſupply a De- 


fect in an Indictment, whi , | 
bx Chinn. 8. 116 s which does not ſpecially purſue the Statute, See 


— 


Of Murder. 


CHAT. XXXI 
Of Murder. SEES 


FT JOmicide againſt the Life of another, amounting to Felony with Mz 
lice, is either Murder or Petit Treaſon. e 


$2. 1. And firſt of Murder, which antiently ſignified only the pr. 

vate Killing of a Man, for which by Force of a Law introduced by King 

Bract. 134. b. Canutus for the Preſervation of his Danes, the Town or Hundred where 

| Kelynge 121.2 the Fact were done, was to be amerced to the King, unleſs they could 

&c. prove that the Perſon {lain were an Exgliſoman, (which Proof was called 

Engleſchire) or could produce the Offender, &c. And in thoſe Days 

Bract. 12 1. 2. the open wilfal Killing of a Man through Anger or Malice, &c. was not 
| called Murder, but voluntary Homicide. | 5 

8. P. C. 18. b. Sec. 2. But the ſaid Law concerning Ergleſhire having been aboliſhed 

W by 14 Ed. 3. 4. the Killing of any Exgliſoman or Foreigner through Ma. 

lice prepenſe, whether committed openly or ſecretly, was by Degrees 

called Murder; and 13 Ric. 2. 1. which reſtrains the King's Pardon in 


certain Caſes, does in the Preamble, under the general Name of Murder, 3 þ 
Include all ſuch Homicide as ſhall not be pardoned without ſpecial | ? 
Words; and in the Body of the Act expreſſes the ſame by Murder, or 


Killing by Await, Aſſault, or Malice prepenſed. And doubtleſs the Ma- 
kers of 23 fl. 8. cap. 1. which excluded all wilful Murder of Malice pre- 


penſe from the Benefit of the Clergy, intended to include open, as well 


as private, Homicide within the Word Murder. „ 
Sec. 3. By Murder therefore at this Day we underſtand, the wilful 
Killing of any Subject whatſoever, through Malice fore- thought, whether 


the Perſon {lain be an Exgliſoman or Foreigner. 


And for the better underſtanding hereof, I ſhall examine the following 
Particulars : hats 1 


1. In what Caſes a Man may be ſaid to kill another. 

2. In what Places ſuch Killing is within the Cognizance of the Law. 
3. Who are ſuch Perſons by killing of whom a Man may commit 
„ Sfnpgder.”-_..;- 1 . 1 

What Killing ſhall be adjudged to be Malice prepenſe, or Murder. 


4 
Seck. 4. As to the firſt Point, viz. In what Caſes a Man may be (aid 
to kill another; not only he who by a Wound or Blow, or by Poiſoning, 
31nft. 48. Strangling, or Famiſhing, Gc. directly cauſes another's Death, but allo in 
3- many Caſes, he who by wilfully and deliberately doing a Thing which 
apparently endangers another's Life, thereby occaſions his Death, iball 

be adjudged to kill him. 5 
Crom. 24. b. Self. 5. And ſuch was the Caſe of him who carried his ſick Father, 
= Ho againſt his Will, in a cold froſty Seaſon, from one Town to another, by 

* Reaſon whereof he diet. | 


2 | Hg. 6. 
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ep. 31. r 
. 4 Sec. 6. Such alſo was the Caſe of the Harlot, who being delivered of 4 24 b. 
RE. child, left it in an Orchard covered only with Leaves, in which Con- D. car. 93. 
Eon it was ſtruck by a Kite, and died thereof. | 5 

& 5-5. 7. And in ſome Caſes a Man ſhall be ſaid, in the Judgment of 


2 f. P. C 38 e. 
1 a « l | 3 Inſt. 91. 
cuſe an innocent Perſon, who on his Evidence is condemned and execu- D. cep gz. 


ted: or where one incites a b Madman to kill himſelf or another; or Subta Ch 1. 


ttberefore if a Man have an Ox or Horſe, which he knows to be miſchie- 3 f _ 8 
vous, by being uſed to gore or ſtrike at thoſe who come near them, and Cm 24 b. 
do not tie them up, but leave them to their Liberty, and they afterwards Delt. cop. 93. 


= . 22 | * 4: Pult. 122. b. 
kill a Man, according to ſome Opinions, the Owner may be indicted, as 1, P. C. z; 


= | ſaical Law. However, as it is agreed by all, ſuch a Perſon is certainly Exodus c. 21. 
XX guilty of a very groſs Miſdemeanour. : 1 


IF k BRI 5 to Lir. 75. 
2X Realm, and dies here, cannot be determined at Common Law, becauſe it S. P. C. 65. a. 


dies here of a Wound given there, may be heard and determined before er 
the Conſtable and Marſhal, according to the Civil Law, if the King Pl. 34. 


County in Encland: 
el. 12. A Murder at Sea was anciently cognizable only by the Civil 
Law, but now by Force of 27 H. 8. 4. and 28 H. 8. 15. it may be tried and 
determined before the King's Commiſſioners in any County of Exgland ac- Laſt 48, 49. 
| 2 cording to the Courſe of the Common Law; yet the Killing of one who 
= dics at Land of a Wound received at Sea, is neither determinable at 
$ Common Law, nor by Force of either of theſe Statutes; but it ſeems, 1 Leon. 27. 
that it may be tried by the Conſtable and Marſhal, or before Commil- 3 +: 
ſioners appointed, in Purſuance of the aforeſaid Statute of 33 H. 8. 2. 
*%. 13. It is ſaid by ſome, That the Death of one who died in one 3Iatt. 48, 47. 
County, of the Wound given in another, was not indictable at all at _ 
= -2mmon Law, becauſe the Offence was not compleat in either County, 3 _ 
1 and the | 1 enquire only of what happened in their own County. Indio. 13. 
ut it hath been holden by others, That if the Corps were carried 5 8 
6 tne 6. H. 7. 10. 4 


80 


41s. 
S.P.C 182. 
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Finch, Law. the County where the Stroke was given, the whole might be enquired of 


\ 


by a Jury of the ſame County: And it is agreed, That an Appeal migjt 


c. . Aſſ Pl. 9. be brought in either County, and the Fact tried by a jury returned joint. 


Bro. Appeal. 
3, 80, 83, 85, 


149. 


Cro. Car. 247. 
1 Jen 255, 
1 Lev. 118. 
La tch. 12.118. 


3 Inſt. 50. 


ly from each: And at this Day by Force of 2 and 3 Ed. 6. 24. the whole 
is triable by a Jury of the County wherein the Death ſhall happen, on 
an Indictment found, or Appeal brought, in the ſame County. 
Seb. 14. Alſo by Force of 26 H. 8. 6. a Murder in Valet may be 
enquired of in an adjoining Exgliſp County, but Appeals muſt Qill be 
brought in the proper County. 125 

Sec. 15. As to the third Point, viz. Who are ſuch Perſons by killing 
of whom a Man may commit Murder; it is agreed, That the malicious 


| Killing of any Perſon, whatſoever Nation or Religion he be of, or of 


BraQ. 121. 

S. P. C. 21. 
Bro Coro. 91. 
H. P. G. 52. 
Fitz Coro. 
183. 263. 


23 All Pl. 94. 


B. 2. Ch. 29. 
S. 18. 

3 Inſt. 50. 
1 
Bro. Coro. 68. 


Dualt. cop. 93. 
Exodus c. 21. 


any Miſchief follow, then thou ſhalt give Life for Life. 


v. 22, 23. 


Dyer 186. 
3 Inſt. 5 1. 


keſynge 127. 


Kclynge 130. 


Kelynge 129, 


130. 


whatſoever Crime attainted, is Murder. : 
Sect. 16. And it was anciently holden, That the cauſing of an Abor- 


tion by giving a Potion to, or ſtriking, a Woman big with Child, was 


Murder : But at this Day, it is ſaid to be a great Miſpriſion only, and 
not Murder, unleſs the Child be born alive, and die thereof, in which 
Caſe it ſeems clearly to be Murder, notwithſtanding ſome Opinions to 
the contrary. And in this Reſpect alſo, the Common Law ſeems to be 
agreeable to the Moſaical, which as to the Purpoſe is thus expreſſed, If 
Men ſtrive and hurt a Woman with Child, ſo that her Fruit depart from her, 
and yet no Miſchief follow, he ſhall be ſurely puniſhed, according as the Woman's 
Husband will lay upon him, and he ſhall pay as the Judges determine; And if 


Se. 17. It ſeems allo agreed, That where one counſels a Woman to 


kill her Child when it ſhall be born, who afterwards does kill it in Pur- 


ſuance of ſuch Advice, he is an Acceſſary to the Murder. 3 

Seck. 18. As to the fourth Point, viz, What Killing ſhall be adjudged 
of Malice prepenſe or Murder; it is to be obſerved, That any formed 
Deſign of doing Miſchief may be called Malice; and therefore that not 


ſuch Killing only as proceeds from premeditated Hatred or Revenge 


againſt the Perſon killed, but alſo in many other Caſes, ſuch as is accom- 


panied with thoſe Circumſtances that ſhew the Heart to be perverſſy 


wicked, is adjudged to be of Malice prepenſe, and conſequently Murder. 


Seck. 19. And according to this Notion, I ſhall conſider, | 

1. Such Murder as is occafioned through an expreſs Purpoſe to do ſome 
perſonal Injury to him, who is ſlain in particular, which ſeems to be 
moſt properly called expreſs Malice. 2 Ss 

2. Such as happens in the Execution of an unlawful Adtion, princi- 
pally intended for ſome other Purpoſe, and not to do a perſonal Injury 


to him in particular who is ſlain, in which Caſe the Malice ſeems to be 


moſt properly ſaid to be implied. 


Sect. 20. As to Murder in the firſt Senſe, ſuch Alves ſhew a direct 
and deliberate Intent to kill another, as Poifoning, Stabbing, and ſuch 
like, are fo clearly Murder, that I know not any Queſtions relating there- 


to worth explaining: But the Caſes, which have born Diſpute, have 


Bulſt. 86, 87+ 


generally happened in the following Inſtances; 


1. In Duelling. 7 


2. In killing another without any Provocation, or but upon a ſlight one. 
3. In killing one whom the Perſon killing intended to hurt in a leſs 
Degree. ie RR nm 


dell. 21. As to the firſt Inſtance of this Kind, it ſeems agreed, That 


where ever two Perſons in cool Blood meet and fight on a precedent an 
8 | | rel; 
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E | hem is killed, the other is guilty of Murder, and can 
ö . _ 8 by alledging that he was * firſt ſtruck by the Deceaſed; , Bulſt. 147. 
= = 4 nad often b declined to meet him, and was prevailed upon to Crom. 22. b. 
14 1 - ** his Importunity ; or that it was his only Intent to vindicate his e _ 
1 Reputation or that he meant not to kill, but only to diſarm, his Ad- 3 Butt. 171. 
1 verſary : For ſincc he deliberately engaged in an Act bighly unlawful, in H. F. C. 48 
Defance of the Laws, he muſt at his Peril abide the Conſequences 
1 . And from hence it clearly follows, That if two Perſons 3 ton. 51. 
WW quarrel over Night, and appoint to fight the next Day ; or quarrel in . 
RE the Morning, and agree to fight in the Afternoon ; or ſuch a conſide- 11% 78. 
rable Time after, by which, in common Intendment, it muſt be preſu- IE 
med that the Blood was cooled, and then they meet and fight, and one 
kill the other, he is guilty of Murder. 3 . 
CSoec. 23. And where ever it appears from the whole Circumſtances Kelynge 36. 
of the Caſe, That he who kills another on a ſudden Quarrel, was Ma- 1 Sid. 177. 
ſter of his Temper at the Time, he is guilty of Murder; as if after the 
| Quarrel he fall into other Diſcourſe and talk calmly thereon z or per- 


| 

"MT haps if he have ſo much Conſideration, as to ſay, That the Place where- 

in the Quarrel happens is not convenient for Fighting; or that if he 

; IM: ſhould fight at preſent, be ſhould have the Diſadvantage by reaſon of the « Lev. 185. 

height of his Shoes, Oc. 5 

j : Seck. 24 And if 4. on a Quarrel with B. tell him that he will not 
ſtrike him, but that he will give B. a Pot of Ale to ſtrike him, and 

) WM thereupon B. ſtrike, and A. kill him, he is guilty of Murder; for he H. P. C. 48. 

- "XX ſhall not elude the Juſtice of the Law by ſuch a Pretence to cover his 

Malice. — 5 

d Seck. 25. In like Manner if B. challenge A. and A. refuſe to meet 

d | a him, but in order to evade the Law, tell B. that he ſhall go the next 

Xt Day to ſuch a Town about his Buſineſs, and accordingly H. meet him 

” | the next Day in the Road to the ſame Town, and aſſault him, where 

4 5 upon they fight, and A. kills B. he ſeems guilty of Murder, unleſs con. Crom. 

) Þ it appear by the whole Circumſtances that he gave B. ſuch Informa- 22. b. 

r. _ — and not with a Deſign to give him an Opportunity * 
: of Fighting, 8 

= SS. ns And at this Day it ſeems to be ſettled, That if a Man af: Crom 22 b. 

* FR fault another with Malice prepenſe, and after be driven by him to the Datr. cap. 93. 

; | Wall, and kill him there in bis own Defence, he is guilty of Murder, {FC +7: 


in reſpect of his firſt Intent. N 1 eh $9, 
U Keck. 27. And it hath been adjudged, That even upon a ſadden 

* | F Quarrel, if a Man be ſo far provoked by any bare Words or Geſtures 

4 5 3 of another, as to make a Puſh at him with a Sword, or to ſtrike at him Crom 23. a. b. 


h with any other ſuch Weapon as manifeſtly indangers his Life, before on, * 
the other's Sword is drawn, and thereupon a Fight enſue, and he who Mawgrides's 


ve made ſuch Aſſault kill the other, he is guilty of Murder; becauſe that © 
by aflaulting the other in ſuch an outrageous Manner, without givin 

him an Opportunity to defend himſelf, he ſhewed that he intended not 

to fight with him, but to kill him, which violent Revenge 1s no more 


8 | | 22 by ſuch a ſlight Provocation, than if there had been none 

—_ Sec. 29. But it is ſaid, That if he who draws upon another in a Kelynge 55. 
aʒt ſudden Quarrel, make no Paſs at him till his Sword is drawn, and then 67,131. 
- licht with him, and kill him, he is guilty of Manſlaughter only, becauſe 
el, that by negletting the Opportunity of killing the other before he was on 
I 1 A his 
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2Rol. Re. 461. 


H. P. C. 48. 
3 Inſt. 51. 


Crom. 23. a. 


Dale. cap. 93. 


H.. C. 49. 
1 Rol. Rep. 
360. | 

3 Bulſt. 171. 


H. F. C. 51. 


Dalt. cp 93. 


H. P. C. 51. . 


Kelynge 27. 


a Kelynge 
125. 

2 Rol. Rep. 
460, 461. 
b Kelynge 
131, &c. 


Dalc. cap. 93. 
© Cro,E1.779. 


Noy. 171. 
I Sid. 277. e 


1 Levin. 180. 


Hob. 121. 
Con. 1 Jon. 


432. 2, 
Kelynge 131. 


Kelynge 55, 
8 
Kelynge 61, 
136. 


Cro. Jac. 296, 


12 Co. 87. 
Ks lynge 
137. 

1 Vent. 158, 
159. 

Raym 212, 

2 Keb. 8:9. 
d Kelynge 


135. 
3 Mod. 68. 
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his Guard, and in a Condition to defend himſelf, with like Hazard to 
both, he ſhew'd that his Intent was not ſo much to kill, as to combat 
with the other, in Compliance with thoſe common Notions of Honour 


which prevailing over Reaſon, during the Time that a Man is under the 


Tranſports of a ſudden Paſſion, ſo far mitigate his Offence in Fighting 
That it ſhall not be adjudged to be of Malice prepenſe. : 

Sec. 29. And if two happen to fall out upon a ſudden, and preſent. 
ly agree to fight, and each of them fetch a Weapon, and go into the 


Field, and there one kill the other, he is guilty of Manſlaughter only, 


becauſe he did it in the Heat of Blood. ' 

Seck. 30. And ſuch an Indulgence is ſhewn to the Frailties of humane 
Nature, That where two Perſons who have formerly fought on Malice, 
are aftewards to all Appearance reconciled, and fight again on a freſh 
Quarrel, it ſhall not be preſumed that they were moved by the old 
Grudge, unleſs it it appear by the whole Circumſtances of the Fad. 

Sect. 31. But the Law ſo far abhors all Duelling in cold Blood, That 
not only the Principal who actually kills the other, but alſo his Seconds 
are guilty of Murder, whether they fought or not; and ſome have 
gone ſo far as to hold, That the Seconds of the Perſon killed are alſo 
equally guilty, in Reſpect of that Countenance which they give to their 
Principals in the Execution of their Purpoſe, by accompanying them 


therein, and being ready to bear a Part with them: But ſome have 


thought this rather too ſevere a Conſtruction to make a Man by ſuch 
Reaſoning the Murderer of his Friend, to whom he was ſo far from 


intending any Miſchief, that he was ready to hazard his own Life in 
his Quarrel. ERS 6 | | | mY, | | ; | = 

Sect. 32. And now I am to conſider the ſecond Inſtance of this kind, 
viz, Such Murder as happens in killing another without any Provoca- | 
tion, or but upon a ſlight one; as to which it is to be obſerved, That 
where-ever it aprears that a Man killed another, it ſhall be intended, 


prima facie, that he did it maliciouſly, unleſs he can make out the con- 
trary, by ſhewing that he did it on a ſudden Provocation, Oc. 

Sect. 33. Alſo it ſeems to be agreed, That no * Breach of a Mans 
Word or Promiſe, no Treſpaſs either to > Lands or Goods, no Affront 
by bare e Words or Geſtures, however falſe or malicious it may be, and 


aggravated with the moſt provoking Circumſtances, will excuſe him 


from being guilty of Murder, who is fo far tranſported thereby, as im- 
mediately to attack the Perſon who offends him, in ſuch a Manner as 
manifeſtly endangers his Life, without giving him Time to put himſelf 
upon his Guard, if he kills him in Purſuance of ſuch Aſſault, whether 
the Perſon ſlain did at all fight in his Defence or not; for ſo baſe and 
cruel a Revenge cannot have too ſevere a Conſtruction. 5 

Sect. 34. But if a Perſon ſo provoked, had beaten the other only in 
ſuch a Manner, that it might plainly appear that he meant not to kill 
but only chaſtiſe him; or if he had reſtrained himſelf till the other 
had put himſelf on his Guard, and then in fighting with him had 
killed him, he had been guilty of Manſlaughter only. 

Sect. 35. And of the like Offence ſhall he be adjudged guilty, who 
ſeeing two Perſons fighting together on a private Quarrel, whether ſud- 


den or malicious, takes Part with one of them, and kills the other. 
Sect. 36, Neither can he be thought guilty of a greater Crime, who 
finding a Man in Bed with his Wife, or being actually b ſtruck by him, 
e 
im; 


or pulled by the Noſe, or fillipped upon the Forchead, 
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LE | thoſe who claiming a Title to it attempt for- 137. 
= Dcfence of his Houſe from tt N i 

cidiy to enter it, and to that Purpofe ſhoot at it, Gc. or in f the De- ee 
eence of his Poſſeſſion of a Room in a Publick Houſe, from thoſe who . 
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—_- him; or © who happens to kill another in a Contention for the Wall; © HP. C. 3. 


l R . 28 3 Inſt. 55. 
or 4 in the Defence of his Perſon from an unlawtyl Arreſt; or e it the 3 Kelyoge 


175 8 l Kelynge 51. 
attempt to turn him out of it, and thereupon draw their Swords upon 


him; in which Caſe the killing the Aſſailant hath been holden by ſome 
to be juſtifiable: But it is certain, That it can amount to no more than 
Manſlaughter. T 


; ing his Son's Noſe bloody, and being told by him, That he had been ©19Jic. 296. 
© beaten by ſuch a Boy, ran three Quarters of a Mile, and having \ Vent. 5 
found the Boy, beat him with a ſmall Cudgel, whereof he afterwards 

died. 55 | : e e e 
Fett. 38. And now we are come to the third Inſtance of this kind, Kyo. Maw- 


vis. Such Murder as happens in killing one whom the Perſon killing, 770 = ; 


"WT intended to hurt in a leſs Degree; as to which it is to be obſerved, That 59, 51, 52. 
vwvbere· ever a Perſon in cool Blood by way of Revenge, unlawfully and | 
—X& deliberately beats another in ſuch a Manner, that he afterwards dies 


thereof, he is guilty of Murder, however unwilling he might have been 


I 2 3k $M n 
8 "A 
eb 5 -» BY 
to have gone ſo far | 
£ ; : 
— 8 * ; 
5 + 55 
0 2 


Sect. 39. Alſo it ſeems, That he, who upon a ſudden Provocation Cro.Car. 131. 


erxecuteth his Revenge in ſuch a cruel Manner, as ſhews a cruel and de- pon 198. 


| Palm. 545. 
"IF liberate Intent to do Miſchief, is guilty of Murder, if Death enſue, as HP * 
vuvbere the Keeper of a Park finding a Boy ſtealing Wood, tied him to a 
"3&5 Horſe's Tail and beat him, whereupon the Horſe ran away and killed 
him. 2 OE 8 ; 

Sect. 40. And now'I am to. conſider the ſecond general Branch of 


this Head, viz. In what Caſes ſuch killing ſhall be adjudged Murder, 
which happens in the Execution of an unlawful Action, principally in- 
tended for ſome other Purpoſe, and not to do a perſonal Injury to him 5 
in particular who happens to be ſlain; and this I ſhall conſider in the 3 


following Inſtances: 


1. Where the principal Intention is to commit another Felony. 
2. Where the principal Deſign is to commit a bare Breach of the 
| Ne, not intended againſt the Perſon of him who happens to 
ain. | 

3. Where the chief Motive is to aſſiſt a third Perſon. 

4. Where the direct Deſign is to eſcape from an Arreſt. 

5- Where the principal Purpoſe is to uſurp an illegal Authority, 

6. Where no Miſchief is intended at all. ; 
Sect. 41. As to the firſt Particular, viz. Such killing as happens in 

the Execution of an unlawful Action, whereof the principal Intention 

was to commit another Felony; it ſeems agreed, That where-ever a 

Man happens to kill another in the Execution of a deliberate Purpoſe to 

commit any Felony, he is guilty of Murder; as where a Perſon ſhooting H. P. C 50. 

at tame Fowl, with an Intent to ſteal them, accidentally kills a Man; Kelynge 7. 

or where one ſets upon a Man to rob him, and kills him in making Re- II P. C. 46, ße. 

liſtance ; or where a Perſon ſhooting at, or fighting with one. Man, with Na cop. 93: 

a Delign to murder him, miſſes him and kills another. nd 


Ld 


Sect. 


Sect. 37, Nor was he judged criminal in a bigher Degree, who ſee- H. p. c. 48. 


Pl. com. 101. 


2 


OG Met 


84 
Sect. 42. And not only in ſuch Caſes where the very Act of a Perſon 3 
having ſuch a feloniogs Intent, is the immediate Cauſe of a third Perſon; 
Death, but alſo where it any Way occaſionally cauſes ſuch a Misfortune | 
- PI Crom-473. it makes him guilty of Murder; and ſuch was the Caſe of the Husband. e 
eee . N a poiſoned Apple to his Wife, who eat not enough of it to kill t 
her, but innocently, and againſt the Husband's Will and Perſwaſion | f 
gave Part of it to a Child who died thereof; ſuch alſo was the Caſe of f 
9 Co. 81. the Wife, who mixed Ratsbane in a Potion ſent by an Apothecary to her | 
Husband, which did not kill him, but afterwards killed the Apothecary, | C 
who to vindicate his Reputation taſted it himſelf, having firſt ſtirred i! 2 
„„ about. Neither is it material in this Caſe, That the ſtirring of the bo. f 
tion might make the Operation of the Poiſon more forcible than other. fl 
wiſe it would have been; for inaſmuch as ſuch a murderous Intention, n 
which of it ſelf perhaps in ſtrictneſs might juſtly be made puniſhable with 1 
Death, proves now in the Event the Cauſe of the Kings loſing a Sub. b 
ject, it ſhall be as ſeverely puniſhed as if it had had the intended Effet, M8 * 
the miſſing whereof is not owing to any want of Malice, but of Power. ! 
| PI.Crom.474 Seck. 43. But if one happen to be poiſoned by Ratsbane laid in orlee 
| 9 Co. 81.b. to deſtroy Vermine, the Perſon by whom he is ſo killed is guilty of 1 
| Homicide per infortunium only, becauſe his Intentions were wholly M8 © 
__-.-. .1nnocent. i : = 1 
H. P. C. 5 Sect. 44. Alſo if a third Perſon accidentally happen to be kill'd by on: | 8 ? 
| engaged in a Combat with another upon a ſudden Quarrel, it ſeems tha? ü K 
| he who kills him is guilty of Manſlaughter only; but it hath been al- \ 
H. p. c. 45. Judged, That if a Juſtice of Peace, Conſtable, or Watchman, or even a | 8 
1 522 private Perſon, be killed in endeavouring to part thoſe whom he ſees | 1 
Firz. coo.” fighting, the Perſon by whom he is killed, is guilty of Murder; and f 
| 18, that he cannot excuſe himſelf by alledging that what he did was ina k 
9 2 25 ſudden Affray in the Heat of Blood, and through the Violence of Pa- 
| elynge 66. & 2 1 | = N 
4 22 Aff 71. ſion; for he who carries his Reſentments ſo high, as not only to exe. 
j HP.C. 5 cute his Revenge againſt thoſe who have affronted him, but even againſt | a 
þ 5 Co.cs, ſuch as have no otherwiſe offended him but by doing their Duty, and ES 
| Crom.25.a.b. endeavouring to reſtrain him from breaking through his, ſhews ſuch an = 
| obſtinate Contempt of the Laws, that he is no more to be fayoured, | 
ö 8 than if he had acted in cool Blood. 5 Br 
| Kelynge 66. Fes. 45. Yet it hath been reſolved, That if the third Perſon ſlain in b 
ji : ſuch a ſudden Affray do not give Notice for what Purpoſe he comes, by | n 
* commanding the Parties in the King's Name to keep the Peace, or othe- E“ 
: wiſe manifeſtly ſhewing his Intention to be not to take Part in the 1 
g Quarrel, but to appeaſe it, he who kills him is guilty of Manſlaughter f: 
| only, for he might ſuſpect that he came to ſide with his Adverſary. b 
| Set, 46. As to the ſecond Inſtance of this kind, viz. Such killing 45 t 
happens in the Execution of an unlawful Action, where the principal . 
i Deſign is to commit a bare Breach of the Peace, not intended againſt the LS hb 
ij Perſon of him who happens to be ſlain ; it ſeems clear, That regularly BY a 
| where divers Perſons reſolve generally to reſiſt al} Oppoſers in the Com- y 
; miffion of any Breach of the Peace, and to execute it in ſuch a Manner ES n 
p Savil 67. as naturally tends to raiſe Tumults and Affrays, as by committing a vi” WR e 
| — 85 olent Deſſeiſin with great Numbers of People, hunting in a Park, G WE a 
| Crom. 24. b. and in ſo doing happen to kill a Man, they are all guilty of Murder; for 1 * 
Hr c, they muſt at their Peril abide the Event of their Actions, who wilfully p 
| 5 Mod. 289. engage in ſuch bold Diſturbances of the Publick Peace, in open Opps Wet tt 
J | 1 ſition to, and Defiance of, the Juſtice of the Nation. Wy ui 


§. P. C. 17. b. , Soft, 47. | : | 


Chap. zl. Of Murder. * 


Sect. 47. Yet where divers Rioters having forcible- Poſſeſſion of a Crom. 48. b. 
Houſe, afterwards killed the Perſon whom they had ejefted, as he was H. P. C. 56, 


1 5 endeavouring in the Night forcibly to regain the Poſſeſſion, and to fire 


. 4 ö 


f | the Houſe, they were adjudged guilty ot Manſlaughter only, notwith- 


ſtanding they did the Fat in Maintenance of a deliberate Injury, perhaps 
for this Reaſon, becauſe the Perſon flain was ſo much in Fault himſelf. 25 
Sect. 48. But if in ſuch, or any other Quarrel, whether it were ſud- H. P. C. ag. 


| denor premeditated, a juſtice of Peace, Conſtable, or Watchman, or even PP: 93: 


+ Inft..52.-: 


1 | a private Perfon, be ſlain in endeavouring to keep the Peace and ſup- Kelynge 66. 


preſs the Affray, he who kills him is guilty of Murder; for notwith- oy gh 3 


124 ſtanding it was not his primary Intention to commit a Felony, yet inaſ 9 Co. 68. 
much as he perſiſts in a leſs Offence with ſo much Obſtinacy, as to go on Crom. 25. 
init to the Hazard of the Lives of thoſe who no otherwiſe offend him, 
but by doing their Duty in Maintenance of the Law, which therefore 

*>XE affords them its more immediate Protection, he ſeems to be in this Re- 

"X ſpe equally criminal, as if his Intention had been to commit a Felony. 


Sect. 49. As to the third Inſtance of this kind, iz. ſuch Killing, as 


WF happens in the Execution of an unlawful Action, the principal Motive 


whereof was to aſſiſt a third Perſon, it ſeems clear, That if a Maſter ma- Pl. Crom. 100, 


ZE liciouſly intending to kill another take his Servants with him, without Conn. 


. . # Crom. 23. 
acquainting them with his Purpoſe, and meet his Adverſary and fight Dalr. cop. gz. 


with him, and the Servants ſeeing their Maſter engaged take part with H F. C. 51, 


| him, and kill the other, they are guilty of Manſlaughter only, but the 
| Maſter of Murder. | | 1 


Sect. 50. And therefore it follows, 4 fortiori, That if a Man's Servant, Crom. 46. b. 


or Friend, or even a Stranger, coming ſuddenly, - ſee him fighting with H. P. C. 57. 


another and (ide with him, and kill the other ; or ſeeing his Sword bro- ears Ak 


Rol. Rep. 

ken {end him another, wherewith he kills the other, he is guilty of 407. 408. 
| Manſlaughter only, EET ö Baile 206. 
Sect. 51. Yet in this very Caſe if the Perſon killed were a Bailiff, or 


| other Officer of Juſtice, reſiſted by the Maſter, Gc. in the due Execution Kelynge 67, 


of his Duty, ſuch Friend or Servant, &c. are guilty of Murder, whe- 85, 87. 


ther they knew that the Perſon ſlain were an Officer or not. 


Sect. 32. But perhaps it may be objected, That in this laſt Caſe there 
ſeems to be no more Malice than in the former; and ſuch third Perſon 
being wholly ignorant that the Party killed was an Officer, ſeems to be 
no morein Fault than if he had been a private Perſon. ; 

Sect. 53. To this it may be anſwered, That all Fighting is highly un- 
lawful, and that he, who on a ſudden ſeeing Perſons engaged in it, is ſo 
far from endeavouring to part them, as every good Subject ought, that « Sid. 160, 
he takes part with one Side. and fights in the Quarrel; without knowing Ney. 30. 
the Cauſe of it, ſhews a high Contempt of the Laws, and a Readineſs 
to break through them on a ſmall Occaſion, and muſt at his Peril take 
heed what he does, and conſequently might perhaps in ſtrict Juſtice be Plow. Com. 
adjudged in the foregoing Caſes to act with Malice, which doth not al- 100. 
ways ſignify a particular ill Will againſt the Perſon killed, as appears by 
many of the above mentioned Cafes ; and though ſuch Perſon be favour- 
ed in reſpect of the Suddendeſs of the Occaſion, where both the Quarrel 
and the Perſons are private, yet he muſt not expect ſuch Indulgence, 
where the Fight, in which he ſo raſhly ingages, was begun in open Op- __ 
poſition to the Juſtice of the Nation, and a Perſon happens to be killed HA 
thereby who engaged in Maintenance thereof, and on that Account is 
under its more particular Care; and may juſtly challenge, that — | 

; 2s FOUL Z. p- 


Crom. 27. 3. 


Dent's Caſe 


lately ad- 


judged, . 


Dal. cap. 93: 
H. P. 2 450 
Crom. 24. a. 


9 Co. 68. 
Cro. Jac. 280, 
9 Co. 66. 
Cro. Jac. 280. 


6 Co. 68. b. 
69. 2. 
ro. Jac. 486. 


9 Co. 69. 


Cro. Car. 372. 


1 Jon 346. 
1 Lev. 91. 
12 Co. 49. 


H. p. c. 4 


Of Murder. Book 


Oppoſers be made Examples to deter others from joining in ſuch una. 
rantable Quarrels. | 


Sect. 54. But ifa Man ſeeing another arreſted and reſtrained from hi 
Liberty, under Colour of a Preſs- Warrant or Civil Proceſs, & c. by thoſe 


who in Truth have no ſuch Authority, happen to kill ſuch Trefpaſs 
in reſcuing the Perſon oppreſſed, he ſhall be adjudged guilty of Man. 


ſlaughter only, notwithſtanding the injured Perſon ſubmitted to them, 


and endeavoured not to reſcue himſelf, and the Perſon who reſcued him, "A 


did not know that he was illegally arreſted ; for ſince in the Event it ap- 


pears, that the Perſons ſlain were Treſpaſſers, covering their Violenn ? 
with a Shew of Juſticg, he who kills them is indulged by the Law. which 
in theſe Caſes judges by the Event, which thoſe who engage in ſuch un- 
lawful Actions muſt abide at their Peril. | _ = 
Sect. 55. As to the fourth Inſtance of this kind, vis. Such Killing 
happens in the Execution of an unlawful Action, whereof the dirt 


Deſign was to eſcape from an Arreſt, it ſeems to be agreed, That who- 


ever kills a Sheriff, or any of his Officers, in the lawful Execution of 
| Civil Proceſs, as On arreſting 4 Perſon upon 4 Capias, Ge. 18 guilty of 3 | | 


Murder. 


* 


Sect. 56. Neither is it any Excuſe to ſuch a Perſon that the Process 
was erroneous, (for it is not void by being ſo,) or that the Arreſt wasin 
the Night, or that the Officer did not tell him for what cauſe he arreſted = 
him, and out of what Court, (which is not neceſſary when prevented ' 
by the Party's Reſiſtance ; or that the Officer did not ſhew his Warrant, 
which he is not bound to do at all, if he be a Bailiff commonly known, > 


nor without a Demand, if he be a ſpecial one. 


Yet the Killing of an Officer in ſome Caſes will be Manſlaughter only, 
KEE | 


never was knighted, by Force of a Warrant to arreſt J. S. Knight. 

Seck. 58. II. Where a good Warrant is executed in an unlawful Man- 
ner ; as if a Bailiff be killed in breaking open a Noor or Window to ar- 
reſt a Man; or perhaps if he arreſt one on a Sunday ſince 29 Ca. 2. 7. by 


which all ſuch Arreſts are made unlawful. 


| happens in the Execution of an unlawful Action, whereof the princi- | 


Supra Ch. 28. 


S. 5. 


H P.C. 46. 


Vide ſupra. 


Ch.2g. 8.12. 


Fect. 59. As to the fifth Inſtance of this kind, viz. Such Killing 2 


pal Purpoſe was to uſurp an illegal Authority, it ſeems clear, That if 
Perſons take upon them to put others to Death, either by Vertue of 2 
new Commiſſion wholly unknown to our Laws, or by Vertue of 
any known juriſdiction, which clearly extends not to Caſes of this Na- 


ture; as if the Court of Common Pleas cauſe a Man to be executed for Þ 


Treaſon or Felony ; or the Court Martial, in Time of Peace, put a Man 
to Death by the Martial Law, both the Judges and Officers are guilty of 
Murder... Witte, 51 — lon? 

_ Sect. 60. But where Perſons act by Vertue of a Commiſſion, which 


if it were ſtrictly regular would undoubtedly give them full Authority, 


but happens to be defective only in ſome Point of Form, it ſeems that 
they are no way criminal — _ XIE 3 

Heck. 61. As to the ſixth Inſtance of this kind, vix. Such Killing a5 
happens in the Execution of an unlawful Action, where no Miſchief was 
intended at all, it is ſaid, That if a Perſon bappen. to occafion the Death 
of another, inadviſedly doing any idle wanton Aion, wbich cannot but 
be attended with the manifeſt Danger of ſome other; as by riding _ 

| OT 


"Lie: 1 Where the Warrant by which be aQs gives him no A · 
thority to arreſt the Party; as where a Bailiff arreſts J. S. a Baronet, who | 
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= Chap. 32. Of Petit Treaſon. 87 

norſe known to be uſed to kick among a Multitude of People, by which 

* he means no more than to divert himſelf by putting them into a Fright, 

WE he is guilty of Murther. 5 

"IE $2.52. Alſo it has been anciently holden, That if a Perſon not du- 4 . C. 1 8 

y authorized to be a Phyſician or Surgeon, undertake a Cure, and the Cem. 2. 

patient die under his Hand, he is guilty of Felony; but inaſmuch as the 3; Ed; 33.5. 

2XT Books wherein this Opinion is holden, were written before the Statute of 8 Coton. 

23 H. 8. which firſt excluded ſuch felonious killing, as may be called 4 

XT8 willful Murther of Malice prepenſe, from the Benefit of Clergy, it may 

be well queſtioned, whether ſuch Killing ſhall be ſaid to be of Malice 

"WT orepenſe, within the Intent of that Statute ; however it is certainly 

W highly raſh and preſumptuous for unskilfull Perſons to undertake Mat- 

ters of this Nature; and indeed the Law can not be well too ſevere in 
this Caſe, in order to deter ignorant People from endeavouring to get a 

Livelihood by ſuch Practice, which can not be followed without the 

HEE manifeſt Hazard of the Lives of thoſe who have to do with them: But 

ſurely the charitable Endeavours of thoſe Gentlemen who ſtudy to qu- 

ky themſelves to give Advice of this Kind, in order to aſſiſt their poor 5, Dach 93; 

-X Neighbours, can by no Means deferve fo ſevere a Conſtruction from their 

"XX happening to fall into ſome Miſtakes in their Preſcriptions, from which 


WM the moſt learned and experienced can not always be ſecure. 
Fer other Particulars relating to this Head, ſee the Chapter of Principals and 
F  Acceſſaries, in the Second Bool. 515 1 
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CHAP. XXXII. 
Of Petit Treaſon. 


Sed. 1, TCommon Law not only the Offences ſpecified in 25 Ed. 3. 3 Inft, 20, 21. 
are not fo at this Day 3 as © Piracy by a Subject; Þ Diſcovery of the * 40 AM PI. 

EkKings Counſel by one of the Grand jury; an © Attempt by a Wife to a cr 
khn her Husband, Gv. But by 25 Ed. 3. no Offence ſhall be adjudged .. 


Petit Treaſon, except in the following Inſtance:: 1 AT 63. 

= N Os; SHARE ER OE % lat. 32. 
. _ | 4 „ „ Doe. e, Of 6; 
1. Where a Servant kilk his Maſter. | | 8 10. 8 


2. Where a Wife kills her Hus bang 2 
3. Where an Ecelefiaſtical Man, ſecular, or religious, kills his Pre. 
late to whom he owes Obedience. | 


S. 2. And this Statute has been ſo ſtrictly conſtrued, that no o- 
ther Caſe whatſoever, which cannot be brought within the Meaning of 
theſe Words, however it may be in its own Nature more heinous, ſhall, Pali: 14. 

y Parity of Reaſon, be expounded to be within the Equity of them _— 
i therefore the Murther of a Father by a Son ſhall not be puniſhed as Dalc. ca. 91. 
: it Treafon, unleſs the Son may by a reaſonable Conſtruction come un- Crom. 91. b. 

er the word Servant, ſerving the Father for Meat, Drink, Clothes, or 


W in which Caſe he ſhall be indited-by the Name of a Servant. 
Seck. 


88 Of Petit T; reaſon. 


Bro. Treaſ. 8, 


12. 


LS. Com. Perſons (lain can in neither of theſe Caſes, in good Grammar, come Un. 


2 ak 47.b. der the word Maſter, yet they are clearly within the Meaning thereof, 
3 Inſt. 20. being uſed here to ſignify any Perſon to whom another ſtands relate! 


Bock . Tz 
Sed. 3. Yet the Murther of a Miſtreſs, or of a Maſter's Wife, ty 
been adjudged Petit Treaſon within this Statute, for notwithſtanding the 


$00. 49... - 23 SErVane.! 5 7 7 
23 Aff 7. Sect. 4. Alſo the Murther of a Perſon by one who was his Servant, 
Bro. Coro. upon Malice conceived during the Service, tho' it be not within the 6, il 
38 io. Preſs Words, is within the Meaning of them, inaſmuch as it is but te 
Plow. Com. Execution of the treaſonable Intention of the Party, while he was a Ser. 
* I, 4 vant. 1 FAT 5 Y / 
H. P. & 24. Sect, 5. Alſo the Procuring, Aiding, or Abetting, of any of theſe i 
S F. C10 N. Offences, is clearly puniſhable within the Meaning of this Act, in the © 1 
loft. 20. ſame manner as it was before; for the plain Intent of the Statutes is on. L 
| ly to reſtrain the Judges from proceeding againſt other Crimes, as Petii 
Treaſons, but no way to alter the Law as to theſe. 5 
H. P. C. 2 Sect. 6. And therefore it ſeems agreed, That Perſons accuſed of pet ü 
Treafon ſhall be conſtrued to be either not guilty at all, or Principalo 8 
Acceſſary, according to the known Rulesof Law in other Caſes; and from ⁵ 
. hence it follows, That if the Fact appear to have been done upon a ſud. i 
D. c.2+ den Falling out, or in the Party's neceſſary Self defence, Ge. it cannot i 
Date. ca. 91. be Petit Treaſon : For inaſmuch as all Petit Treaſon implies Murther, YH 
Crom. 19, 20 and is the higheſt Degree thereof, where-ever the Circumſtances do nat. 
make the Offence Murther, they can not make it Petit Treaſon ; and vie | è 
55 25% Pl. gerſa, generally where ever the Circumſtances are ſuch as will make the I ny 
Bro. Coro. Killing of a Stranger by a Stranger Murther, they make the Killing ofa _ 1 
19... Husband, or Maſter, &c. Petit Treaſon: Yer it hath been adjudged. 
K -1 8.557 That if a Wife or Servant, procure a Stranger to kill the Husband, or JH 
J Joſt. 20. 21. Maſter, in the Abſence of ſuch Wife, or Servant, neither the Procurer 
_— 9. b. nor Actor are guilty of Petit Treaſon, but of Murther only; becauſe it is | 24 
Dy. 128. Pl. an allowed Maxim, That the Offence of an Acceſſary can never be of 2 3 
Moore oi pl bisher Kind than that of the Principal; but it ſeems clear, That if tbe 
—_— Wife or Servant be either aQually preſent when the Crime is done, or | 10 
Dalif 16. preſent only in Judgment of Law, as being in the ſame Houſe, but not ” 
in the ſame Room, (in which Cafe the Hopes of their immediate Aſſiſtance | "oy \, 
encourages and imboldens the Murtherer to commit the Fact, which o- ie 
therwiſe perhaps he would not have dared to do, and makes them gui- v4 
4 * *9 ty in the ſame Degree, as if they had actually ſtood by with their Swords þ f 
drawn, ready to ſecond the Villany,) ſuch Wife, or Servant, being Prin- 5 
| cipals as much as the Stranger, are guilty of Petit Treaſon, and the f „ 
Dy. 332. Pl. Stranger of Murther; but it is ſaid, That if a Wife procure a Servant to = 
. kill the Husband, both are guilty of Petit Treaſon : And evenif 8 Gi 
Pl. 6. ger procure a Wife, or Servant, to kill the Husband, or Maſter, it cems 4 
| Dalif, 16. that he may be indicted as Acceſſary to Petit Treaſon. | of 
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CHAP. XXIII 
Of Simple Larceny. 


"'Y q ND now we are come to Offences againſt the Goods of another, 
= | which are generally called Larcenies, from the Latin Word Latro- 
dis ium, of which there are two Kinds: F 


1. Simple Larceny. 
2. Mix'd Larceny. 


Simple Larceny is alſo of two Kinds, 
1. Grand Larceny, 
2, Petit Larceny. 


— &#. 1. Simple Grand Larceny is a felonious and fraudulent taking H. P. C. 50. 
and carrying away, by any Perſon, of the mere perſonal Goods of an- Ons 
other, not from the Perſon, nor out of his Houſe, above the Value of 
"IF twelve Pence, | i Sd ' 
Por the better Explication of which Definition, I ſhall in Order conſi- | |. 0 
der the ſeveral Parts of it; as, . 5 Wil 
A 1. What ſhall be ſaid to be a felonious and fraudulent taking. 


2. What ſhall be ſaid to be a carrying away. 

. By whom the Offence may be committed. 
4. What are ſuch Goods, the Taking whereof may be felonious. ; 
. How far ſuch Goods ought to belong to another. : 

„ 6. Of what Value they muſt be. 55 3 TY 
Fe. 2. As to the firſt Particular, viz. What ſhall be ſaid to be a fe- 32 24. 
„ fonious and fraudulent Taking, it is to be obſerved, That all Felony in- 4 gg 
8 cludes Treſpaſs, and that every Indictment of Larceny muſt have the 16. 
Words Felonice cepit, as well as afportavitz from whence it follows, That H. C. 61, 
„ik the Party be guilty of no Treſpaſs in taking the Goods, he cannot be 

; | 1 guilty of Felony in carrying them away. . 5 
„ Sect. 3. And from this Ground it hath been holden, That one who 3 laſt. 103. 
1 finds ſuch Goods as I have loſt, and converts them to his own Uſe Ani- Fes Bis 
5% frrandi, is no Felon; and, « fortiori, therefore it muſt follow, That 
one who has the actual Poſſeſſion of my Goods by my Delivery, for a ſpe- wy 

, | cial Purpoſe, as a Carrier who receives them, in order to carry them to 2 . 5 


a certain Place; or Tailor who has them in order to make me a Suit 1 Tall. 198; 
of Clothes; or a Friend who is intruſted with them to keep for my Ute, 
cannot be ſaid to ſtea] them, by imbeziling of them afterwards. 
Seck. 4. And herein our Law differs from the Civil, which, agreeably S. P. C. 25. 
to the Moſaical Law, having no capital Puniſhment for bare Thefts, deals 5* Exod. 23. 
with Offences of this Kind as ſuch, as in ſtrict Juſtice moſt certainly it 
mark but our Law, which puniſhes all Theft with Death, if the Thing 
=_ oln be above the Value of twelve Pence, and with corporal Puniſh- 
p. roi if under, rather chuſes to deal with them as civil than criminal Of- 
1 S for this Reaſon in the above mentioned Caſe, concerning 
= rang becauſe the Party is not much aggrieved where nothing is 
en but what he had loſt before; and for this Cauſe in the other Caſes, 
| A a | | con- 
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concerning the imbeziling of Goods delivered to another by the Owne, | 


becauſe the Party being intruſted with the whole Poſleſſion, it may be 


preſumed that both the Offender and his Offence are known, and conf. | 
_ quently the Perſon injured is ſuppoſed to have a Remedy by Adion 


Dult. ch 101. againſt him, from which Confideration ſome have made it Part of the 


Definition of Larceny, that it be committed without the Knowledge of 


the Owner; and it ſeems rigorous to have Recourſe to ſevere Lays 
where probably more gentle ones will be effectual. | 
deft. 5. And agrecably hereto it has been reſolved, That even thoſe 
who, have the Poſſeſſion of Goods by the Delivery of the Party, may be 


guilty of Felony by taking away Part thereof, with an Intent to ſteal it; 
13 Ed.49, 10. aS if a Carrier open a Pack and take out Part of the Goods; or a Weaver YT 


FP. Co .. 


5 cx . Who has received Silk to work; or a Miller who has Corn to grind, te“ 
K=lyoge 35 Out Part, with an Intent to ſteal it; in which Caſes it may not only be 


5 ſaid that ſuch Poſſeſſion of a Part dictinct from the Whole was gained by 


diſcovered at all, or fix d upon any one when diſcovered. 


H 7 u. b. SZ. 6. Alſo it ſeems generally agreed, That one who has the bie 
21 H-7-14b. Charge, or the ſpecial Uſe of Goods, but not the Poſſeſſion of them: s 


Bro. Coro. 


58. 137, 2 Shepherd who looks after my Sheep; or a Butler who takes care of ny 
S. Þ.C.25.A. Plate, or a Servant who keeps a Key to my Chamber, or a Gueſt who 
has a Piece of Plate ſet before him in an Inn, may be guilty of Felony, 
Poph 84. in fraudulently taking away the ſame; for in all theſe Caſes the Offence 
map as properly come under the Word Cepit x the Injury to the Owner is 

as great, and the Fraud as ſecret, and the Villany more baſe, than it it 


Dalt. ca. 102. 
Moore 246. 


had been done by a Stranger. 


H. b. C. 62. Seri. 7. Alſo it ſeems clear, That if a Carrier, after he has brought 
the Goods to the Place appointed, take them away again ſecretly an 
160. furandi, he is guilty of Felony, becauſe the Poſſeſſion which he received | 
S.P.C. ag. from the Owner being determined, his ſecond Taking is in all Reſpetts 8 


3 Inft. 107. 
Bro, Coro. 


the ſame as if he were a mere Stranger. 


Sell. 8. And not only he who firſt lays his Hands on my Good | 
bimſelf, but in many Caſes he who receives them from another. may be = 
3 Io. 103. guilty of feloniouſly taking them; as if a Perſon intending to ſteal 7 


33 Horſe, take out a Replevin, and thereby have the Horſe delivered to him 


Sid 254 by the Sheriff; or if one intending to rifle my Goods, get Polleſſion from 
Raym. 276. the Sheriff, by Vertue of a Judgment obtained, without any the leaſt Co- 
Tour of Title, upon falſe Affdavits, &c. in which Caſes the making Ut 
of legal Proceſs is ſo far from extenuating, that it highly aggravates the 
Offence, by the Abuſe put on the Law, in making it ſerve the Purpoſes ol 
Oppreſſion and Injuſtice. 
3b. Fes. 9. Alſo he who ſteals my Goods from J. S. who had ſtoln 
is, then before, may be indicted, or appealed, as having ſtoln them from 
5. P. C 61. me, becauſe in Judgment of Law, the Poſſeſſion as well as Property al- 
ways continued in me. And for this Cauſe, be who ſteals my Goods in 
84 100, the County of B. and carries them to the County of C. may be indicted of 
Coro.171. appealed in the County of C. as well as that of B. becauſe the Poſſeſſion 
| ' till continuing in me, every Moment's Continuance of che Treſpals 1s 
as much a Wrong to it, and may come under the Word Cepit, as rer 
as the firſt Taking, Vet a Pirate carrying the Goods whereof he robbe 
me at Sea, into any County, can not be indicted for Felony there, be 


3 loft. 113. cauſe the original Taking was not ſuch a Felony whereof the Common 


Law takes Conuſance. 5 2 
M0 eee Se 


Wrong, and not delivered by the Owner, but alſo that it was obtained 
baſely. fraudulently, and clandeſtinely, in Hopes to prevent its being 


Kh, — — 
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$5. 10. It ſeems not to have been clearly ſettled before 3 & 4 Will. 


GY . whether a Lodger, who ſtole the Furniture of his Lodgings, 
*M as indi@able as a Felon, das as he had a kind of ſpecial 2 2 
w in the Goods, and was to pay the greater Rent in Conſideration of 
dem; but if it had appeared clearly, from the whole Circumſtances of 
me Caſe, that the firſt Intention of the Party in coming to the Houſe, 
vas not to have the Conveniency of lodging in it, but only, under the 
Colour thereof, to have the better Opportunity of rifling it, and to elude 


the Juſtice of the Law, by endeavouring to keep out of the Letter of it, 


| by gaining a Poſſeſſion of the Goods with the Conſent of the Owner, I 


W can not ſee any good Reaſon why ſuch a Perſon ſhould not be eſteemed 
2 as much a Felon as a mere Stranger, inaſmuch as his whole Deſign was 


WT ſuffer its Laws to be evaded by ſuch little Contrivances: However this 
WE Queſtion is now ſettled by the ſaid Statute, which, hath enacted and de- 


4 | ſuch Lodging, ſuch Taking, Imbeziling, or Purloining, 
"8 Purpoſes taken, reputed, and adjudged to be Larceny and Felony, and the Of. 
"2208 fender ſhall ſuffer as in Caſe of Felony. Es 


<3 


0 ich by Contratf or 
Agreement he or they are to uſe, or ſhall be let to him or them to uſe, in or with 


hall be to all Intents and 


81. 
Shower 50, 
57. 


8 clared, That if any Perſon or Perſons ſhall take away with an Intent to ſteal, 
inbexil or purloin any Chattel, Bedding, or Fornitnre, w 


SF. 11. It is recited by 21 Hl. 8 7. That before the-Time of the ſaid 


42 3 | Statute, divers, as well Noblemen, as other the King s Subject, had, upon Con- 
Fadence and Truſt, delivered unto their Servants their Caskets, and other Fewels, 
= Money, Goods and Chattels, ſafely to keep, to the Oe of their ſaid Maſters or 


Miſtreſſes, and after ſuch Delivery the ſoid Servants had withdrawn themſelves, 
and gone away from their ſaid Maſters or Miſt reſſes, with the ſaid Caskets, 
Jewels, Money, Goods and Chattels, or Part thereof, to the Intent to ſteal the 
ſame, and defraud their ſaid Maſters or Mizſtreſſes thereof, and ſometime being 


with their ſaid Maſters or Miſtreſſes, had converted the ſaid Jewels, Money, and 


other (hattels, or Part thereof, to their own Uſe, which Misbehaviour ſo done, wat 


doubt ul in the Common Law, whether it were Felony or not; and by reaſon 
theres” the aforeſaid Servants had been in great Boldneſs to commit ſuch or the 
like Offences, And thereupon it is enacted, That all and ſingular ſuch Ser- 
vants, (being of the Age of eighteen Tears, and nat Apprentices) to whom any 


© ſuch Cackets, Jewels, Money, Goods or Chattels by his or their ſaid Maſters or 


Miſtreſſes ſhall rom thenceforth ſo be delivered to keep, That if an ry ſuch Ser- 
vant or Servants withdraw him or them from their ſaid Maſters or Miſtreſſes, 
and go away with the ſaid Cackets, Jewels, Money, Goods or Chattels, or any 
Part thereof, to the. Intent to fleal the ſame, and defraud his or their ſaid Ma- 


ers or Aliſtreſſes thereof, contrary to the Truſt and Confidence to him or them 


put, by his or their ſaid Maſters and Miſtreſſes, or elſe being in the Service of 
his ſaid Maſter or Miſtreſs, Nees Aſſent if Aiſa f vat of his Maſter 2 
Miſt reſs he imb:2.il the ſame Caskets, Jewels, Money, Goods or Chattels, or any 
Part theres, or otherwiſe convert the ſame to his own Uſe, with like Purpoſe 
fo ſteal it, That if the ſaid Caskets, Jewels, Money, Goods, or Chattels, that 
<y ſuch Servant ſhall ſo go away with, or which he ſhall imbezil with Purpoſe 
to ſteal it, as is aforeſaid, be of the Value of 40 8. or above, That then the 
ſame falſe, fraudulent, and untrue Add and Demeanour, from thence forth, ſhall 
be deemed and adjudged Felony, &c. | . 


h In the Conſtruction of this Statute the {ollowing Opinions have teen 


olden, 
SH, 


00 defraud the Law, and the Conſent of the Owner was grounded on a Kelynge 24. 

uppoſition of his coming as a Lodger, and could never have been gain'd K 
if the Truth had appeared, which the Party ſhall get no Advantage by 
falſifying: And it brings a Contempt upon the Juſtice. of the Nation to 
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D. l ca.102. Jeff, 12. I. That it extends only to ſuch as were Servants to he 
H. f. C.. Owner of the Goods, both at the Time when they were delivered, audi 
0 alſo at the Time when they were ſtoln. #4 | ; 
0 Seck. 13. II. That it is ſtrictly confined to ſuch Goods as are deſ. 
Dy. F. Pl. 2,3. vered to keep, and therefore that a Receiver, who having received his 
et e Maſter's Rents, runs away with them; or a Servant who being intruſte! 
Dal. c. 102. to ſell Goods, or to receive Money due on a Bond, ſells the Goods, GG. 
: and departs with the Money, is not within the Statute; but that a Se. 
Dy. 5. Pl. 3. vant, who receives his Maſter's Goods from another Servant to keep fo i 
the Maſter, is as much guilty as if he had received them from the Mz. 
ſter's own Hands, becauſe ſuch a Delivery is looked upon as a Delivery 
by the Maſter. | US as gt: 4 
H. P. c. 3. Seck. 14. III. That it includes not the waſting or conſuming of 
Do 10 Goods, howſoever wilful it may be; nor the taking away of an Oblig. # 
tion, or any other bare Choſe in Action. e . 
Sec. 15. IV. That it extends not to the Taking of ſuch Things 
whereof the actual Property is not in the Maſter at the Time; and the:e- 
fore, That if a Servant having Money, or Corn, cc. delivered to him, 
melt down the Money of his own Head, without the Command of his 
; H. 7. 16. a, Maſter, into a Piece of Plate; or turn the Corn into Malt, and then run 
COW. 50- away with them, that he is not within the Statute, becauſe the Property 
eon of theſe Things is ſo far changed, by altering them in ſuch a Manner, that 
they can not be known again, and the Maſter can not afterwards take 
them without a Treſpaſs; but it is agreed, That if a Servant make a ü 
Suit of Clothes of Cloth, or a Pair of Shoes of Leather, delivered to him 
by the Maſter, and then run away with them, that he is within be 
Statute, becauſe the Property is no way altered; and even in the hit 
Caſe, whether the very Taking of the Plate, or Malt, be within the 
Statute or not; yet I can ſee no Reaſon, why the whole Act of the Ser- 
vant taken together, ſhould not be looked upon as a Converſion of the 
Maſter's Goods to his own Uſe, with an Intent to ſteal them, which brings 
it within the expreſs Letter of the Statute : And it has been reſolved, That 
= a Servant who changes his Maſter's Money from Silver to Gold, and 
See Crom. 50, then runs away with it, Goc. is within the Statute; and I can ſee no 
Dal.ca, 192. good Diſtinction between that and the preſent Caſe, 
Seck. 16. The Benefit of the Clergy was taken away from all Felo- 
nies within this Statute, by 27 H. 8. 17. and reſtored by 1 Ed. 6. 12. but 
taken away again by 12 Arne 7. from all ſuch as ſhall be committed 
in a Dwelling-houſe, or Out-houſe, BD 
Seck. 17. By 7 Jac. 1. 7. If any Sorter, Kember, Carder, or Spinſter of 
Wool, or Weaver of Yarn made of ſuch Wool, ſpall imbezil any Wool or Tarn 
delivered to him to be wrought, and ſhall be thereof convitt before two Juſtices 
| of, Peace, according to the Method preſcribed by that Statute, he ſhall be 
whipped, ce. SET RE 
| wo 18. As to the ſecond Particular, viz. What ſhall be ſaid to be 
ſuch a Carrying away of the Thing ſtoln, as will bring the Caſe within 
3 Inſt. 108. the Word Afportavit, which is neceſſary in every Indictment of Larceny, 
Vent. 215- jt ſeems that any the leaſt removing of the Thing taken from the Place 
27 Aff 39, where it was before, is ſufficient for this Purpoſe, tho it be not quite car- 
S.P.C. 264. ried off; and upon this Ground the Gueſt, who, having taken off the 


Bro. Coro. „ ** 
309. Sheets from his Bed, with an Intent to ſteal them, carried them into the 
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3 Int. 10. Hall, and was apprehended before he could get out of the Houſe, was 
Dil ca.192 adjudged guilty of Larceny ; ſo alſo was he who having taken a Horſe on Wc 


'2 q 


1 Chap. =: Of Simple Larceny. , 3 
. Coe with an Intent to ſteal him, was apprehended before he could a 
Let him out of the Cloſe ; neither is he leſs guilty who pulls off the Pali 21. , 
Wool from another's Sheep, or ſtrips their Skins, with an Intent to ſteal m. 36. 4. 
them; or he who intending to [teal Plate takes it out of a Trunk where- 
Tin 18 and lays it on the Floor, and is ſurprized before he can carry Rkeiynge 31. 
it oct. 3 a . 5 
W 5+. 19. As to the third Particular, vis. By whom Larcetty may be sup. Ch. : 
committed, It is certain that a Feme Covert may be guilty x Hof by 8.7 8 71. 
ceealing the Goods of a Stranger, but not by ſtealing her Husband's, be- I C 


4'% 
7 


W cauſe a Husband and Wife are conſidered but as one Perſon in Law; and 8 14 
che Husband, by endowing his Wife at the Marriage with all his worldly * 
Goods, gives her a kind of Intereſt in them; for which Cauſe, even 2 1 2 5 
Stranger can not commit Larceny in taking the Goods of the Husband Bro; 000. . 
by the Delivery of his Wife; as he may by taking away the Wife by 5 18 A 
Force and againſt her Will, together with the Goods of the Husband. 8 8 
Fier. 20. It is ſaid to be no Felony for one reduced to extream Neceſ- Dat. ca. 99 
ſity, to take (0 much of another's Victuals as will ſave him from ſtar- Crow 33-4 
Ling, but if ſuch his Neceflity be owing to his Unthriftineſs, ſurely it is ch 5 
bar from being any Excuſe. 54 8 ö 
4s to the fourth Point, ix. What are ſuch Goods, the ſtealing 
a a may amount to Felony, the following Particulars ate to be ob- 
lerved. „ 
x Sect. 21. I. They ought to be no way annexed to the Freehold, and 12 Af 32. 
= therefore it is no Larceny, but a bare Treſpaſs, to ſteal Corn, or Graſs, 57e, Coro.77. 
= growing, or Apples on a Tree, or Lead on a Church, ot Houſe, but it 1 8 . 
 —= is Larceny to take them, being ſevered from the Freehold, whether by Allen 83. 
= _ a even by the Thief himſelf, if he ſever them at one Time * 
x .Y | 4p * 1 again dared Time and take them : And the general : Vent. 187 
= I f etween Chattels ſix d to a Freehold and thoſe Cm 37. 2. 
ping looſe, perhaps may be this; becauſe the former, not being to be 8. P. C. 25. b 
removed without Trouble and Difficulty, 1 ” 8. F. C. aß. b. 
8 | ulty, are not ſo liable to be ſtoln, 
= era not to be ſecured by ſo ſevere Laws as the others re- 
to derive hel hr Ar f have ſome Worth in themſelves, and not 11 f. c. ce. 
bir : alue from the Relation they bear to ſome other 57: 
bine, which can not be ſtoln, as Paper or Parchment on which are . 
E 6 r concerning Lands, or Obligations, or Covenants, or 527 88 5 
| | i or a Debt, or other Choſe in Action: And the Reaſon Id . 
co be N can be no Felony in taking away any luch Thing ſeems i 
ai generally ſpeaking, they being of no manner of uſe to 
Code Thins. af — need not to be provided for in ſo ſtrict a manner as 1 
nd for tte ba a of a known Price, and every Body's Money ; Reg: Care. 
| g | Infant in Wand Fg on it is no Felony to take away a Villain, or an 55 


_ * 82 1 They ought not to be Things of a baſe Nature, as H.P. C 66. : 

» ME ever bas . Foxes, Monkeys, Ferrets, and the like, which, how- 8 _ 3 

e Larded b y may be valued by the Owner, ſhall never be fo highly re- : 1. 8:6 

; garaded by the Law, that for thei j0 „ SN 3: Ne 
dealing a Hawk. f at for their ſakes a Man ſhall die; as he may for 54. %. 

eme dc tatute © FR , known by him to be reclaimed, not only by Force of — 

* very high v 1 Ed. 3. 19. but alſo at Common Law, in reſped of that 

a <q” 1 ue which was formerly ſet upon that Bird. 

= MS s to the fifth Point, viz. How far the Goods taken away 

: Y ong to another; it ſeems agreed, That the taking of Goods 5.0. Colo. 

B b where- ** 


rr xy ww Ra I ea LW - - 
EIS ET En T2 — 


— 
— 


— 


n 
OA, — E 
er 


_ 


q — — — 1 þ 6 —— — 22 — — 
1 bs 0 Sib Pon goa * : 1 
— — > — — — : 1422 — — 
, * * 
* 


* om 4 jo - | * 


nd og 


— 


* 4, NS th * wm." 
_— —_ — 
* 7 
— iS. 
Tt 
wa — 


— 


. — rr tem ug 
8. Oe ea muon U 2 
— 1 * 4 
4 F ; 


Dek. c. 193. thereto, is not guilty of Felony, and ſhall be only puniſhed by Fine 
Ids. Sef?. 25. Neither ſhall he who takes Fiſh in a River, or other g 


* 


94. bs Of Simple Larceny. | Book [ 


H. 178555 whereof no one had a Property at the Time, can not be Felony; and 
** od therefore, That he who takes away Treaſure trove, or a Wreck, Waif 


S.p.C. 2c. b. or Stray, before they have been ſeized by the Perſons who have a Right 


Fitz. Coro, 


| a . o „ 4 5 | A | great 
1 199 Water, wherein they are at their natural Liberty, be guilty of Felony 
Oulan C-67- as he may be who takes them out of a Trunk or Pond, Ge. : 


Seck. 25. Upon the like Ground it ſeems clear, That a Man can not 


commit Felony by taking Deer, Hares, or Conies, in a Foreſt, Chaſe 
or Warren, or old Pigeons being out of the Houſe, Oc. But it is agreed 
That one may commit Larceny in taking ſuch or any other Creatures 
7 Co, 18, fere maturg, if they be fit for Food, and reduced to Tameneſs, and known 


4 A 95. Felony to ſteal wild Pigeons in a Dove-houſe ſhut up, or Hares or Deer 
2 


1 „in a Rouſe, or even in a Park, incloſed in ſuch a manner that the 
Bro Colo 9, Owner may, take them whenever he pleaſes, without the leaſt Danger of i 


8 their eſcaping, in which Caſe they are as much in his Power as Fiſh in 1 


S P. C. 25 b Pond, or young Pigeons, or- Hawks in! a Neſt, Gc. in taking of which, 
3 aft 169, for the like Reaſon, it ſeems to be agreed, that Felony may be com. 


110. 1 8 
1811824, b. mitted. 


H. P. C. 63. Set. 27. Alſo it ſeems clear, That one may commit Felony by tx 3 
_ 7 Co. 17,18. king away Swans marked or pinioned, or thoſe which are unmarked, if 


Dalr. ca. 10 


H. P. C. 68. they be 2 in a Pond or private River; neither do I ſee why it is not I | 
3 Inft. 10g, as muchFelony to (teal the Eggs of ſuch Swans or Hawks, as it is to ſteal ü 
ſeem anne. their young Ones, unleſs it be becauſe 11 H. 7, 17. has appointed a le 


Puniſhment for this Offence. 


i C % Seck. 28, However, there is no Doubt but that the Taking of Dom 
ſtick Beaſts, as Horſes, Mares, Colts, ec. or of any Creatures whatſ- 


3 Inſt. 109. 


ever, which are domitæ Nature, and fit for Food, as Ducks, Hens, Geeſe, 
Turkeys, Peacocks, or their Eggs, or young Ones, may be Felony. 


S. P. C. 25, Seck. 29. Allo it is ſaid, That there may be Felony, in taking Goods | 
95. A. „ the Ower whereof is unknown, in which Caſe the King” ſhall have the 
Goods, and the Offender ſhall be indicted for taking Bone cujuſdam Ho- 
Dal. ca. 103. minis ignoti; and it ſeems, That in ſome Caſes the Law will rather feign k 
H f. C a Property, where in Strictneſs there is none, than ſuffer an Offender ³³8 
5 Ed. 4.14. b. eſcaße; and therefore it is ſaid, That he who takes away the Goods ofa 


Dy 9g. Pl. 
61. 


8p. C. 95. H. Chapel, or Abbey, in Time of Vacation, may be indicted in the firſt 


Dal. es. 10. Caſe, for ſtealing Bona Capelle, being in the Cuſtody of ſuch and ſuch, 


3 Inſt. 110. and in the ſecond, for ſtealing Bona Domus & Eccleſiæ, Gc. and a fortini 


Bro, Indidm. therefore it follows, That he who ſteals Goods belonging to a Pariſt- 


we Church, may be indicted for ſtealing Bona Parochianorum ; and it hath 


„ 3 Inſt. 110. been adjudged, That he who takes off a * Shrowd from a dead Corps, 
i. bo. may be indicted as having ſtoln it from him who was the Owner there 
Con. Dal. ca. of when it was put on, for a dead Man can have no Property. 

F0Js Seff. 30. And there is a ſpecial Caſe wherein it is ſaid, That a Man 
b7H.6 43. may commit Larceny by taking of Things, whereof the abſolute Proper: 
3 : ty is in himſelf; as if A. b deliver Goods to B. being a Tailor, or Car 
„ rier, Oc. and afterwards, with an Intent to make him anſwer for them, 
Cro-Eliz.535 fraudulently and ſecretly take them away ; for B. had a ſpecial Kind of 
1 Property in the Goods ſo delivered to him, in reſpect whereof, if 2 
Mo. Pl. 981. © Stranger had ſtoln them, he might have been indicted generally, 3 
Prfg. C. 6, having ſtoln B.s Goods, and the Injury is altogether as great, and the 


kellew. 70. b. Fraud as baſe, where they are taken away by the very Owner. 


1 


* 


Ge. 


by him to be ſo; and it ſeems the moſt plauſible Opinion, That it is 4 


| Chap. 34. 7 Of Robbery. 95 
Seck. 31, As to the fixth d Point, viz. of what Value the Goods 4 22 , 

W 01 muſt be, if they be but of the Value of 12 4. or under, the Offence 3. Ce. 55 

can be but Petit Larceny. 5 I F.C 24. 


2 Rol Re. 78. Dal. ca. 101. 2 Toft. 189. Kelynge 68. H. P. C. 69, 70. 


Fe. zz. Yet © if two Perſons, or more, together, ſteal Goods a- *SP.C 4. K. 
dove the Value of twelve Pence, every one of them is guilty of Grand _—O pg 
W Larceny, for each Perſon is as much an Offender as if he had been a- Crom. 36. . 
; E. F | 5 
Eo 3 33. Alſo it f ſeems the currant Opinion of all the old Books, * 8. P. C. 24. 
"XE That if one at ſeveral Times ſteal ſeveral Parcels of Goods, each under Ar TOI 
te Value of twelve Pence, but amounting in the whole to more, from Dal. ca. 10. 
tte ſame Perſon, and be found guilty thereof on the ſame Indictment, he HP. C 7. 
call have judgment of Death as for Grand Larceny, but this Severity 
is ſeldom practiſed „%% pro | 
in what Caſes ſimple Larceny is excluded from the Benefit of the 
"TX Clergy will be ſhewn hereafter in the ſecond Book, in the Chapter con- 
I "ff | cerning Clergy. | | | N 71 55 8 | 
== Sei. 3. And now we are come to Petit Larceny, which ſeems to II. P. c. 59. 
agree with Grand Larceny in all theParticulars above-mentioned, except 
only the Value of the Goods ſo that where-ever an Offence would a- 
\ 3&5 mount to Grand Larceny, it the Thing ſtoln were above the Value 
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t of twelve Pence, it is Petit Larceny, if it be but of that Value, or 
| under. VVV 5 
$5 Kkeoet. 35. And if one be indicted for ſtealing Goods to the Value o N 88 
ten ohillings, and the Jury find ſpecially that he is guilty, but that the S. P. C. 24. L. 
Goods are worth but ten Pence, he ſhall not have Judgment of Death, aer 
but only as for Petit Larceny. N „ n 
c Ke. 36. lt ſeems that all Petit Larceny is Felony, and conſequently 7 H 8: 23. 
equires the word Felonicè, in an Indictment for it; yet it is certain, 35 1 8 80 
% bat it is not puniſhed with the Loſs of Life, or Lands, but only with Appeal. 72. 
1: | WM tbe: Forfeiture of Goods and Chattels, and whipping, or other corporal % . 
; X72 Puniſhment. Rs | 5 . 
iN = | 24 b. | 
0 3 Dalt. ca. 101. 
a} | 
lt e 
0 | 
a HA XXXIV. 
th 0, Robbery. : 
% | Want 1 | 


Sect, 1, Mx or complicated Larceny is ſuch as hath a farther 
| ree of Guilt in it, as bei 
of a Man, or from bis Houſe. oy y „as being a Taking from the Perſon 


Set 2, Lar Sk . | AT JEEP "SHE 
and then it 3; ceny from the Perſon of a Man either puts him in Fear, 


. called Robbery ; or does not put him in Fear, and then it 
00 1s OY barely, Larceny from the Perſon. 8 5 N | Fo, 
2 e 3. Robbery is a felonious and violent Taking away from the H, 7, C“. 


Perſon of another, G Inſt. 68> 


oods or Money to any Value, putting bim in Fear. 


In 


=: 


H. P. C. 72. 


— 
* 
= 
bY 
* 


Dalt. cap. 100. 
F. p. = 27. f. 
Crom. 34. 2. 
Inſt. 68. 
Fitz. Cot. 464. 


Dalt cap. 100. 


H. P. C. 7 1,7 2. 


Se. for ſo enormous a Breach of the Peace. 


e n WG 
tothe Explication whereof, I hall conſider the following particula rs: 
1. What T aking away will ſatisfy the Word Cepit inan Indictment 
for this Offence. „„ SRL - 
2. What ſhall be ſaid to be a Taking away from the Perſon. 


3. What kind of Taking ſhall be ſaid to be violent. 
4. In what Reſpects Robbery differs from other Larcenies. 


Sect. 4. As to the firſt Point, vis. What Taking away will ſatisfy 


the Word Cepit in an Indictment for Robbery ; it ſeems clear, That he 
. who receives my Money by my Delivery, either whilſt I am under the 
Terror of his Aſſault, or afterwards while I think my ſelf bound in Con 


ſcience to give it him by an Oath to that Purpoſe, which in my Fer 
I was compelled by him to take, may in the Eye of the Law, as proper- 
ly be ſaid to take it from me, as he who actually takes it out of my 
Pocket with his own Hands. ES Ta 

Sect. 5. Neither can he, who has once actually compleated the Offence, 


by taking my Goods in ſuch a Manner into his Poſſeſſion, afterwards 


purge it by any Re-delivery, &c. _ + EN 

Sect. 6. But he who only attacks me in order to rob me, but does not 
take my Goods into his Poſſeſſion, though he go fo far as to cut off the 
Girdle of my Purſe, by Reaſon whereof it falls to the Ground, is not 
guilty of Robbery ; but highly puniſhable by Fine and Impriſonment, 


_ Sect, 7, Yet in ſome Caſes a Man may be ſaid to rob me, where in 


Truth he never actually had any of my Goods in his Poſſeſſion; as 1 


Crom.34 2.b. 


1 And. 116. 
Pudſey ; Caſe. 
Crom 24. 
Dalt. cap. 100. 
H. P. C. 72. 
B. 2 Cb. 29. 
S. 8. 


where I am robbed by _— in one Gang, and one of them only 
takes my Money, in which Caſe, in Judgment of Law, every one of the 
Company ſhall be ſaid to take it, in reſpect of that Encouragement which 
they give to one another, through the Hopes of mutual Aſſiſtance in their 


Enterprize: Nay, though they miſs of their firſt intended Prize, and 


one of them afterwards ride from the reſt, and rob a third Perſon in the 
ſame High- way without their Knowledge out of their View, and then 
return to them, all are guilty of Robbery ; for they came together with 
an Intent to rob, and to aſſiſt one another in ſo doing. SS 
Het. 8. As to the ſecond Point, viz. What ſhall be ſaid to be a Ta- 


king away from the Perſon ; not only the Taking away a Horſe from 


- P. C 27. d. 
com. 34, 35. 
Dalt 1 
3 Inſt. 69. 

H. P. C. 73. 


5 Sty. Rep. 156. 


HP. C. 7r, 72. 


Crom 34. b 


Dal. cap. 100. 


a Man whereon he is actually riding, or Money out his Pocket, but alſo 
the Taking of any Thing from him openly and before his Face, which is 
under his immediate and perſonal Care and Protection. may properly 
enough be ſaid to be a Taking from the Perſon : And therefore he who 
having firſt aſſaulted me takes away my Horſe ſtanding by me, or having 
put me in Fear, drives my Cattle in my Preſence out of my Paſture, or 
takes up my Purſe which in my Fright I caſt into a Buſh, or my Hat 
which fell from my Head, or robs my Servant of my Money before wy 


Face, may be indicted as having taken ſuch Things from my Perſon. 


Sect. 9. As to the third Point, viz. What kind of Taking ſhall be 
ſaid to be violent; where-ever a Perſon aſſaults another with ſuch Cir. 


cumſtances of Terror as put him into Fear, and cauſes him by Reaſon of 


ſuch Fear to part with his Money, the Taking thereof is adjudged Rob- 
bery, whether there were any Weapon drawn or not, or whether the Perſon 
aſſaulted delivered his Money upon the other's Command, or afterwards 


gave it him upon his ceafing to uſe Force, and begging an Alms; got 0 


5 


12 Of Larceny from the Perſon. ” 97 
WM "om put into Fear by his Aſſault, and gives him his Money to get rid 5 


4 ; of-7 10. And ſome have gone ſo far as to hold, That if a Man, 


4 meeting another going with his Goods to Market in order to ſell them, | 
1 Fcompel him to ſell them to him againſt his Will, he is guilty of Rob- Crom. 34. b 
bery, though he give for them more than they are worth: But perhaps ff... 100 
WE this Opinion is too ſevere, becanſe the Grievance to the Party ſeems ra. 

cher to proceed from the Perverſeneſs of his Humour, than from any real 

W injury done to him; and there ſeems to be no ſuch Enormity in the 

Intention of the Wrong doer, as is implied in the Notion of Felony. 

Seck. 11, However it is certain, That the Claim of Property, in the H. P. C 6. 
Thing taken away, without any Colour, is no manner of Excuſe. 1 8 Bhs 
As to the fourth Point, viz. In what Reſpets Robbery differs from 

other Larcenies. 5 5 = 
Seck. 12. I. No other Larceny ſhall have Judgment of Death, unleſs S. P. C 27. 3. 
che Thing ſtoln be above the Value of twelve Pence; but Robbery ſhall nn 


Dal. cap. 100, 


have ſuch Judgment, how ſmall ſoever the Value may be of the Thing H. b. C. 74. 

taken away. E 2 1 „ | 

Sec. 13. II. Other Larcenies, whether from the Perſon or not, ſhall 17 
not be ſuppoſed to be done with Violence or Terror, but Robbery is Kelyage 76. 

always laid as done on an Aſſault with Violence, and putting the Par- 

ty in Fear, which is properly thus expreſſed in an Indictment, — a 

WW Perſona J. S. violenter & felonicè cepit & aſportavit in magnum prædicti J. 8. 

Terrorem. e 5 „ 

& S2. 14. III. But they all agree in this, That the Offenders had the 
Benefit of the Clergy at the Common Law, but many of them are at 
| this ny excluded in many Caſes by Statute ; for which ſee the Chap- 


| ter in the ſecond Book concerning Clergy. 
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CHAP. NV. 
Of Larceny from the Perſon 
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1 Sec. 2 from the Perſon of a Man without putting him in 
=... Fear, is either done privily without his Knowledge, (in 
| which Caſe it is excluded from the Benefit of the Clergy by 8 El.z)or 
x openly and avowedly before his Face; as if one take off my Hat from Py. 224. Pl. 
my Head, and run away with it, or come into my Shop and cheapen an v54, 
| s, and run away with them without paying for them, which is H P. C. 53, 
| agreed not to be Robbery, and as it ſeems is more properly indiQable as G 
| a Treſpaſs than Felony, unleſs the Offender were either unknown, or Beleg ed. 
Y Immediately Hed the Country if he were known; otherwiſe J have a Rm. 275, 
| Remedy againſt him in the ordinary Courſe of Civil Juſtice ; and it ſeems _ 
7 2 to make ſuch Offences capital, which probably may ſufficient- 
* be provided againſt by more gentle Methods. 
Fi 2. However it is certain, That all open Larcenies from the Per- 
= lon are within the Benefit of the Clergy, except ſuch as are committed 
= BL Dwelling Houſe, Ge. to the Value of forty Shillings, from which 
IRE "ffs taken away by 12 Anne. | 


Cc Keck. z. 


— 
—— f — ꝰ — 


98 


Fl. P. C. 75. 


H. P. C. 76. 


40 Aſſ. 25. 
3 Inſt. 115. 
„, 10. 


H. P. G 77. 


3 Inſt. 112. 
H. P. C. 57. 


| 3 Inſt. 112. 


uo H. F. C. 75. 
Dult. cap. 100. ly 


28H. 8. c. 15. 


and Places in the Realm, as ſhall be limited by the Ni 


Of Piracy. Book 1, 
Seck. 3. Alſo a private Larceny from the Perſon ſhall have the Bens, Ml 
fit of the Clergy, unleſs it be laid in the Indictment as done clam ang © 


ſecrete, Ge. in exact Purſuance of the Words of 8 El. 4. 


Value of twelve Pence; for the Statute does not alter the Nature of the 


Offence, or make that capital which was not ſo before, but only leaves I 


the Offender to the Judgment of the Common Law. 


CHAP N 
Of Larceny from the Houſe. 


Seft. 'F HE other Branch of complicated Larceny; is that which i 9 4 


from the Habitation of a Man, which though it ſeem to 

have a higher Degree of Guilt than ſimple Larceny, yet J do not find it 
diſtinguiſhed from it by the Common Law, either as to the Circumſtan- 
ces above mentioned, which are requiſite to conſtitute the Offence, or x 
to the Puniſhment. V „ 
Seſt. 2. However it is at this Day excluded from the Benefit of the 


Clergy in many Caſes by ſeveral Acts of Parliament, which I ſhall par- 


ticularly conſider in the ſecond Book in the Chapter concerning Clergy. 


CH A P. XXVII. 
Of Piracy. 


Sell. 1. Po what has been ſaid concerning ſuch Larcenies as are fe. 
lonies by the Common Law, it may not be improper to 


add ſomewhat concerning Piracy and Depredation at Sea, which 1s 3 
capital Offence by the Civil Law. 


Seck. 2. It is ſaid, That before 25 Ed. 3. this Offence was puniſhed 
at Common Law as Petit Treafon, if committed by a Subject, and 3 
Felony, if committed by a Foreigner: However it ſeems agreed, that 
after that Statute by which all Treaſon is confined to the Particulars 
therein ſet down, it was cognizable only by the Civil Law. 


Seck. 3. But this proving very inconvenient, becauſe by that Law no 


Offender ſhall have Judgment of Death, without his own Confeſſion, oi 
direct Proof by Eye- Witneſſes, it was enacted by 28 H. 8. 15. That all Fe- 
lonies and Robberies, &c. upon the Sea, ori any Haven, River, Creek, or Place, 
where the Admiral or Admirals have or pretend to have Power, Authority 0 
JuriſdiGion, ſhall be inquired, tried, heard, deter ined\and judged in ſuch Shires 


Commiſſion or Commiſe 


ſfons to be directed for the ſame, in like Form and Condition, as if any ſuch We 
or Offences had been committed or done in or upon the Land, and ſuch Comm!) 


 frons ſhall be had under the King's Great Seal, directed to the Admiral or Admi: 
g | 


rals, 


Selt. 4. And no ſuch Larceny, ſhall have Judgment of Death but on. | 
as of Petit Larceny, if the Jury find the Offender guilty under the A 


n 
* 


1 


Y 5 hap. 37. : Of | Pip acy. ö = 1 ; 99 
© als, or to bis or their Lieutenant, Deputy and Deputies, and to three or four 

7, other ſubſtantial Perſons, as ſhall be named or appointed by the Lord Chan- 
, E- gland for the Time being, from Time to Time, and as oft as Need 
l require, 1h ben and determine, ſuch Offences, after the common Courſe of 
le Laws of this Land uſed for Felonies aud Robberies, &c. done and com- 
»ined npon the Land within this ) dh; oo, 
ea 4. And it is farther enacted by the ſaid Statute, That if any Per- 
6, or Perſons happen to be indicted for any ſuch Offence done, or hereafter to 


l be convith of any ſuch Offence by Verdift, Confeſſion, or Proceſs by Autho- 
ri of any ſuch Commiſſion, ſhall have and ſuſſer ſurh Pains of Death, Loſſes 


1 ſuch Offence done upon the Land, and alſo that they ſhall be excluded from the sie the Ch. if 


Benefit of the Clergy, 5 _ Clegg. 
nin the Expoſition of this Act it has been holden, n, 
© Se. 6. I. That it does not alter the Nature of the Offence, fo as to 3 Iaſt. 112, 
make that which was before a Felony only by the Civil Law, now be- 1p. © 77 
- 1 7 4 | 10 | 5 5 „ 1 . a 
come a Felony by the Common Law; for the Offence muſt ſtill be al- 
ledged as done upon the Sea, and is no Way cogniſable by the Common 


e Law, but only by Vertue of this Statute, which by ordaining that in 
ſome Reſpects it ſhall have the like Trial and Puniſhment, as are uſed for 
Felony at Common Law, ſhall not be carried fo far as to make it alſo 85 
agree with it in other Particulars which are not mentioned: And from Moore 756. 
hence it follows, That this Offence remains as before of a ſpecial Nature, ry ER 
"Me 83 : . - a . 391. 
and that it ſhall not be included in a general Pardon of all Felonies, H. P. C. 77. 
which, as it was before this Statute, to be expounded of no Felonies 
which are ſuch only by the Civil Law, ſhall continue (till to have the 
lame Conſtruction, e 1 
Seck. 7. From the ſame Ground alſo it follows, That no Perſons ſhall, 
in keſpect of this Statute, be conſtrued to be, or puniſhed as, Acceſſaries 318.7 12% 
do Piracy before or after, as they might have been if it had been made a Fe- ,,,. 1 855 


{ "F2 215. 
lony by the Statute, whereby all thoſe would incidentally have been Fu 
) | WM made Acceſſaries in the like Caſes, in which they would have been Ac- 
1 | F cllaries to a Felony at Common Law; And from hence it follows, That 
Acceſſaries to Piracy, being neither expreſly named in the Statute, nor 
| | FF by Conſtruction included. in it, remain as they were before, and were 
: F 8 triable by the Civil Law, if their Offence were committed on the Sea, but 
t | FF "ton the Land, by no Law until 11 and 12 il. 3. 7. for 2 and 3 E. 6. 
S | F 24 which provides againſt Acceſſaries in one County to a Felony in ano- 
FF ther, extends not to Acceſſaries to an Offence committed in no County, 
but on the Sea; but by the ſaid Statute of 11 and 12 il. they are triable 
t | 3 22 like Manner as the Principals are by the Statute of 28 H. 8. 
Seck. 8. From the ſame Ground alfo it follows, That an Attainder for 3Inft. 113. 
T | this Offence corrupts not the Blood, inaſmuch as the Statute only ſays tl. P. C. 77. 


9 that the Offender ſhall ſuffer ſuch Pains of Death, G. as if he were at- 8. aria fag 
' BY tainted of a Felony at Common Law; but ſays not that the Blood ſhall = 
de corrupted, G. 


- 


' : Sec. 9. Yet it has been reſolved, That an Offender ſtanding mute on 3 Inſt. 114. 
- FS 2 Arraignment by Force of this Statute, ſhall have Judgment of Pain 8 g 
; 'ort & dure; for the Words of the Statute are, That a Commiſſion ſhall be Pl. j. 
| directed 


Of Piracy 


i 00 


the Laws of the Land, &c. 


Sec. 10. II. It has been holden, That the Indictment for this Of. = 
J laſt. 112. fence muſt alledge the Fact to be done upon the Sea, and muſt have boy Ml 
P. ns. the Words Felonice and Piratice+ And that no Offence is puniſhable by | 
!Rol.Re. 175. Vertne of this Act as Piracy, which would not have been Felony if 
that the Taking of an Enemy; 9 


done on the Land, and conſequently 
Ship by an Eriemy, is not within the Statute. 


M-9re 756, 3 Seck. 11. 


P.C. 77. 


J lad 77. and always were, cognizable by the Common Law. 


by 1 Georg. 25. for five Years, and from thence to the End of the next 


Seſſions of Parliament, That all Piraciet, Felonies and Robberies conmitid ; 
in or upon the Sea, or in any Place where the Admiral has Juriſdiffion, nayl e 
tried and determined at Sea or upon the Land, in any of his Majeſty's Iſland, © 


or Plantations, 8c. to be appointed by the King's Commiſſion under the Great Sul 
or the Seal of the Admiralty, directed to any of the Admirals, &c. and ſuch Perſon 


and Officers by Name, or for the Time being, as his Majeſty ſhall think fit, wh © 
arrant under Hand and Seal of anyof 


ſhall have Power jointly or ſeverally, b 
them, to commit any Perſon againſt whom Information of any ſuch Offences ſhul 
be given upon Oath, and t1 call a Court of Admiralty, which ſhall conſiſt of 


ſeven Perſons at the leaſt, and ſhall proceed in the Trial of the ſaid Offenders, | I 3 1 


according to ſuch Directions as are ſet forth at large in the ſaid Statute. 


Sed. 13. 
iF any of B, Majeſty's natural born Subjects or Denizens of this Kingdom, ſhal 


commit any Piracy or Robbery, or any Act of Hoſtility, againſt other his Ma A 
jeſt Subjects upon the Sea, under Colour of any Commiſſion from any forein © 
rince or State, or Pretence of Authority from any Perſon whatſoever, ſuch Of. © 


fender and Offenders, and every of them, ſhall be deemed, adjudged, and taken to 
be Pirates, Felons and Robbers; and they and every of them being duly convicted 
thereof, according to this Act, or the aforeſaid Statute of King Henry the Eighth, 


. ſhall have and ſuffer ſuch Pains of Death, Loſs of Lands, Goods and Chattels, 2 


as Pirates, Felons and Robbers upon the Seas ought to have and ſuffer. 

Sect. 14. And it is farther enacted by the ſaid Statute, That if am 
Commander or Maſter of any Ship, or any Seaman or Mariner, ſhall in any 
Place where the Admiral hath Juriſdiction, betray his Truſt and turn Pirate, 

Enemy or Rebel, and piratically and feloniouſiy run away with his or their Shi) 
or Ships, or any Barge, Boat, Ordnance, Amunition, Goods or Merchandiz, 
or j ield them up voluntarily to any Pirate, or bring any ſeducing Meſſage jrom 
any Pirate, Enemy or Rebel, or conſult, combine, or confederate with, or at. 
tempt or endeavour to corrupt, any Commander, Maſter, Officer or Mariner to 
ield up or run away with any Ship, Goods or Merchandize, or turn Pirate, or 
go over to Pirates, or if am Perſon ſhall lay violent Hands on his Commander, 
whereby to hinder him from fighting in Defence of his Ship and Goods commit- 
ted to his Truſt, or that ſhall confine his Maſter, or make or endeavour to mak 
a Revolt in his Ship, ſhall be adjudged to be a Pirate, Felon, and Robber ; ani 
being convicted thereof, according to the Direction of this Act, ſhall have and 
Suffer Pains of Death, Loſs of Lands, Goods and Chattels, as Pirates, Felon' 
and Robbers upon the Seas ought to have and ſuffer. 


Sect. 15. And it is farther enacted by the ſaid Statute, That all and 


every Perſon and Perſons whatſoever, who ſhall either on the Land or upon the 
Seas, wittingly or knowingly ſet forth any Pirate, or aid and aſſiſt, or maintam, 
procure, command, counſel, or adviſe any Perſon or Perſons whatſoever, to do or 

commit 


3 - 


Book | 9 
directed, &c. to hear and determine ſuch Offences after the coninion Com i : f bi 


1 


III. It is agreed, That this Statute extends not to Offencg i 
2 Re. 17g. done in Creeks or Ports within the Body of a County, becauſe they ar, 


Heß. 12. It is enacted by 11 and 12 Wil. 3. 7. which was continued I 


And it is farther enacted by the ſaid Statute, Par. 8. Thi 5 I 


bsp. 38. Of Burglary. = 101 
„ - 4-105 br Robberies upon the Seas ; and ſuch Perſon or Perſons 
0 13 or commit any ch Piracy or Robbery, then all and every ſuch 
=. ſon or Perſons whatſoever, ſo as aforeſaid, ſetting forth any Pirate, or aid- 
7 ing or 4 iſt ins, maintaining 2 5 rocuring 5 commanding, counſelling - amo 
be (ame, eit her on the Land or upon the Sea, ſhall be adjudged to be Acceſſary 
. ſuch Piracy and Robbery done and committed. And further, That after any 
; Piracy or Robbery is or ſhall be committed by any Pirate or Robber whatſoever, 
very Perſon or Perſons, who, knowing that ſuch Pirate or Robber has done or 
tommitted ſuch Piracy and Robbery, ſhall on the Land or upon the Sea _ 
RE; vert ain, or conceal any ſuch Pirate or Robber, or receive or take into his Cuſto 
= any Ship, Veſſel, Goods or Chattels, which have been by any ſuch Pirate or Ro 
ber piratically and feloniouſly taken, ſhall be, by this Statute likewiſe adjudged to 
| te Acceſſary to ſuch Piracy and Robery : And that all ſuch Acceſſaries to ſuch 
Piracier and Robberies, ſhall be enquired of, tried, heard, determined and ad- 
¶jadhged according to the common Courſe of the Law, according to the ſaid Statute 
ef 28 ll. 8. as the Principals of ſuch Piraces and Robberies may be, and no o- 
tberwiſe; and being thereupon attainted, ſhall ſuffer ſuch Pains of Death, Loſs 
„/ Lands, Goods and Chattels, and in like Manner as the Principals of ſuch Pi- 
RE racies, Robberies and Felonies, ought to ſuffer according to the ſaid Statute of H. 
8. which is declared to be in full Force, any Thing in this laſt AG to the contra- 
ry notwithſtanding. wo 5 
Seck. 16. And by 4 Georg. 1 1. All Perſons who ſhall commit any Offence for 
which they ought to be adjudged Pirates, Felons, or Robbers, by 11612 Guli. 
3. 14 be tried and judged for every ſuch Offence, according to the Form of 
28 H. 8. and ſhall be excluded from their Clergy. 


V4 1 * . 8 
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S | C HAP. XXXVIIL 
z A ou Of Burglary 


Ab now we are come to Offences againſt the Habitation of a 


| Man, which are of two kinds: R Ar 95 
: ES by | | | ; 93. 
I. Burglary. Iaſt. 63. 
2. Arlon, SILLS 
| | | Crom 31. as 
Leck. 1. Burglary is a Felony at the Common Law, in breaking and 
entering the Manſion Houſe of another, or (as ſome ſay,) the Walls or 
7 Gates of a walled Town in the Night, to the Intent to commit ſome 
fFelony within the ſame, whether the felonious Intent be executed or not. 
ö For the better Underſtanding whereof, I ſhall conſider the following 
| Particulars : 
; 1. What ſhall be accounted Night-time for this Purpoſe. 
2. Whether there muſt be both an actual Entry and Breaking. 
2: 3. What Breaking is ſufficient. e 
l 4. What Entry. 
0 5- In what Place this Offence may be committed. 
6. What Degree of Guilt is required in the principal Intention, 
| = Set. A | b a | - Dalr cap 99. 
] . erg 5 5 to the firſt Point, viz. What ſhall be accounted Night- * C. 30. a. 
e FE. tels Purpoſe; there are ſome Opinions, That Burglary may be If P. C % 
| ooncttech at any Time after Sun-ſet, and before Sun · riſing; but it ſeems 3 Iaſt. 63. 


| 4 the much better Opinion, That the Word Noctanter, which is preciſely Sil 47 


Crom. 32. & 


D d neceſſary J Co. 6. 
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102 | Of Burglary. Book I 


neceſſa y in every Indictment; for this Offence cannot be fatisfied in 
legal Senſe, if it appear upon the Evidence, that there was fo mach 
Day-light at the Time, that a Man's Countenance might be diſcerned 
thereby, | 8 Wir . 

Det cap 99. Seck. 3. As to the ſecond Point, viz. Whether there muſt be both 
Crom. 32 . an Entry and Breaking; notwithſtanding ſome looſe Opinions to the 
Dyer 99. 2. Contrary, there ſeems to be no good Cauſe to doubt but that both are 
. ec 3% required to compleat this Offence, for the Words, fregit and intra; 
1 p. C. 80. being both of them preciſely neceflary in the Indictment, both muſt he 
ſatisfied : And 4 fortiori therefore there can be no Burglary, where there 
Con, Dalt. is neither of them; as if on a bare Aſſault upon a Houfe the Owner 
Com. 31. b fling out his Money. . om bet, | 
| Heck. 4. AS to the third Point, 252. What Breaking is ſuffcient; i 
3 loſt 64. ſeems agreed, That ſuch a Breaking as is implied by Law in every unlau. 
1. P. C. So. ful Entry on the Poſſeſſion of another, whether it lie open or be incloſed 
and will maintain a common Indi&ment, or Action of Treſpaſs 2uur 
_ clauſum fregit, will not ſatisfy the Words Felonice & Burglariter fregit, ex. 


cept in ſome ſpecial Cafes, in which it is accompanied with ſuch Circum. | 


I. P. C. 80. ſtances as make it as heinous as an actual Breaking: And from hence it 
Eons follows, That if one enter into a Houſe by a Door which he finds oxen, 
Con. Dal. 99. Or through a Hole which was made there before, and fteal Goods, G. 
or draw any Thing out of a Houſe through a Door or Window which 


Crom. 34. 6. were open before, or enter into a Houſe by the Doors open in the Day. | 


OW 12 time, and hie there till Night, and then rob and go away, without break 
3 And. 115 ing any Part of the Houſe, he is not guilty of Burglary. But it is ce. 


II F. C. 80. tain, That he would have been guilty thereof if he had opened the Win- 
Dalt. cop. 99. dow, or unlocked the Door, or broken a Hole in the Wall, and then had | 
entred, @c. or if having entered by a Door which he found open, or h» | 
'D4l. cep. 99 ving lain in the Houſe by the Owner's Conſent, he had but unlatcheda ! 7 
Kelyznge 67. Chamber Door; or if he had come down Wy the Chimney : (in which 


Savil. 47- 


H. P. C. 81, 


Mo '* Caſe though it might be ſaid, That the Houſe was open there, and ſo nd | 
Hutt. 20. actually broken; yet it was as much incloſed as the Nature of the Thing | 7? 
would bear.) And according to ſome Opinions, he would have been in like | 
manner guilty, if upon an Aſſault made by him upon the Houſe, with | 

an Intent to rob it, the Owner had opened the Door in order to drive | 
him off, and thereupon he had entered: (in which Caſe, as ſome lay, | 
the opening of the Door by the Owner, being occaſioned by the feloni- 
Con. 1. And. ous Attempt of the other, is as much imputable to him as if it had been | 


Crom. 32. 2. 


115. actually done by his own Hands.) 


| Sect. 5. And it has alſo been reſolved, That where divers Perſons | 
came to a Houſe with an Intent to rob it, and knocked at the Door, pie. 
tending to have Buſineſs with the Owner, and being by that Means l 
in, rifled the Houſe, they were guilty of Burglary : Alſo it hath beer = 
kelypge 63. adjudged, That thoſe were no leſs guilty, who, having a Delign 0 þ 


Kelynge 42. 


rob a Houſe, took Lodgings in it, and then fell on the Landlord and 
' robbed him; for the Law will not endure to have its Juſtice defrauded 


Crom. 32 b. by ſuch Evaſions. And for the like Reaſon, 4 fortiori, it has been rclo- Þ 


Dalr cap 99+ ved, That where Perſons, intending to rob a Houſe, raiſed a Hue and 
MA IP Cry, and prevailed with a Conſtable to make a Search in the Houſe, and 
having got in by that Means, with the Owner's Conſent, bound the oy 

| ſable, and robbed the Inhabitants, they were guilty of Burglary; be 

there cannot be a greater Affront to publick Juſtice, than to make Uſe c 

legal Proceſs as a Stale for ſuch villainous Purpoſes; and therefore the 


whole A is eſteemed tortious ab initio. 2 v1 


Pas A My 
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Chap. 38. e Burglary. 80 . 
F.. 6. Ic is recited by 12 Arne 7. That there had been ſome Doubt, 
9 Whether the entring into 4 Manſon- Houſe, without breaking the ſame, with | 
„ Int to commit ſome Felony, and breaking the ſaid Honſe in the Night- 
tine to get out, were Burglary : And thereupon it is declared and enatted, 
That if any Perſon ſhall enter mt» the Man ſion or Dwelling- Houſe of another 
by Day or by Night, without breaking the ſame, with an Intent to commit Fe- 
lony, or being in fach a Honſe, ſhall commit any Felony, and ſhall in the Night- 
time break the (aid Honſe 1 . ont of the ſanie, ſuch Perſon is, and ſhall be taken 
to be, guilty of Burglary, and onſted of the Benefit of Clerg y, im the ſame Manner 
„if ſuch Perſon had broken and entred the ſaid Houſe in the Night-time, with 
A % | an Intent to commit Felony there. | 8585 5 | 3 | | 
"© Ft. 7. As to the fourth Point, viz. What Entry is ſufficient to this Dit. cap. 99. 
"IT Purpoſe ; it ſeems agreed, That any the leaſt Entry, either with the e 7 
or but with Part of the Body, or with any Inſtrument, or Weapon, will! 
WT ſatisfy the Word Tatravit in an Indictment of Burglary ; as if one do but Crom. 31, 32. 


— ——» —"— — 


5 : 4 A 
put his Foot over a Threſhold, or his Hand, or a Hook, or Piſtol, within 


. E Window, or turn the Key of a Door which is locked on the Inſide, or Com. 32. 4. 


— | 9 | Ag | | Con. 1 And. 
» 8 diſcharge a loaded Gun into a Houſe, &c. 36 115 

it . Set. 8. Nay, it is certain, That in ſome Caſes one may be guilty of 

n, | 88 Burglary, who never made any actual Entry at all; as where divers Crom. 32. ». 
„come to commit a Burglary together, and fome ſtand to watch in adja- H.P.C. 80,81. 
n cent Places, and the others enter, and rob, Oc. for in all ſuch Caſes, 
„che Ac of one is in Judgment of Law the Act of all. 

ik | 8 Fect. 9. And upon the like Ground, it ſeems difficult to find a Reaſon, OS 
why 2 Servant, who, confederating with a Rogue, lets him in to rob a Con. H. P. c. 
in. & Houſe, c. ſhould not be guilty of Burglary as much as he; for it is“ 


PF, . 
- » | a 4 \ D lr. ap. © 
58 clear, That if the Servant were out of the Houſe, the Entry of the other PP Ew 


. | XX would be adjudged to be his alſo ; and what Difference is there, when 
he is in the Houſe? 9 FCC 
Loet. 10. As to the fifth Point, viz. In what Place this Offence may be 
committed, it ſeems to be the currant Opinion at this Day, That it can be 4 Co. 40. a. 
only in a Dwelling-Houſe, and that the Indictment for it muſt neceſſarily M- ** 
alledge the Fact in Domo manſionali. And Sir Edward Coke ſeems to ſay, 36. ” 
bat the Breaking a Church, &. is therefore Burglary, becauſe the , Ing. 65 
Church is the Manſion-Houſe of God: But I can find nothing in the H. P. c. 8: 
more ancient Authors to countenance this Nicety ; for the general Tenor BfG. 144. b. 
of the old Books ſeems to be, That Burglary may be committed in break- 570, Coro gz. 
ing Houſes, or Churches, or the Walls, or Gates of a Town. And ral £19 . 
aunforde and Anderſon mention Precedents of Indictments of Burglary +7 ad 16. 
Domo, without adding Manſionali- However, the conſtant Courſe of 8 = ROB 
nate Precedents and Opinions makes it certainly a very dangerovs, if not poph, 5 
an incurable, Fault, to omit the Word Manſlonalis in an Inditment of 
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K | Burglary in a Houſe; and therefore without Queſtion, it ought always 

0 be inſerted where the Truth of the Caſe will bear it. But ſure it can- 

and | not be necellary or proper to have any ſuch Word in an Indictment of 
oded | 2 Burglary in a Church, which, by all the Books above cited, ſeems to be 

vo | taken as a diſtin Burglary from that in a Houſe. —- 

e Sect. 11. However it is agreed by all, That a Houſe wherein a Man 6... , 

and Þ dwells but for Part of the Year, or a Honſe which one has hired to live Dat Su 


" 


. 
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E 
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Dalr, cap. 99. 


? = x k : l 
Co BY Ae e Part of his Goods into, but has not yet lodged in; or I F-C. 82. 
; for © A Ta, 6 in one of the Inns of Court wherein a Perſon uſually lodges, pj. goz. 
Ie of F iy 2 Home which a Man's Wife hires without his Privity, and lives in by 4 Co. 40. 8, 
2 thi T1 Der ſelf with 


= . thout him, may be called his Dwelling- Houſe ; and will ſuffi. C9. e 474. 
ciently ſatisfy the W 5 . Jon. 394. 
day bers y tne Words Domus manſionalis in the Indictment, whether H. p. C. 82. 
KF 7 00 where actually therein, or not, at the Time of the Offence, K. nee 54 


oph. 42. 52. 
Het. 3 Inft. 64. 


— 


Bro. Cor. 180. 


1 
4 N 
"= 
* 
2 4 
$ k 
3 
© a; 
Ys 1.4 


3 Inſt. 6. Sect. 12. Alſo all Out-Buildings, as Barns, Stables, Dairy-Houſ yz 
Dale. cap. 99. Ge. adjoining to a Houſe, are looked upon as Part thereof, and con BY 


Crom. 32. b. quently Burglary may be committed in them; but if they be removed x 9 | 


any Diſtance from the Houſe, it ſeems that it has not been uſual of late R Y 


H. P. c. 82. to proceed againſt Offences therein as Burglaries. 
Ride 05: Sect. 13. If ſeveral Perſons dwell in one Houſe as Servants, Gueſt 


X FP Wh 


52, 83: or Tenants at Will, or otherwiſe having no fix d and certain Interettj, | 
any Part thereof, and a Burglary be committed in any of their Aran. i 


ments; it ſeems clear, that the Indictment ſhall lay the Offence in the 


Manſion-Houſe of the Proprietor, Oc. But if one hire a diſtin Apart. | I 


ment in a Houſe for his Loding for a certain Time, and a Burglary be 7 


Con. Kelynge Ommitted therein, I can ſee no good Reaſon why the Indictment may 
„ not lay the Offence in Domo manſionali of ſuch Lodger; for it ſeems ty 


Vide ſupra, be agreed, That an Indid ment for a Burglary committed in a Chan. : I | 
Sect. 11. ber in one of the Inns of Court, may lay the Offence i» Domo manſond; “ 


Das, on. the Owner of the Chamber; and why may not ſuch an Aparment, 


with as much Propriety, be called the Manſjon- Houſe of him that take = 
it, during the Time that he has a certain Intereſt in it? For ſo long ä 


Co. Lit 48.b. it is ſevered by the Leaſe, it ſeems in the Eye of the Law to bes 


H. F. C. 83. diſtinct from the other Parts of the Houſe, as if the Perſon who rent | 


it, had a Freehold or Inheritance in it. And as to the ObjeQion, 


That he goes into the Houſe by the ſame Door with the other li. | 
habitants, and therefore is but an Inmate, and the whole ought to be 


conſidered but as one Houſe I anſwer, That he muſt have ſome Way 
to his Apartment as incident to his Intereſt in it, and that ſuch Way 
Tying through a Door which is common to him with others, doth not 
make the Apartment it ſelf in any Reſpe& leſs his own, than a Way 
through a Door belonging to himſelf only would have done. 
Sect, 14. And if the Law be ſo in this Caſe, it ſeems to me very 


___Jreaſonable alſo, That if ſuch a Lodger take alſo a Cellar in the ſaid | 


Houſe, a Burglary committed in ſuch Cellar, may be alledged in Dow 


man ſionali of the Lodger, whether the Cellar had any Communication 


with the Houſe or not; for ſince it ſeems to be agreed, That a Barn or 
Stable, or other Out-Building near to a Houſe, ſhall be looked on 3 
32 Part thereof, why ſhould not ſuch a Cellar have the like Eſtimation ? 

 Kelynge 83. Sed Quære, for Kelynge ſeems to incline to a different Opinion. 
 bect. 15. However it is agreed by all, That if one hire a Part of a 
Houſe to lodge in, which is actually divided from the reſt, and have 2 
Door of its own to the Street, a Burglary therein may be alledged in 

Domo manſionali of ſuch Perſon, | 5 Ts 

Sect. 16. But if he had taken it as a Shop or Work-houſe for his Uſe 
H.P.C.83. in the Day-time only, it ſeems that a Felony therein cannot be alledged 
in a Manſion- Houſe; not of him that lets it, becauſe it is ſevered by 
the Leaſe from that Part of the Houſe which belongs to him, nor of hin 

| to whom it is let, becauſe he takes it not to lodge n. 
H.P.C.82, Sect. 19, From what has been ſaid it clearly appears, That no Burglz 
23 Af. os. rp can be committed by breaking into any Ground incloſed or Booth, 
Bro Coro. 93. Or Tent, &c. for there ſeems to be no Colour from any Authority anc 
S. P.C. 30 ent or modern, to make any Offence Burglary that is not done either 
erate 8 againſt ſome Houſe, or Church, or the Walls, or Gates of ſome Town. 
Sect. 18. As to the ſixth Point, vis. What Degree of Guilt is required 
in theprincipal Intention of the Offender, it ſeens clear, That there can 
Dy 99.Pl. 58. be no Burglary but where the Indictment both expreſly alledges, and the 
luft 1 Verdict alſo finds, an Intention to commit ſome Felony ; for if it appea 
... — Rcrrrrag | 
Ce ne er eo OC." 


that 


ap. 39. | Of Arſon. | 5 
« 


bat the Offender meant only to commit a Treſpaſs, as to beat the Par- Kelynge ze. 
6 be is not guilty of Burglary. However, it ſeems much the bet- . 
er Opinion, That an Intention to commit a Rape, or ſuch other Crime Con. Date. 


N hich is made Felony by Statute, and was a Treſpaſs only at Common p 99- 
law, will make a Man guilty of Burglary, as much as if ſuch Offence H? Cale. 


5 rg Infra Ch. 40. 
in | ere a Felony at Common Law, becauſe where-ever a Statute makes Sd. © 


IJ any Offence Felony, it incidentally gives it all the Properties of a Fe- 
iony at Common Law. 7 het | 


95 


H A k. R 
Of Arſon. 


ASO is a Felony at Common Law, in maliciouſly and volunta- Bro. Coro. 


8 I ny burning the Houſe of another by Night or by Day. ec 
5 3 For the better Explication whereof I ſhall conſider: OREN. 
. | ; : 0 I 1 Co. 29. 
be 1. What is ſuch a Houſe in which Arſon may be committed. e 
y | 2. Whether this Offence may be committed in the Offender's own 
5 |. 2 CT 
ot | 3- How much of the Houſe ought to be burnt. 
y | * 4. With what Degrees of Malice. ; | 
y 3 Sell. 1. As to the firſt Point, vis. What is ſuch a Houſe in which 2 67. 
id | Arſon may be committed; it ſeems agreed, That not only a Manfion- 1 
ww | Houſe, and the principal Parts thereof, but alſo any other Houſe, and 1H . 1. 
n | che Out-buildings, as Barns, and Stables, adjoining thereto ; and alſo $2: Coro. 
or | MF Barns full of Corn, whether they be adjoining to any Houſe or not, are 8 p. c. 36. 
38 'Y ſo far ſecured by Law, that the malicious burning of them is Arſon; H. F. C. 86. 
2 | F anditis ſaid, That in an Indictment they are well expreſſed by the 
Word Domus, without adding Manſionalis. 
a | ef. 2. But it ſeems that at this Day the Burning of the Frame of a f p C 3 
q 3 Houſe, or of a Stack of Corn, &*c. is not accounted Arſon, becauſe it; tn. 67. 
in 2x cannot come under the Word Domus, which ſeems at preſent to be; 1,8. 67. 
I thought neceſſary in every Indictment of Arſon ; yet it is ſaid, That an- Brict fo. 16. 


S. P. C. 36. 


ſe | ciently the Burning a Stack of Corn was accounted Arſon. And at this Rene 


d | by by 43 El. 13. 5s Felony without the Benefit of a Clergy, wilfully and of 
5 FF i lice to burn or cauſe to be burned, or aid, procure, or conſent to the Burning 
11 > of any Barn, Stack of Corn, or Grain, in the Counties of Northumberland, 
© | Cumberland, Weſtmorland 22d Durham. And by 22 and 23 Ca. 2. 7. it is 
- FH Felony, in the Night time, maliciouſly, unlawfully, and willingly to burn or cauſe 
b, 1 be- burned any Stacks or Ricks of Corn, Hay, or Grain, Barns, or other 
- FA Houſes, or Buildings, or Kilns, in any Place whatſoever : But the Offender may 
r i void Judgment of Death by chuſing Tranſportation, and may be proceeded a- 
mm gamſt by any three Juſtices of Peace, according to the Method preſcribed by the 
| atute, which is {et forth more at large in Chap. 46. 
_ eff. 3. As to the ſecond Point, viz. Whether Arſon may be com- 
e ries in the Offender's own Houſe, it ſeems clearly agreed, That one Jon. 351. 
2 I exed in Fee, or but poſſeſſed for Years, of a Houſe ſtanding by it ſelf at Cro. C. 377- 
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3 Inf. 67. 
Dat. cap. 105 


Cro. Ca. 338. 
11Inſt 351. 
H F. C. 85. 
Kelynge 29 


H. P. c. 85. 
Dal. cap. 105. 


 3laſt. 66. 


| 3 Inft. 67. 


H. P. C. 85. 
Plow. Com. 


475. 


to burn a Houſe, nor even an actual Attempt to do it by putting a Fire 


happen thereby to burn the Houſe of B. it is certain that he may be in- 


him who ſuffers by it. 


Of Felontes by Statute. Book I. 


a Diſtance from all others, cannot commit Felony in burning the ſame. 
Alſo it ſeems the much {ſtronger Opinion, That a Man fo {ized or vol. 
ſeſſed of a Houſe in a Town, who burns his own with an fntent to burn 
his Neighbour's, but in the Event burns his own only, is not guilty of 
Arſon ; for by the general Tenor of the Books ſpeaking of this Offence 
it ſeems to be ſuppoſed to be done in the Houſe of another, and not of 
the Offender : Neither ſhall any Act, which is onde Crime in Reſpect 
of the Injury which it does, or may do, to another, be made a Felony 
by Reaſon of an Intention thereby to commit a Felony, if ſuch Inten- 
tion be not executed: However this is certainly an Offence highly pu- 
niſhable, in Regard of the Malice thereof, and the great Danger to the 
Publick which attends it, and the Offender may be ſeverely fined and 
impriſoned during the King's Pleaſure,and ſet on the Pillory, and bound 
to his good Behaviour during Life. 5 

Seck. 4. As to the third Point, viz, How much of ſuch Houſe ought 
to be burnt, it ſeems to be clearly agreed, That neither a bare Intention 


to Part of a Houſe, will amount to Felony, if no Part of it be burnt; 
for the Indictment muſt have the Words Incendit & combulſit : But it '; 
certain, That if any Part of the Houſe be burnt, the Offender is gu 


of Felony, notwithſtanding the Fire afterwards be put out, or go outof 1 | 

it ſelf. 5 „ 1 
Sedt. 5. As to the fourth Point, vis. With what Degrees of Malie 

ſuch Houſe ought to be burnt ; it ſeems clear, That if the Fire happened = 


through Negligence or Miſchance, it cannot make him, who is the un. 
fortunate Cauſe of it, guilty of Arſon; for the Indictment muſt alledge | 
the Offence to have been done Voluntariè ex malitia ſui pracogitata & fe- | 
lonice, Yet if one maliciouſly intending only to burn the Houſe of 4, 


dicted as having maliciouſly burned the Houſe of B. for where a felo- | 
nious Deſign againſt one Man miſſes its Aim, and takes Effect upon an- 
other, it ſhall have the like Conſtruction as if it had been levelled againl! 


yd 
CGH AF XL 
Of Felonies by Statute. 


CEL? more immediately againſt the Subject, made capital by 


Statute, and not reduced to any of the foregoing Heads, are ſuct 


as are committed ; 


1. Againſt Women. 
2. Againſt the Rights of Marriage. 
3- Againſt the Members of a Man's Body. 
4. Againſt Records. 
5. Againſt Cattle. 
6. By Purveyors. 
7. By Soldiers and Mariners. 
8. By Hunters. 
c 


9. by 
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Crimes which are made Felonies in expreſs Words, but alſo all thoſe 
which are decreed to have or undergo, Judgment of Life and Member : _ 434. 
by any Statute, become Felonies thereby, whether the Word Felony Hab. 293 
were omitted or mentioned. 5 . 
| Seff. 2. But an Offence ſhall never be made Felony by the Conſtru- Co. Lir 397; 
3 Qion of any doubtful and ambiguous Words of a Statute, and there- , 70 
fore, if it be only prohibited under Pain of forfeiting all that a Man 3 loft. 146. 
= bas, or of forfeiting Body and Goods, or of being at the King's Will 
for Body, Land, and Goods, it ſhall amount to no more than a high 
Miſdemeanour, puniſhable by Impriſonment, &. 1 i 
Set, 3. Alſo where a Statute makes a ſecond Offence Felony, or ſub- 

ject to a heavier Puniſhment than the firſt; it is always implied, That | 
ſuch ſecond Offence ought to be committed after a Conviction for the WEST: 
firſt; from whence it follows, That if it be not ſo laid in the Indict- By 25 F. 
ment, it ſhall be puniſhed but as the firſt Offence ; for the gentler Me- 272 
thod ſhall firſt be tried, which perhaps may prove effeQual. - dos ci 
SefF. 4 As to the ſecond Point, viz. What is incidentally implied 
every Statute, making an Offence Felony ; it ſeems clear, That every 9, 


ke Attainder and Forfeiture, Gc. and-allo does require the like Con- 
ruction, as to thoſe who ſhall be accounted Acceſſaries before or aſter, 


ane 4 all other Intents and Purpoſes, as is incident to a Felony at Com- S. 13. 14 
on Law. . 


Chap. 0. Of Felonies by Statute. | 107 


9. By Forgers of falſe Deeds. 

10. By Gaolers. 

11. By Tranſporters of Sheep or Wool. 
12. By Servants. 


13. By Egyptians. 


12. By Cutters of Pow. dike. 


15. By Treſpaſſers on the Borders, and Rioters. 


16. By Bankrupts. i 
17. By Counterfeiters of Bank-Notes, Exchequer- Bills, Stamps, 
South-Sea Bonds, Lottery- Orders, Gc. - 


treating hereof, I ſhall firſt conſider ſuch Points as relate to them 


all in general, and then deſcend to each Crime in particular, in the Or- 
der before ſet down. | 


As to what relates to them all in general, I will ſhew, 


1. Where an Offence ſhall be ſaid to be made Felony by Statute. 
2. What is incidentally implied in every ſuch Statute, | 


#. 1. As to the firſt Point it ſeems clear, That not only thoſe 80 Coro. 


3 laſt. 91. 


Hob. 293. 


3 Iaſt. 47, 59. 


. 0 4. 42. 
Statute does by neceſſary Conſequence ſubje& the Offender to the PIT; ff 


| H E, . 215. 
Daliſ. 11, 22. 
B. 2. Ch. 29. 


Salk 542,5 43 


Se. 5. Yet where ſuch a Statute ſaves the Corruption of Blood, it 1 15 
pliedly ſaves the Deſcent of the Land of the Offender to his Heir: Alſo f © 5: 


i ere it ſaves the Land to the Heir, it prevents the Corruption of Blood 
o far: And it is ſaid, That in both Caſes it ſaves the Wite's Dower, be- 
8 where-ever an Heir takes as Heir, he ſhall not avoid a Title of 3 Inſt. 47. 


Sav 


oer in Reſpect of the ſame Inheritance. But notwithſtanding ſuch a 
v7 the Land ſhall be forfeited for the Life of the Offender. 


OE -F If one commit an Offence which is made Felony by Statute, 72 Coro: 


| Shag | =. 203. 
e Statute be repealed, he cannot be puniſhed as a Felon 1n 


Reſpect of that Statute, 


CHAP. 


108 


Co. Lit. 190. 


3 Inſt. 60. 
2 Inſt. 180. 
12 Co. 37, 


3 Inſt. 59,60, 
P. C. 117; 


Rufhwor th 


Colle. Part. 


2 Vol. I. 94. 
3 Inſt. 59. 


2 Fele ing that the Woman at laſt yielded to the Violence, if ſuch her Conſent 


Bro. Parlia- 
ment 55. 


5 Ed. 4.6 a. 


Ruſhworth 
Coll. Parr. 2. 
Vol. r. 100. 
Brack. 147. 


F. P. C. 24. 
Bret. 148 
Finch. 204. 


Dal. cap. 107. 


Ruſh worth 


Coll. Part. 2. 


Vol. 1. 100. 


Brack. 147. 4. | 


Dale. ca. 107. 
Cromp 100.a 
Dy. 304 Pl. 
5 1. 


Cro. Ca. 33 2. 


B. 2. Pa 29, 
S. 7. 89. 
Dalt. ca. 107. 


ving unlawful and carnal Knowledge of a Woman, by Force and againſt 


Of Rape. Bock! 


CHAP. XII. 
Of Rape. 


18 CES againſt Women made Felonies by Statute are of tro i 
Kinds. | | PE Ok - 8 


1. Rape. 
2. Forcible Marriage. 


In treating of Rape, 1 ſhall conſider, 


1. What ſhall be called a Rape. . 
2. How it is puniſhed. 1155 


Seck. 1. As to the firſt point, It ſeems that Rape is an Offence in ha. ; 


her Will ; But it is ſaid, That no Aſſault upon a Woman in order to 
raviſh her, howſoever ſhameleſs and outrageous it may be, if it proceed 
not to ſome Degree of Penetration, and alſo of Emiſſion, can amount to 
a Rape; however it is ſaid, That Emiſſion is, prima facie, an Evidence 


of Penetration. : EN, 
Seck. 2. Offences of this Nature are not any way mitigated, by ſhey- 


was forced by Fear of Death, or of Dureſs: Nor is it any Excuſe, thit 
ſhe conſented after the Fact, or that ſhe was a common Strumpet; for ſhe 
is ſtill under the Protection of the Law, and may be forced. But it was 
anciently ſaid, to be no Rape to force a Man's own Concubine. Allo i 
hath been ſaid by ſome to be no Rape to force a Woman who con- 
ceives at the Time; for it is ſaid, That if ſhe had not conſented, ſhe | 
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could not have conceived : But this Opinion ſeems very queſtionable, | L j 
not only becauſe the previous Violence is no way extenuated by ſucha | 6 
ſubſequent Conſent, but alſo becauſe if it were neceſſary to ſhew that | % 
the Woman did not conceive, this Offender could not be tried till ſuch þ 8 
Time as it might appear whether ſhe did or not, and likewiſe becauſe the | * 
Philoſophy of this Notion may very well be doubted of. 


Sec. 3. It is a ſtrong, but not a concluſive Preſumption againſt a Wo- 
man, That ſhe made no Complaint in a reaſonable Time after the Fac. | i 
Seck. 4. It was a Queſtion before 18 El. 7. Whether a Rape could be = f 
committed on a Child of the Age of fix or ſeven Years; but by that Sta. F 0) 
tute, whoſoever ſhall unlawfully and carnally know and abuſe any Woman-Child  Þ p 
under the Age of ten Tears, ſhall ſuffer as a Felon without Clergy. o_ ” 
SeF. 5. Upon an Indid ment for this Offence, it is no way maten, g v 
whether ſuch Child conſented, or were forced; yet it muſt be prov, | of 
That the Offender entered into her Body, Ge. „%  F 
Sef7. 6. All who are preſent and actually aſſiſt a Man to commit? 1 
Rape, may be indicted as principal Offenders, whether they be Ven & 
Women. 88 1 | 


Sh 


F.. 7. As to the ſecond Point, vis. How Rape is puniſhed, it is (aid, u. 47, 
that of old Time it was Felony, and conſequently puniſhable with Death, Cp c. 21. b. 
- eſpecially if the Party raviſhed were a Virgin, unleſs ſuch Virgin would 2, 23. 
* accept of the Offender for her Husband, in which Caſe ſhe miglit ſave Ne : 
bis Life by marrying him. But afterwards it was looked upon as 2 Crom, — 
1 reat Miſdemeanour only, but not Felony ; and the Offender was puniſh- con. 

ea wich the Loſs of his Eyes and Teſticles : And by the Statute of Weſter. * | 
. z. It was reduced to a Treſpaſs, ſubetting the Offender to two Years Fete 1b. . 


J Chap. 42 . Of Forcible Marriage. 109 


85 8 . . . Cap 40. 
impriſonment. and a Fine at the Kings Will. But the Smallneſs of the; faft. 180. 
© puniſument proving a great Encouragement to the Offence, it was made Quere Frz. 


I reiony again, by the Statute of Weſtminſter 2. 34. and by 18 El. 7. it is -uy Ag 
excluded from the Benefit of the Clergy. f ; 


I 69. 


HA FP. XIII 
Of Forcible Marriage. 


= 


it | . 1. HE marrying a Woman of Subſtance by Force, and o- 
I ther Offences of the like Nature, were made Felonies by 
d | 3 H. 7. 2. which was enacted in the following Words: 


to | XR Set. 2. Where Women as well Maidens as Widows and Wives, havin 
ce | 8 Subſtances, ſome in Goods moveable, and ſome in Lands and Tenements, 2 
ne being Heirs Apparent unto their Anceſtors, for the Lucre of ſuch Subſtances, 
w- | be oftentimes taken by Miſ doers, contrary to their Will, and after married to 
ent | RE ſuch Miſ-doers, or to other by their Aſſent, or defiled, to the great Diſpleaſure of 
60d, and contrary to the King's Laws, and Diſparagement of the ſaid Women, 
ſhe | and utter Heavineſs and Diſcomfort of their Friends, and to the evil Enſample 
was | 7 all other e It is therefore ordained, eſtabliſhed and enafted by our Sovereign 
oit | Lord the King, by the Advice of the Lords Spiritual and Temporal, and the 
on- | (Commons in the ſaid Parliament aſſembled, and by Authority of the ſame, That 
ſhe | wyöat Perſon or Perſons from henceforth that taketh any Woman ( ſo ) againſt her 
ble, | Will unlaw'ully, that is to ſay, Maid, Widow, or Wife, that ſuch Taking, Pro- 
auring, and Abetting to the ſame, and alſo receiving wittingly the ſame Woman 
that! 1 25 1175 her Will, and knowing the ſame, be Felony : And that ſuch 
ich | Rf Hrf-dvers, Takers, and Procurator. : tors, | ; 
ſoch Þ 4 k Procurators to the ſame, and Receitors, knowing the , 


= | eſſaries before ſuch Offence committed, are concluded from the Benefit 
FL Ti the Clergy. - | | 


Chill þ , Ia the Conſtruction of the (aid Statute of 3 H. 7. 2. the following 

I MF Points have been reſolved. ——_ | 

I 5 RT 4 I. That the Indictment muſt expreſly ſet forth, both that the ;,, „ 

zved, 1 þ * taken away had Land or Goods, or was Heir apparent, and al- Cro. C. 485. 
| 3 nn vs ſhe was married or defiled, becauſe no other Caſe is within the $4. 

mit: 1 3 le of the Statute to which the enacting Clauſe clearly refers; for . =D 

en c Wl he 78 lay, That what Perſon, Gc. that taketh any Woman againſt H.P.C. 118. 

er Will, but what Perſon that taketh any Woman ſo againſt her Will. 5 C 

Seth = FF ys 


SH. 5. 


110 / Offences againſt the Rights of Marriage. Book; 
Seck. 5. II, That the IndiQment ovght alſo to alledge, That the = 9 
king was for Lucre, becauſe the Words of the Preamble are ſo, but thy | 
Hob. 182. it needs not fer forth, That it was with an Intention to marry or de. — 17 
J., Cx. 465, file the Party, becauſe the Words of the Statute neither require ſuch 1 
6 Intention, not does the Want thereof any Way leſſen the Injury, 
Hob 182. SefZ. 6. III. That it is no manner of Excuſe, That the Woman at 66 
Cro. Ca. 485. was taken away with her own Conſent, becauſe if ſhe afterwards refuſe 
1 do continue with the Offender, and be forced againſt her Will, the m; 
| from that Time as properly be ſaid to be taken againſt her Will, a; ff 
= ſhe had never given any Conſent at all; for till the Force was put 
upon her, ſhe was in her own Power. 
| | Cro. Ca. 493. Sect. 7, IV. That it is not materia] whether a Woman ſo taken away 
19 193. be at laſt married, or defiled, with her own Conſent or not, if ſhe were 
244. under the Force at the Time, becauſe the Offender is in both Caſes e. 
qually within the Words of the Statute, and (hall not be conſtrued tobe 
out of the Meaning of it, for having prevailed over the Weakneſs of 1 
| Woman, whom by ſo baſe Means he got into his Power, = 
3 laſt. 6. ect. 8. V. That thoſe who after the Fact receive the Offender, built 
De not the Woman, are not Principals within this Statute, becauſe the Worss | il 
"5" ore; receiving wittingly the ſame Woman ſo taken, &c. but it ſeems clearly, H 
That they are Acceſſaries after the Offence, according to the known Rules | 
JJ N F 
Cro. Ca 482, Sect. 9. VI. That thoſe who are only privy to the Marriage, but ro 
Hi. P. C. 119. way Parties to the Forcible taking away, or conſenting thereto, are no. 
within the Statute, ES F 
. Ceo, Ca. 488, Sect. 10. VII. That where a Woman is taken by Force in the County 
Hob. „ of A. and married in the County of B. the Offender may be indided 
5 H. F. C. 119. and found guilty in the County of B. becauſe the continuing of the Force 
- there 'amouitits to a Forcible Taking within the Statute, | 
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Cro. El. 94. Sect. 9 againſt the Rights of Marriage, at Common Law, arc 
. looked upon as Spiritual Offences, and puniſhable only by 
the Eccleſiaſtical Law, but one of them is made Felony, but not excluded | 
from the Benefit of the Clergy, by 1 Fac. 1. 11. by which it is enactel, 4 
That if any Perſon or Perſons, within his Majectys Dominions of England and | 
Wales, . married, do marry any Perſon or Perſons, the former Hurband n 
Wife being alive, that then every ſuch Offence ſhall be Felony. and the Perſon K | 
and Perſons ſo offending, ſhall ſuffer Death as in Caſes of Felony. And the LE 92 
ty and Parties ſo offending, ſhall receive ſuch and the like Proceeding, Trid, WE 
and Execution, in ſuch County, where ſuch Perſon or Perſons ſhall be apple. 
hended, as if the Offence had been committed in ſuch County, where ſuch Per. 
fon or Perſons ſhall be taken or apprehended. : : 
Sect. 2. But it is provided by the faid Statute, That nothing therein cn 
tained, ſhall extend to any Perſon or Perſons whoſe Husband or Wife ſhall be rf IF 
tinually remaining beyond the Seas by the Space of ſeven Tears together, or w 7 


Husban 


| Chap: 44. Offences agoinſt the Members of a Man's Body. 112 


E | id or Wife ſhall abſent him ar her ſelf, the one from the other, by the Space 
9 m— Tears 3 in any Parts within his Majeſtys Dominions, the "ive 
1 of them not knowing the other to be living within that Titre. | 
= ect. 3. And it is farther provided, That. the ſaid Statute ſhall not ex-- 
end to any Perſon or Perſons who ſhall be at the Time of ſuch Marriage di- 
t FR worced by Sentence in the Eccleſiaſtical Court, or to any Perſon or Perſons 
e where the former Marriage ſhall be by Sentence in the Eccleſpaitical Court decla- 
d to be void and of no effect Nor to any Perſon or Perſons, for, or by Rea- 
e of, any former Marriage had or made within Age of Conſent. | 
1 


1 2. 4. Alſo it is farther provided, That no Attainder for this Offence 
0 ſhall make or work any Corruption i Blood, Lofs of Dower, or Diſinberiſon of 

| Heir or Heirs © TE. 

b | * the Conſtruction of this Statute it has been holden, 


= Fe2. 5. I. That not only thoſe who are divorced 4 vinonio Matrimo- 2 Toft. 89. 
„i, bat alſo thoſe who are divorced only a Menta & Thora Canſa Adulterii 3 . 
= or$S2vitie, are within the Exception in this Statute, notwithſtanding there Gre. Gn av, 


de not the Word Divortiamus, but only the Word Sparamys, in the Sen- 462. This it 


t rence ; becauſe the Statute, being penal, ſhall be conſtrued favourably, "** en. 
s | and ſuch Separations are taken for Divorces in common Underſtanding. 
, | Seck. 6. II. Where either of the Parties were within the Age of Con- ; laſt. 89. 
Ss | ſent at the Time of the firſt Marriage; that not only ſuch Perfon as was H.P C. 121. 
N within ſuch Age, but alſo the other who was above it, is within the x as 
0 | Exception of the Statue, becauſe the Power of diſagreeing to ſuch Mar- 14: Pl. rg, 
t riage is equal on both Sides. „ ; e 
| Set. 7. III. That if the firſt Marriage were beyond Sea, and tue 
y later in England, the Party may be indicted for it here, becauſe it is the 
d later Marriage that makes the Offence ; but if the firſt Marriage were in , Sid. 171. 
& | England, and the latter beyond Sea, it is ſaid that the Offender cannot Kelynge 80. 
be indifted here; ſed quære, why not? for the Words of the Statute 
are, That the Parties ſo offending ſhall receive ſuch and the like Proceeding, 
Trial, and Execution, in ſuch County where ſuch Perſon or Perſon ſhall be ap- 


prehended, as if the Offence had been committed in ſuch County, where ſuch 
Perſon or Perſons ſhall be taken or apprehended. 


a 


> OHA x0 © 
Of Offences againſt the Members of a Man's Body. 


(] N treating of Offences againſt, the Members of a Man's Body, I ſhall 
4 conſider, : | , 
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1. What Offences of this Nature are eſteemed Mahims. 


22 — 
— 
= Ps 


2. How they are puniſhed. by the Common Law. 
3. How. they are puniſhed by statute. 


Fleta. lib. e. 40. 


Brit. 48 


BraQ. 144 b. 
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I NE. 4. As to the firſt, Point, it ſeems that ſuch a Hurt of any Part (45, 
a 7 2 Man's Body, whereby he is rendered leſs able in Fighting, either to Co. Lic. 126, 
= end himſelf or annoy his Adverſary, is properly:Mahim. © - 1 


* . 2. And therefore the cutting off, or diſabling, or weakening a Bitz Coro. 

. way 8 Hand, or Finger, or ſtriking out his Eye or Foretooth, or ca- 142, 458. 

eg bim, are faid to_be-Mahims, but the kung off bis Ear, or fc. , 
5 I . i No e, above cited. 


112 


Brat. 144 b. 
Fleta, lib 1. 


Cap <O. 


Se. 
3Iaſt 62,118 


II. P. C. 133. 


See 5 II 4c. 5. 


OF Offences againſt Records. Bool J 
Noſe, G&c. are not eſteemed Mahims, becauſe they do not weaken; but 
only disfigure him. VVV 
Seck. 3. As to the ſecond. Point, viz. How ſuch Offences are to be pu- 
nifhed; it is to be obſerved, that all Mahim is Felony ; and it is ſaid 
That anciently Caſtration was puniſhed with Death; and other Main 
with the Loſs of Member for Member; but afterwards no Mahim was 
puniſhed in any Caſe with the Loſs of Life or Member, but only with 
Fine and Impriſonment.. NOW: + r 
Seck. 4. As to the third Point, vis. How ſuch Offences are Puniſhed 


by Statute, it is enacted by 22 and 23 Ca. 2. cap. 1. That if any Perſon 


Such his Majeſty's Sul ject, That then and in every ſuch Caſe the 


ſhall on Purpoſe and of Malice fore-thought, and by lying in wait, unlawfully ou 
out, or diſable. the Tongue, put out an Eje, ſlit the Noſe, cut off a Noſe, or Lig, 


or cut off or diſable any Limb, or Member, of any Jubject of his Mijeſt * 


Intention in ſo doing to maim or Disfigure, in any the Manners 1 * mentioned, 
erſon or Per. 


* 


ſons, ſo offending, their Counſellors, Aiders and Abettors, knowing of, and 


privy to the Offence, as aforeſaid, ſhall be and are by the ſaid Statute declaredy 
be Felons, and ſhall ſuffer Death as in Caſes of Felony without Benefit of Clergy, 


Sect. 5. But it is provided by the ſaid Statute, That no Attuinder of 


ſuch Felony ſhall extend to corrupt the Blood, or forfeit the Dower of the Wife, 
or the Lands. Goods or Chattels of the Offender. _ | 


Sect. 6. If a Man attack another of Malice. forethought, in order 10 


murder him with a Bill, or any other ſuch like Inſtrument, which can- 
not but endanger the Maiming him, and in ſuch Attack happen not 


kill, but only to maim him, he may be indicted on this Statute, toge. 


ther with all thoſe who were his Abettors, ec. and it ſhall be ſeft to 


the Jury on the Evidence, whether there were a Deſign to murder by 


maiĩming, and conſequently a malicious Intent to maim as well as to kill, 
in which Caſe the Offence is in the Statute, tho' the primary Intention 


3 Inſt. 71, 72. 


was Murder. . 


£ - ha — 


CH AF XL), 
Of Offences againſt Records. 5 


Sect. I. T Common Law the imbezilling, defacing, or altering 40) 
Record, without due Authority, was an Offence bigh!y 
puniſhable by Fine and Impriſonment, G. and in many Caſes it was 
made Felony by the following Clauſe of 8 H. 6. 12. - 
Sect. 2. It is ordained, That if any Record or Parcel of the ſame, Writ, 
Return, Panel, Proceſs, or Warrant of Attorney, in the King's Courts of = 
cery, Exchequer, the one Bench or the other, or in his Treaſury, be wil 
ſtoln, taken away, withdrawn, or avoided, by any Clerk, or by other Perſon, be. 
cauſe whereof any Judgment ſhall be reverſed: That ſuch Stealer, Taker-a"9 
Withdrawer, or Avoider, their Procurators, Counſellors, and Abettors, there 
of indicted, and by Proceſs thereupon made, thereof duly convict by their * 
73 or by Inqueſt to be taken of lawful Men, (whereof the one halr jj 


be of the Men of any Court of the ſame Courts, and the other half of other) 


all. be judeed for Felons, and ſhall incur the Pain of Felony : And that tis. 
Ache 7 Phe 120 Courts, of the one Bench or of the other, have Power e 


| 921 | 15 | 1 
hear and determine ſuch Defaults be/ore them, and thereof to make due P 


. niſhment, as afore is ſaid, : EO 
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| Chap: 45: Of Offences apagnst Records: I : 3 

In the Conſttuction of this Clauſe, it hath been holden: 5 3 Laſt. 71. 

Sed. 3. I. That it extends only to the Courts which are expreſly na- 

| med; and to the 18585 of 75 170 ſo far only as it proceeds according 

ſe of the Common Law. | 3 V 

| 4 3 That it extends not to ſuch Offence by the Judges of any 3 loft. 74. 

Court; for whereas it begins with expreſly naming Clerks which are in. 

ferior to them, it (hall not be intended to include them under the general 

Words following; however by 8 R. 2. 4. Judges as well as Clerks are to pay. yy 

a Fine to the King, and make Satisfaction to the Party for falſly entring Pleas, ME 86 

or raſing Rolls, or changing Verdi to the Diſberiſon of any ones And they are Bro. Cor 154. 

higbly puniſnable at Common Law for other Offences of like Nature, as 3 

for inſerting a Bill of Indictment not found by the Jury among thoſe piefensmene 

| which were found, and ſuch like. And Juſtice [zgham in the Reign of 23. Indi- 

| Edward the firſt was fined eight hundred Marks for raſing a Fine of thir- ay 6 we 

teen Shillings and four Pence, ſet on a poor Man, and making it ſiæ Shil- . 

lings and eight Pence. 3 e : 

Ke.. 5. III. That not only ſuch an Alteration whereby a Judgment is 

| WM attually reverſed, but alſo ſuch whereby it is reverſible, whether ic 

f | "WF vere made before or after the Judgment was given, or whether it be or 

„ be not afterwards amended by the Court, is within this Act; for thoſe : Rol Re. 81. 
Words in the Statute whereby any Judęment ſhall be reverſed, are taken to 

0 | WF have the ſame Purport, as if it were ſaid, whereby any Judgment ſhall | ; 
be annulled, or loſe its Force or Effect; for it is plain, That the Statute 

cannot intend that the Judgment muſt be actually reverſed by Writ of 

Error, becauſe it ſpeaks of ſtealing or carrying away, or avoiding of Re- 

& cords, which makes it impoſſible that the Judgment ſhould be reverſed 

at all, becauſe no Writ of Error can remove a Judgment which appears 

not. And it has been holden, That if A. B. be oatlawed by the Name 2 K. 3. 10. 3 

of 4. C. and afterwards the Record be raſed, and A. B. inſerted, the Of- 3 9 

fence is within the Statute, becauſe the Record againſt A. C. is ny ti kep 2 
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ot: Ii Kep 34 15 
and the judgment prevented, which might have been given ona Writ | 
of Error for this Defect. 5 = 
Feck. 6. IV. If the Offence were committed partly in one County, and K 3: 10. b. 
partly in another, but not ſo as to amount to a compleat Offence with- 5. 5. G 30. 
1 in the Statute in either, That the Party cannot bz indided for a Felony, 3 Init. 73. 
Y beciuſe the Counties cannot join in an Indictment, and that which is 
done in one cannot be found in another, but that he may be indicted 
y bor a Milpriſion in either County. | 
bly 1 Sect, 7, 
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| L V. That the Act, by making thoſe who are Acceſſary before 3 Taft. 72. 
was the Fatt principal Felons, does not mean any way to fvour thoſe who %%. C. -- 

re Acceſſary after, but to leave them to the general Conſtruction of the 20 

it, 1 Law. | ; if 

14 


ho „ Let. 8. VI. That by the laſt Clauſe of the Act, the Juſtices of either 3 Lad. 
ing) n Bench have a Concurrent Authority, and that they which ſhall firſt en- 

„. Sb (all proceed; and that if the Offence were committed in the 

my, County where the Benches ſit, they need no other Commiſſion; but if it 

ber- Te in another County, that they muſt have a ſpecial Commiſſion: 3 Taft. 72. 
n 5 4 in London. that they ſhall have a Commiſſion in which the Mayor * R. 3. 1. 
ſrl 5 ail be omitted, for the Charters of the City, which require that he ſhall 

er) be a Princip 8 


_—_ 


. —— 


2 


* ncipal in every Commiſſion, extend not to ſuch Cauſes which 
t the A are [pecially limited to particular Judges. . | 

rb Mee 9. By 21 Jac. 1. 26. It is made Felony without the Benefit of Clergy, 

Pu- +] 2 7 jo Þ fo corrupt the Blood, to acknowledee or procure to be acknowledzed, 

FA ecovery, Deed enrolled, Statute, Recognizance, Bail, or Tudgment 

ly EL ame of any other P erſon or Perſons not privy and conſenting to the ſame. 


Gg Sect, 


114 Of Offences by Purweyers. Book 1, 


z Jon, <4. S277. 10. In the Conſtruction hereof it has been holden, That if a 
0n-r4 in the . . 8 TEES Wan | 40 
Report of the Perſonate another in the County of A. in putting in Bail before a Judge. i 
ſ-me caſe. and the Bail be filed in the County of B. the Trial ſhall be in tj, Þ | 
5 5 ze County of A. Alſo it ſeems the bare perſonating of Bail before a Jud: | 
1 Ven. 302, is no Felony, unleſs the Bail be filed. 7 | 9 
TR Seck. 11. Alſo it is enacted by 4 & 5 Will. & Mar. 4. That any Pe. 
ſon or Perſons who ſhall before any Commiſſioner authorized to take Bait j, 

1 | Verine of the ſaid Statute, in Actions depending in the Courts of King's Bench | 
| | | Common Pleas, or Exchequer, repreſent, or perſonate any other Perſon or Perſors | 
| whereby the Perſon or Perſons ſo repreſented and perſonated, may be liable io th 
| | Payment of any Sum or Sums of Money, or Debt, or Damages, to be recouny | | 
| in the [ame Suit or Action, wherein ſuch Perſon or Perſons are repreſented ini | 

perſonated, as if they had really acknowledged and entered into the ſame, being |  B 


lawfully convitied thereof, ſhall be adjudged Felons, 


£0 HA. XALVL 
Of Offences relating to Cattle 


. A -w ͤ..: acc: 


Y 22 &. 23 Car. 2. 7. it is made Felony, Malitiouſiy, unlawfully, and 
willingly, to kill or deſtroy any Horſes, Sheep, or other Cattle of am Per- 

ſon or Perſons whatſoever in the Night-time, but Liberty is given to the Offindr 
to avoid Judgment of Death, by chuſing Judgment of Tranſportation for ſeven 
Tears; and any three Juſtices of Peace for the County, Diviſion, City, Town- | 
corporate, or Place, whereof one to be of the Quorum, are authoriſed to enquire. | 
as well by the Oaths of twelve lawful Men, of the ſame County, as by Exani | 
nation of Witneſſes upon Oath, or by any lawful Ways or Means, which to thn | 
Hall ſcem meet, of the ſaid Offences, and in Order thereunto to iſſue out Wa” | 
rants, as well for the Summoning of Jurors, as for the apprehending of all Pe. 
ſons, who ſhall or may be ſuſpet;ed thereof, and to take their Examination touch . 
ing the ſame, as alſo to cauſe all ſuch other Perſons as to them ſhall ſeem like 
to make Diſcovery thereof, to appear before them, and to give Information upon 
Oath concerning their Knowledge of the Premiſſes, ſo as no Perſon ſo to be 
examined ſhall in any wiſe be proceeded againſt for any Offence concerning whit 
he ſhall be ſo examined as a Witneſs, and ſhall upon ſuch his Examination malt 
a true Diſcovery of. And if any Perſon who ſhall be thought likely to make ſuch 
| Diſcovery, being ſummoned by the ſaid Juſtices, refuſe to appear, or to be ex- 
amined as a Witneſs, he may be committed by the ſaid Juſtices to the Count 
Gaol, till he ſhall ſubmit to be examined. Provided, That no Perſon ſhall le 
queſtioned for any Offence againſt the Statute, unleſs he be proceeded againſt witi- 
in ſix Months after the Offence. committed. 
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CHAP. XLVII. 
Of Offences by Purveyors. ; 
Seft. i. A the King's Court was ſupplied with Neceſſaries from 3 70 


e 


2 Inft. 543. the ancient Demeſnes of the Crown, which were manure? I , 
for that Purpoſe, and in reſpe thereof the Tenants of thoſe Lands bad s 
many Privileges, whigh they till enjoy ; but this Method being found 8 55 

2 2 | 8 ſt 


Chap. 479. Of Offences by Purwveyors. 

be troubleſome and inconvenient, was by Degrees diſuſed, and after- 

wards the King uſed to appoint certain Officers to buy in Proviſions for 

his Houſhold, who were called, Purveyors, and claimed many Priri- 

leges by the Prerogative of the Crown, and ſeem to have had the Pre. Noy 10. 

emption of all ſuch Victuals as were bought by any one to ſell again. h .ch 2 
Heck. 2. By Magna Charta, chap. 21. The King ſhall not take the Timber +58. 3.ch.2,3, 

of any Perſon againſt his Will, and by many ſubſequent Statutes, ſeveral Offences 2 : 

of Purveyors were made Felonies, as if they took I hings above the Value of twelve . 1,6, 82. 

Pence, againſt the Will of the Owner, without Warrant, or without ſuch Ap. i ca 197, 

praiſement as was directed by thoſe Statutes, or without paying for them, &c. Bube os, 5 
Heck. 3, But theſe Laws having been found by Experience not to have 

ſufficiently provided againſt the Oppreſſions of Perſons 7:2ployed for making de Is 

=o Provijions for the King Honſhold, Carriages, and other Purveyance for his Nov 9 5 
Majesty, and ſeveral Counties having found themſelves obliged to ſub- 
mit co ſundry Rates and Taxes, and Compoſitions to redeem themſelves 

from ſuch Vexations and Oppreſſions, as it is recited by 12 Car. 2. 24. 

par. 12. it was enacted by the ſaid Statute, That from thenceforth no Sum 

oer Sumsof Money, or other Thing ſhall be taken, raiſed, taxed, rated, impoſed, 


paid, or levied, for or in regard of any Proviſſon, Carriages, or Purveyance 


* 


j;eor his Majeſty, his Heirs or Succeſſors. : 
F228 Self. 4. And it is farther enacted by the ſaid Statute, Par. 13. That 
= mo Perſon or Perſons by any Warrant, Commiſſion, or Authority under the great 
Seal, or otherwiſe by Colour o, buying or making Proviſion or Purveyance for his 
Majeſty, or any Queen of England for the Time being, or of any the Children 
of any King or Queen of England for the Time being, or that ſhall be, or for 
his, their, or any of their Houſbold, ſhall take any Timber,. Fuel, Cattle, Corn, 


. | Grain, Malt, Hay, Straw, Visual, Cart, Carriage, or other Thing whatſoever, 
| of any the Subjects of his Majeſty, his Heirs, or Succeſſors, without the free and 
1 


full Conſent of the Owner or Owners thereof, had and obtained without Menace 
or Enforcement; nor ſhall ſummon, warn, take, uſe, or require any the ſaid Sub- 
jects to furniſh or find any Horſes, Oxen, or Cattle, Carts, Plonghs, Wains, or 

other Carriages, for the Uſe of his Majeſty, his Heirs or Succeſſors, or of any 

Queen of England, or of any Child, or Children of any of the Kings or Oneens 
of England for the Time being, for the carrying the Goods of his Majeſty, his 
Heirs or Succeſſors, or the ſaid Queens, or Children, or any of them, without 
ſuch /ull and free Conſent as aforeſaid, any Law, Statute, Cuſtom, or Oſage to 
the contrary notwithſtanding. Sd ooo 
Seck. 5. And it is further enacted Par. 14. That no Pre-emption ſhall be 
allowed or claimed in the Behalf of his Majeſty, or of any of his Heirs or Succeſ- 
ert or of any of the Queens o England, or of any of the Children of the Royal Fa- 

1 nily for the Time being, in Market or ont of Market, but that it be free to all 

aud every the Subjetfs of his Majeſty, to fell, diſpoſe, or employ his ſaid Goods to 
any other P erſon or Perſons, as him liſteth, any Pretence 0” making Provi- 
1 fron or Purveyance of Vitual, Carriages, or other Thing for his Majeſty, his Heirs 

— = Se ceſſors, or of the ſaid Queens, or Children, or any Pretence of Pre emption 
3 271 Ther, or any of their Behalfs notwithſtanding. And if any Perſon or Perſons 

* male Proviſion or Purveyance for his Majeſty, his Heirs or ducceſſors, or any 

12 or Children aforeſaid, or impreſs, or take any ſuch Carriages, or other 

ings aoreſaid, on any Pretence or Colour of any Warrant aforeſaid, under the 

T1 reat Seal, or otherwiſe, contrary to the Intent hereof, it ſhall be lawful for the 

rom 3 10 of __ Fora or fuch two, or one of them as dwell near, and to the Conſt a- 

. 2% 4e tariſh or Village where ſuch Occaſion ſhall happen, at the Requeſt of 

had WE 451 ee 3 to commit or cauſe to be committed, the Party or Parties ſo 

dro WE ©2278 nd offending, to Goal, till the next Seſſions, there to be indicted and 
»: proceeded againſt jor the ſame, &c. DO 
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116 Of Offences by Soldiers and Mariners. Bock! Ml 

Seck. 6. But this abſolute and univerſal Reſtraint of all Kinds of pyr. þ 
veyance having been found by Experience inconvenient, it was enated (une C 
by 13 & 14 Car. 2. 20. which has been often continued by ſubſequen: (Rl 
. Statutes, That the Officers of the Navy may preſs Carriages for the ue I » 
5 of his Majeſty's Navy and Ordnance, according to the Regulations pre. VY 7 
Fe. ſcribed by that Statute, and the like was enacted by 1 Fac, 2. 10. in! = 7 

0 | 0 , ; 5 : p (+ | 

lation to the King's Royal Progreſſes, Ge. = / 
4 6 6 
| HA XLYHL © # 
Of Offences by Soldiers and Mariners.  L 
| C NFfences by Soldiers or Mariners, made Felony by Statute, are of | i » 
« A J three Kinds. N 1 . 
1 1. Wandering without a Teſtimonial. _ =_ X7 
| | | | 2. Departing from the King's Service without Licence. — FT 
4 3. Deſtroying a Ship. TY : __ =: 


Sect. 1. The firſt of theſe Offences depends upon 39 El. 17. by which: | 0 
4 it is recited, That divers licentions Perſons contemning both Laws, Magiſtratee, 
and Religion, had uſed to wander up and down in all Parts of the Realm, undn | * 

the Name of Soldiers and Mariners, abuſing the Title of that honourable Pn. % / 


8 


feſſion, to countenance their wicked Behaviours, and that ſuch Perſons had uſed | J 
to aſſemble themſelves weaponed in the Highways, and elſewhere in Troops, t, 
the great Terror and Aſtoniſhment of her Majeſty's true Subjets, the Impeach | 4 
ment of her Laws, and the Diſturbance of the Peace and Tranquility of thi | . 


Realm: And that many hainous Outrages, Robberies, and horrible Murder:  t/ 
had been daily committed by ſuch diſſolute Perſons; and thereupon it is enat- Þ I 
ed, That all idle and wandering Soldiers or Mariners, or idle Perſons which | 4 
Hall be wandering as Soldiers or Mariners, ſhall ſettle themſelves in ſome Service, = 
Labour, or other lawful Courſe of Life, without wandering, or otherwiſe rep: f 
to the Places where they were born, or to their Dwelling-Places, if they have any, | fe 
and there remain, betaking themſelves to ſome lawful Trade or Conrſe of Lit, | * fe 
48 aforeſaid ;, upon Pain, That all Perſons offending contrary to this Act, e! WW 


ſuffer as in caſe of Felony, without Clergy. 1 Te 
Sect. 2, And it is farther enacted, That every idle and wandering Soldier 
or Mariner, which, coming from his Captain from the Seas, or from beyond le 8 
Seas, ſhall not have a Teſtimonial under the Hand of ſome one Juſtice of tn 1 “ 
Peace, of, or near, the Place where he landed, ſetting down therein the Plat 1 
and Time, where and when he landed, and the Place of his Dwelling or Birth, = << 
unto which he is to paſs as aforeſaid, and a convenient Time therein limited fo KS C 
his Paſſage, or having ſuch Teſtimonial, ſhall wilfully exceed the Time therein 3 0 
limited, above {fourteen Days : And alſo, as well every ſuch idle and wanderinn 1 7 
Soldier or Mariner, as every other idle Perſon wandering, as Soldier or Ma-. 1 F 


ner, which ſhall at any Time hereafter forge or counterfeit any ſuch Teſtimonia, 1 fe 
or have with him or them any ſuch Teſtimonial forged, or counterfeited 4 © ͤ . 

foreſaid, knowing the ſame to be counterfeiied or forged, in all theſe Caſes, e'* WY 
ry ſuch Act or Acts to be Felony, and the Offenders to ſuffer, as aforeſaid, with i 2 : 


St „ | I K 


out any Benefit of Clergy. 
I 


e — ISO 2 
wY : ' 7 


Z b 4 Felon, and not to have the Benefit of the Clergy. 


and wandring Perſon, as aforeſaid, ſhall happen to fall fick by the Way, ſo that by 
reaſon of his Weakneſs he can not travel to his Journeys End within the Time 
limited within his Te eſtimomal, 10 ſuch Perſon to be within the Danger of this 

= Statute, ſo as he ſettle himſelf in ſome lawful courſe of Life, as aforeſaid, or 
repair, as aforeſaid, to the Place where he was born, or was laſt abiding, 
= within convenient Time after the Recovery o, his Sickptſs, and there remain 


„ Chap. 48. Of Offences by Soldiers and Mariners. 117 


I ty, and all Juſtices of Peace in Towns corporate, having Authority to hear and 
5 7 


1 2 and to execute the Offenders, which ſhall be convicted be fore then. as in 
C. of Felony ir accuſtomed, except ſome honeſt Freebolder, & c. will take ſuch 
O fender into his Service for one whole Tear, and alſo be bound by Recognis 
"IB nance of ten Pounds, to keep the ſaid Perſon for one whole Tear, and bring him 
ts the next Seſſions for the Peace and Gaol Delivery next enſuing aftir the ſaid 
ne; and if any ſuch Perſon ſo retained, depart within the Tear, without the 
XZ Licence of him that ſo retained him, then, to le indided, tried, and judged as 


b I | as aforeſaid, 


= Soldier or Mariner repairing to his Place of Birth, &c. can not get work, be 
hell be ſet to work by two Fuſtices of Peace, 8K. 


#8 ſort to ſome Juſtice of the Peace next adjoining to his Place of Landing, or to 
uch his direc} Way home, and make known unto the ſaid Juſtice his Poverty ,, 
= that the ſaid Juſtice, upon per fed Notice thereof had, may licence the ſame Sol- 
dier or Mariner to paſs the next and diret Way to the Place where he is to re- 
pair, and to limit him ſo much Time only, as ſha!l be neceſſary for his Travel 
= thither ; and that in ſuch caſe his Licence being ſo made, and he purſuing the 
Form of ſuch his Licence, ſhall and may, for his neceſſary Relief in his Travel, 
= ack and take the Relief that any Perſon ſhall willingly give him. ” 


3 from the King's Service without Licence, depends upon ſeveral Statutes z ; Inft, 86. 
for it was enacted by 18 H. 6. 19. that Soldiers retained in the manner pre- 6 Co. 7. 
6 | ſcribed by that Act, departing from their Captains without Licence, ſhall be guil- Co, Lit. 71. 


2 ew | l 2 ; : . Cro Ca. 4 
retaining Soldiers therein referred to, is diſuſed. Hutt 134. 


= - x | : 2 And. 151. 
in Wages and retained, or take any Preſt to ſerve the King upon the Sea, or 
Jon the Land beyond the Sea, depart ont of the King's Service, without Li- Se alls the 


* 


Sei. 3. And it is farther enacted, That it ſhall be lawful for the Juſtices 
of Alſizes, Juſtices of Gaol- Delivery, and the Juſtices of Peace of every Conn- 


Tetermine Felonies, to hear And determine all ſuch Offences in their general Seſ- 


Hesi. 4. But it is provided by the ſaid Statute, That if any ſuch idle 


Ser. 5. And it is farther provided. by the ſaid Statute, That if ſuch 


Self. o. And it is farther provided, That if ſuch Soldier or 1 re- 


Seck. 7. The ſecond Offence of this Kind, viz. That of departing 


ty of Felony ; but this Statute is now of little uſe, becauſe the Method of n 


Seck. 8. However by 7 H. 7. 1. and 3 Hl. f. 8. till in force, If any 3 loft. 8+. 
Soldier, being no Captain, immediately retained with the King, who ſhall be Pit. ct 


3 Mod. 124. 


cence of his Captain, he ſhall ſuffer as a Felon, without the Benefit of the oo on 
Clergy. And all Juſtices Sd 1 every Shire in England, be yo Far 
Offenders be taken, have Power to enquire of the ſaid Offences, and the ſame 
to hear and determine, as they may do of Felony, Treſpaſſes, and of other Of 
Fences expreſſed in the King's Commiſſion to them made, as though the ſaid Of- 
fences were done in the ſame Shire. 
3 And by 2 Ed. 6. 2. If any Soldier, ſerving the King in bis 3 Inſt 86. 
ars, in any his Dominions, or on the Seas, or beyond the Seas, or in Scot- 6 Co 67- 
ws depart without Licence of the Lieutenant, or Admiral, or Captain, &c. 
K. _ or otherwiſe, being inthe Enemy's Country, or elſewhere in the 
ſoul be 2 or out of any Garriſon where he ſhall be appointed to ſerve, he 
aajudged a Felon, and excluded from his Clergy +, and the Juſtices of eve- 
H h 


7 


118 


/ Offences by Hunters. Book I. 


ry Shire where ſuch Offender ſhall be taken, may enquire of and determine „ 
Offence, &c. | 


Seck. 10. The third Offence of this Kind, vis. That of deſtroying 2 


Ship, depends upon 22 & 2.3 Car. 2. 11. and 1 Aung 9. by which i 
ena Qed » That if any Captain, Maſter, Mariner or other Offer 9 i 
any Ship, ſhall wilfully caſt away, burn, or otherwiſe deſtroy the Ship to which 
he belongeth, or procure the ſame to be done, to the Prejudice of the Own or 


| Owners thereof, or of any Merchant or Merchants that ſhall load Goods the 
he ſhall ſuffer as a Felon, without the Benefit of the Clergy, and if the Of 


＋— 


3 Inſt. 46,77, 
Dal. ca. 29. 


Same Council, or Juſtices, to whom ſuch In formation ſhall be made, may make 1 
Marrant to arreſt ſuch Perſon, and may alſo examine him of the ſaid Hunting, | 
and of the ſaid Doers in that Behalf ; and if the ſame Perſon wilfully conced | 


4 Huntings be againſt the King but Treſpaſs finable, by reaſon of the ſam | 
"= 


fence were committed in the Admiral's Tariſdition, (hall be tried! the 
, 


CHAP. XLIX. : 
| Of Off nces by Hunters. 


J. is recited by 1 H. 7.7. That many greet Outrages, Murthers, Inſure 


Ftions and Rebellions had often been occaſion'd » Per ſons in great Number, 


with painted Faces, Viſors, and otherwiſe diſgui ſed. 


e | and riotouſly, and in min- 
ner of War arrayed, hunting as well by Night as by Day; and thereupon it 


is enacted, That as often as Information ſhall be mate of any ſuch unlanfi E | 
Huntings by e or with painted Faces, to any of the King's Council, on!“! 


any Juſtice of Peace of the County, of any Perſon ſuſpecked thereof, any of th 


the ſaid Huntings, or any Perſon with him deſective therein, that then th 
Jame Concealment be Felony 4 and if he then confeſs the Truth, and all that l 
ſhall be examined of, and knoweth in that behalf, that then the ſaid Offence: 


nfeſſion, at the next general Seſſions of the Peace to be holden in the ſam 


County, by the King's Juſtices of the ſame Seſſions, there to be ſeſſed. And] | 


any Reſcous or Diſobedience be made to any Perſon, having Authority to do 


Execution or Juſtice, by any ſuch Warrant, by any Perſon, the which ſo pn 
be hays ſo that the Execution of the ſame Warrant thereby be not had, thi 


then the ſame Reſcous and Diſobedience, be Felony ; and if any Perſon or Perſo'! 
ſhall be convict of any ſuch Huntings, with painted Faces, Viſors, or otherwiſ: 
diſeniſed, to the Intent they ſhould not be known, or of unlawful Hunting i 
"Time of Night, that then the ſame Perſon or Perſons ſo convid, to have lik 
Punition, as he or they ſhould have, if he or they were convit# of Felony. 
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| e n 
j . | - 
| Of Offences by Forgers of Falſe Deeds. 
| 1 Y 5 El. chap. 14. If « Man be convi or condemned of forging or pub⸗ 
D hing 4 forged Deed, and after ſuch Convict ion or Condemnation, do com- 
mit the like Offence, he is made guilty of Felony, and excluded from the Be- 
reit of Clergy; as ſhall more fully be ſhewn in the Chapter of Forgery. | 
Of Offences by Gaolers. | 
8 ; | t | : | | 2 | 1 i 
5 D 14E. 3. 10. If any Keeper of 4 Priſon, or Under-Keeper, ij too great 
4 B Dureſs of Impriſonment, and by Pain, male any Pri ſaner that he hath 
it in his Ward, to become an Appellor againſt his Mill, be is guilty of Felony : 
i And it is ſaid to be no Way material, whether the Approvement be g. p c.; 6% 
1 true or falſe, or whether the Appellee be acquitted or condemned; but 3 Ia. 91. 


at Law this Offence was eſteemed a Miſpriſion only, unleſs the Appellee 
were hanged, by reaſon of the Appell. . 


194ʃn 


O Offinces by Tranſporters of Sheep or Wool 


44 ec. "B* ſome old Statutes, and 13 & 14 Car. 2. 18. the Exporta- ; 1,69, 98. 
* ., D tion of Wool was made Felony; but by 7 G 8. V. 3. 28. . & M. 
it is reduced to a Miſdemeanour only, and. it is ſubjected, to ſevere Pe- r 
ie | Rnatties 7 5 ; Kann nere 7&8 W. 3. 
"I by many late Statutes. VV 
965 F of, 2, It is enacted by 8 El. 3. That no Perſan or Perſons ſoall bring, 9 & 16 N. 3. 
* 1 iber, ſend, receive, or tale, or procure to be brought , delivered, ſent, or re- & w.. 
ag into any Ship or Bottom, any Nams, Sheep, or Lambo, or any nranner of cop. 10. 
5 r Kind of Shee , being alive, to be carried and conveyed out of this Realm of 
| Sand, Wales, or Ireland, or out of any of the King's Domimons, on Pain 
1 5 N Perſon or Perſons, their Aiders, Abettors, Procurers and Comfor- 
Wl 1 * for the firſt Offence forfeit all his Goods for ever, whereof the one 
3 Ad ? ſhall be to the King, the other Moiety to him that will ſue for the ſame . 
boese w 11 1 That every ſuch Offender ſhall Juffer Impriſonnent by the Space of 
1 ves M 5 a ear, without Bail or Mainprize, and at the Tears End,yhall in ſome 
if 1 the Fulneſs of the Market, on the Markets Day, have bis 
ana cut off, and that to be nailed up, in the openeſt Place of ſuch Market ; 
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Of Offences by Egyptians. 


and that every Perſon or Perſons eftſoons offending again this Stat te, 
be adjudged a Felon, &c. : c againſt ate, ral 


HA P. IL 
Of Offences by Servants. 


J is recited by 33 H. 6. 1. That divers Houſhold: Servants, as well of 


Lords, as af other Perſons of good Degree, had then of late, ſhortl 
the Death of their ſaid Lords and Maſters, violently, and ref, * 


and ſpoiled the Goods which were of their ſaid Lords and Maſters at the Tim 


of their Death, and the ſame diſtributed among themſelves; and thereupon 


it is enacted, That after Information made to the Chancellor by the Executors 


of any ſuch Perſon, or two of them, of ſuch Riot, Taking, and Spoil; tle 


| Chancellor, by the Advice of the two Chief Juſtices, and Chief Baron, or tm 


of them, may make out Writs to ſuch Sheriffs as ſhall be thought neceſſary, 


commanding them to make ſuch Proclamation, as by the ſaid Statute is dj 


refed, for the Offenders to appear in the King's Bench at ſuch 4 Dy, 
whereupon, if they make Default, they ſhall be attainted of Felony ; but if 
they appear, they ſhall be committed or bailed, till they have anſwered the ſaid 
 Executors in ſuch A@ions, which the ſaid Executors will declare againſt then, 
or any of them, for the Riot, Taking, and Spoiling aforeſaid, 


Mr " —_—_— 


” . 


Of Offences by Egyptians 


Y 1 & 2 Ph. & Mar. 4. All outlandiſh Perſons, called Egyptians, l. 
ing of the Age of thirteen Tears, who ſhall be tranſported into this Realm 

of England or Wales, and continue within the ſame by the Space of on 
onth; and by 5 EL 20. All Perſons being of the Age of fourteen Tears, 


- who ſhall be ſeen, or found within this Realm of t:ngland or Wales, in an 
Company or Fellowſhip of Vagabonds, commonly called, or calling themſelves, 


Egyptians, or counterfeiting, transforming, or diſgui ſing themſelves by thelt 
p 4.87] Speech, or other Behaviour, like unto ſuch Vagabonds, common) 
called, or calling themſelves, Egyptians, and ſball continue and remain ir itt 


ſame, either at one Time, or at ſeveral Times, by the Space of one Month, ſpl 
ſuffer as Felons, without the Benefit of the Clergy. 
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CHAP. LV. 


| Of Offences by Cutters of Pow-dike. 

rr 6s recited by 22 H. 8. 11, which was repealed by 1 Ed. 6. and re- 
f ® I vived by 2 and 3 Ph, and Mar. 19. That divers Perſons had maliciouſly 
„ n ſundry times cut down and broken up, divers Parts of the Dike, called the 
„ em Pow-dike in Marſhland, in the County of Norfolk, and the broken Dike, 
„e otherwiſe called Oldfelde-Dike by Marſhland, in the Iſle of Ely, in the County 
1 | WT of Cambridge: By Reaſon whereof the Ground within the Country of Marſh- 
„ land i the Counties aforeſaid, had been many times drowned ; and the Inhali- 
;, | iT tarts bad not only been put to great Charges and Expences, but alſo had. loſt 
„ nuch Cattle, and alſo many People had been drowned in their Beds And there- 
upon it is enacted, That every ſuch perverſe and malicious cutting down, and 
: | 8 breaking up of, any Part or Parts of the ſaid Dikes, or of any other Bank,, be- 
„ irg parcel of the Rind and uttermoſt Part of the ſaid Country of Marſhland, 
i = by any Perſon or Perſons, otherwiſe than in working upon the ſaid Bank or Dikes, 
4 = for the repairing, fortifying, and amending of the ſame, ſhall be adjudged Felony, 
i and that the Juſtices of Peace of the ſaid Counties of Norfolk and Cambridge, 
within the ſaid Iſle, ſhall have full Power at their Seſſions ts cauſe Enquiry to 

be made of every ſuch Offence, to award like Proceſs, Judgment, and Execution, 
47 they have uſed to do upon other Felonies, being Felony at Common Law. 


= N | Of Ofences by Treſpaſſers on the Borders, and Rioters. - 


nu | = 3 | 8 | | 
. 2 3 recited by 43 El. 13. That then of late Years many of the Queen's 
= B: ubjetts dwelling in the Counties of Cumberland, Weſtmorland, ard the 
s = - r/hopric k of Durham, had been taken, ſome from their own Houſes, and other 
PE Tu Tong on the Highway, or otherwiſe, and been carried away as Priſoner, 
W 1 kn kept barbarouſly, and cruelly, until they had been redeemed by great Ran- 
le hors 3 and alſo, that then of late Time there had been many Incurſions, Rob- 
d | 3 rs and burning and ſpoiling of Towns, Villages, and Houſes, within the ſaid 
9 for ty, ſo that divers of the Queen's Subjefts, in the ſaid Counties, had been 
Jcea to pay a rertain Rate of Money, Corn, Cattle, or other Conſideration, 
ing M | ivert inhabiting upon or near the Borders, be- 
. 4 DE of N, ame, and friended and allied with divers in thoſe Parts, wha 
Cm AP known to be great Robbers, and Spoil-Takers, within the ſaid 
ar uſed 2 8 End thereby to be by them protected from the Danger of ſuch 
boſvevr r0b and ſteal in thoſe Parts; and thereupon it is enacted, That 
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aid. Or whoſoever ſhall give any ſuch Money, Corn, Cattle, or other Conſd. 


or ſhall ſtand mute, or ſhall thallenge peremptorily above the Number of tweny, 


13 and r4 Ca. 2. 22. which is continued by 12 Arne for eleven Yar, 


that ſuch Commiſſion is iſſued, and of the Time and Place of Meeting of the Con | 3 
0 3 


_ antl alſo upon ſuch Examination fully and truly diſcloſe. and. diſcover, how, and | Z 1 


Marer, Merchandizes, Money, or other Effects, or Eſtate, and all Books, F* | © 


Of Offences by Bankrupts. Book | 
Spoil of his or their Perſon, or Goods, upon deadly Feud or otherwiſe : Or yy, | 
ſoever ſhall be privy, conſenting, aiding, or aſſiſting unto any ſuch Taking, , iſ 
taining, or Carrying away, or procure the Tating, Detaining or Carrying my | ri 
of any ſuch Perſon or Perſons, Priſoners as aforeſaid : Or whoſoever (all ti, | . 
receive, or 49 to the Uſe of himſelf, or wittingly to the Uſe of any o, i 
any Money, Corn, Cattle, or other Conſideration, commonly called Bach na, 
for the protecting, or defending of him or them, or his or their Lands, D. 
ments, Goods, or Chattels, from ſach Thefts, Spoils, and Robberies, as ir . 


ration, cailed Black mile, for ſuch Protection as is aforeſaid, and ſhall „5 1: 
the ſaid ſeveral Offences, or of any of them, indified and lawfully convitie, , 
e. 
before the Juſtices of Aſſrzes, Juſtices of Gaol- Delivery, Juſtices of Oyer a bi, 
e 2705 94 1 Rare . - of the ſaid Counties, at ſome 7 thi ren 
General Seſſions within ſore of the ſaid Counties to be bolden, ſhall be revel Ale 
adjudged, and taken to be as Felons, and ſpall ſuffer Pains of Death, with Per 
ont any Benefit of Clergy, & e. pe Way = 
Notorious Rioters in ſome Caſes, are made guilty of Felony b) Rb 
x Georg. 5. as is ſhewn at large in the Chapter of Riots. _— 
For the Suppreſſion of Thieves and Robbers called Mols-Troopers, ſe q 
rie / 


and from thence to the End of the firſt Seſſions of the next Parliameam. 
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Of Offences by Bankrupts. L 


Sect. 1. F is enacted by 4 Anne 17. which was continued by 7 An A 1 
” for ſeven Years, and from thence to the End of the next “ 


| fion, That i any Perſon or Perſons who after the 24th of June 1706, ſhall l. ] th 
come Bankrupt, and againſt whom a Commiſſion of Bankrupt ſhall be award, | 5 
ſhall not within thirty Days next after Notice thereof in W riting, left at the jd BF 5 


Place of Abode of ſuch Perſon or Perſons, and Notice given in the Gai, 


miſſuoners, ſurrender him, her, or themſelves to the ſaid Commiſſioners or ſ m 
of them, and ſubmit to be examined, from Time to Time, upon Oath, by as | 

fore the ſaid Commiſſioners, or the major Part of them, and in all Tb . ] RF 
conform to the ſeveral Statutes which had then been made concerning Bank", } 


in what manner, and to whom, and upon what Conſideration, he, ſhe, or tit), | F | 
hath or have diſpoſed, aſſigned, or transferred, any of bis, ber, or their Gd, | 


pere, and Writings, relating thereumto, of which he, ſhe, or they were poſſeſs = 
or in or to which he, ſhe, or they were any way interreſted, or intituled, or wh | 
any Perſon or Perſons, had, hath, or haue had, in Truſt for him, her or ten, 
or for his, her, or their Uſe, at | any Time before or after the iſſuing out of tit = | 0 
aid Commiſſion, and alſo deliver up unto the faid Commiſſionert, or the ma,, 7 
Part of the Commiſſioners by the ſaid Commiſſuon authorized, all ſuch Part 11 
his, her, or their, the ſaid Bankrupts Goods, Wares, Merchandizes, Effects Þ 3 
and Eſtate, and all Books, Papers, and Writings, relating thereunto, as di th 2 F 

Time of ſuch Examination ſhall be in bis, her, or their Poſſeſſion, Cuſt . 45 © 

| 4 | — ow oY 


— 


Cap: 8. C/ Offences by Counterſerters of Bank: Notes, Sec 123 
onen, ( his, her, or their Wives and Childrens neceſſary weari HEE | 
e) then be, Hie, or they, the ſaid Bankrupt, A e 
| 3 ilful Oni 207 therein, or in any the Premiſſes, and being thereof lawfully can 
= 'f 15 ORE ment or Information, ſhall ſuffer as a Felon, without the Be- 
7 & y 1. 2 2 | NS. | 
B. 2. But it is provided by the ſaid Statute, That 1( 
= A may enlarge the Time for ſuch Perf, ſurrendering Mane N wan 
. beir Eſtates, for any Time as he ſhall think fit, not excoedin Axty Days. ſo 
. ſuch Order for ſo enlarging th Time be made five Days ro Lage Tine 1 
1 which ſuch oy ny were ſo to ſurrender themſelves, &c. | fy * 
Fes. 3. And it is farther enacted b . ; | 
b Perſons who ſhall become B ankrupt. "ne oh 8 Tag 45 = 15 | I 1 — 
| Wis, her, or their Order Conſent, or Pri ON 1¹ e ee 
nove, carry away conceal, def ro gong. 5 1 . 2 . 
„ ee, carry a cl eftroy, or imbexil ar re 
| erchandizes, Moneys, or E ects 17 he pag 70 an 
;, Perſons in Truſt for him ber, or them, is or are 228 er 
eee 
R ting threes, with Ive te difnt 
> acpl/jhus 0 9. Terſon ana Perſons ſo coming Bank- 
3 ³²˙. 0 6 
Z 1 5 by | —_ | — 5 — | ws; 5 — — 
| f 1 3 by Counterfeiters of Bank-Notes, Exchequer- 
e Lore Ordo, oc. 
m | e. 1. A ND firſt as to Counterfeiters of as 8 
"| and 9 Vid 5 1. 5 eit mg Bank-Notes, it is enacted by 
* | the Commen Seu of the Gor yer and Cn, at the forging or counterfeiting 
fl rt gy eee eee 
Ge ti one fr of Me if op Anke of ap 
„ Corr whatever, ſged for the ſaid. G av San Note of 007 
OO Dali e e . 
„e Sri, Ball be ad adgel fo be Non wi ment on any Bank: Bill, or Note 
| 3 GH. * 0 ts gea to be elony without Benefit of Clergy. | 
Fe Conntotirieets of Exrneqnee-lle it is ong- 
| or counterfeit any fu b 3 25 7 : 1 That if any P erſon or Perſans ſhall forge 
f the Treaſury were aut ; : LE redit, as by the ſaid Statute the Commiſſioners 
er counterfeited Bill of C edit w ie 2 or tender in Payment any forged 
umi the Bill fo tendered, or whe . 
t be atually.fors tene ered, or whereupon the Money ſhall be ſo demanded 
; ually forged or counterfeited) and with „ N 
8 je, or am other Perſon or 5 ited) and with Intention to defrand his Ma- 
ing ſhall be adj - deed . er ſont, every ſuch Perſon or Perſons ſo offend- 
f ; Heck. "4 A 25 0 | . | 
to the N hy Dry enacted by 8 and 9 Wil. 3. 23. in relation 
2 ay og ; 1 ued out by Authority of that Statute, and the 
Maſdington; but thi D rom the Benefit of the Clergy, as appears from Walking. 
; is Part of the Statute is omitted out of the laſt Vo- ton Abe. 


MEE the Statutes at large. 
4. And it is farther enacted by 5 Aznz 13. Par. 22. That if any 


Vertue 
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Þ 
erſon or Perſons ſhall forge or counter feit any Exchequer-Bill, to be iſſued by 
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ſuance of thoſe Acts. 


- 124 Of Offences by Counter feiters of Bant- Notes, &c. Boo! 


Vertue of that Statute, or any Endorſement thereon, or tender in Payment an I 
ſuch forged or counterfeit Exchequer- Bill, or with ſuch counterfeit Endor ſeen, = 


or demand to have the ſame exchanged for ready Money by the Governor a 9 
Company of the Bank of England or their Succeſſors, (knowing the Bill ſo f. 


dered or demanded to be exchanged, or the Endorſment thereon, to be forged 
connter/eit ) and with Intention to defraud her Majeſty, her Heirs or Suc. * 

ſors, or the ſaid Governor and Company, or their Succeſſors, or any Perſon y 
Perſons, Body Politick or Corporate, then every ſuch Perſon or Perſons of ., . 
ending, (being thereof lawfully convicted) ſhall be adjudged a Felon, and ſi. 


fer as in Caſes of Felony, without Benefit of Clergy. 
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d , 5 And the like is bn dn by 7 Azve7. and alſo by g ame, ih 


and by 1 Georg, 12. in Relation to Exchequer-Bills made forth in Pur. 


Seft. 6. As to Counterfeiters of Stamps, it is enacted by 9 and 


Will. 3. 25. Par. 59. That if any Perſon or Perſons whatſoever ſhall counts. 


5 * 
—_— 


feit or forge any Stamp or Mark to reſemble any Stamp or Mark which ſhalk 
provided, made or uſed in Purſuance of that Act, or ſhall counterfeit or un. 
ſemble the Impreſſion of the ſame, upon any Vellum, Parchment or Paper, the: 


by to defraud his Majeſly, his Heirs or Succeſſors, of any of the ſaid Duin 
upon Vellum, Parchment or Paper, or ſhall utter, vend, or ſell Vellum, Parc. 
ment or Paper, with ſuch counterfeit Mark or Marks thereupon, knowing ſu 


Mark or Marks to be counterfeit, that the Perſon ſo offending being m_ 
convicted in due Form of A.aw, ſhall be judged a Felon, and ſhall ſuffer Deul, 
4 in Caſes of Felony, without the Benefit of Clergy, | 


Set. 7. And the li 


is enacted by 10 Arne 19. in Relation to the 


Stamps to be provided in Purſuance of that Act, with this Addition, 


That thoſe who ſhall privately and fraudulently uſe any Stamps or Marks ther. 


by to defraud her Majeſty of any Duty upon Vellum, Parchment or Paper) Y | 


the ſaid AG granted, ſhall be adjudged in like manner guilty. 
And the like is enacted by 10 Arne 26. and by 12 Anne g. and all 


by 12 Arne 19. In relation to the Stamps or Marks to be provided in | 
Purſuance of thoſe} Statue. 5 | 

Seck. 8. As to Counterfeiters of South-Sea Bonds, it is enacted ly | 
9 Anne 21. That if any Perſon or Perſons ſhall forge or counterfeit the con: | 


mon Seal of the South. Sea Company, or ſhall forge, connter/eit or alter any Bund 
or Obligation under the common Seal of the ſaid Company, or ſhall offer to dj: 


tended to be due thereon, or any Part thereof, of the ſaid Compan 


tent to defraud the ſaid Company, or any other Perſon or Perſons, every ſu 
Offender ſhall ſuffer as a Felon without the Benefit of the Clergy. 


Sed. 9. As to Counterfeiters of Lottery-Orders, it is enacted by 
12 Anne 2. That if any Perſon or Perſons ſhall forge or counterfeit any Lu. 


tery- Order, macle in Pur ſuance of 9 Annæ 6 or 23. or 10 Annæ 19 or 26, 


or alter the Number or principal Sum of any ſuch Order, or counterfeit ib 
Hand of any Perſon to ſuch Order, thereby to procure a fraudulent Aſſagnme" 
or ſell any ſuch Order, knowing the ſame to be forged or counterfeit, or know 
ing that the Name of the Owner is forged, in order to procure ſuch fraud 
lent Aſianment; then all and every ſuch Perſon or Perſons being therefore 
conbict, ſhall ſuſſer as in Caſes of Felony, without Benefit of Clergy. 


4 | —— CHAP 


ofſe of, or pay away any ſuch forged, counterfeited, or altered Bond, (knw | 
ing the ſame to be ſuch) or ſhall demand the Money therein contained, or 7 

: , OY an)! | BN 
bheiy Officers, knowing the ſame to be forged, connterfeited, or altered, with I.. 
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p59. Of Mifprifion of Felony. "as 


GIA - EI. 


and © l 

en. 1 

13 | 5 ö 
af. Of Miſpriſion of Felony.” | 


of fences more immediately againſt the Subject, not capital, are either 
7 2 Miſpriſion of Felony, or other inferior Offences. 

F. 1. It is ſaid, That every Felony includes Miſprition of Felony, Bro. Treat. 
I = may be proceeded againſt as a Miſpriſion only if the King pleaſe, as 5 +06 
U- path been ſhewn already in Chapter 20. . 0. 

Let. 2. But generally Miſprigon of Felony is taken for a Conceal- 13 P. C. 129. 
1 nent of Felony, or a procuring of the Conceaiment thereof, whether it S. P. C. 37 c. 
1 Poe Felony by the Common Law, or by Statute. : bes 
'® Ce. 3. For this Offence every common Perſon is puniſhable by Fine Bro. Treaſ. 
„% and impriſonment at Common Law. And by the Statute of Weſtzz. 1. g. *5 
„ f the Sheriff, Coroner, or any other Bailiff within a Franchiſe or without, for; loſt. 173. 
wn | 3B Reward or for Prayer, or for Fear, or for any manner of Aſfinity, conceal, con- 


ent, or procure to conceal the Felonies done in their Liberties; or otherwiſe will 
ot attach nor arreſt ſuch Felons (there as they may) or otherwiſe will not do 


= King's Pleaſure if they have wherewith z and if they have not whereof, they 
Pall have Impriſonment of three Tears. 9 
. Seck. 4. By 3 H. 7. 1. The Juſtices of the Peace of every Shire of this 


them, and afore other, of ſuch Matters and Offences as are to be enquired and 

preſented afore Juſtices of Peace, whereof Complaint ſhall be made by Bill or 

Bid, as well within Franchiſe as without. And if any ſuch Concealmwent 

be found of any Inqueſt, as is afore rehearſed, had or made within the Tear 

e /ter the ſame Concealment, every Perſon of the ſame Inqueſt to be amerced 

or the Concealment, by Diſcretion of the ſame Juſtices of the Peace, the ſaid 

= Amerciaments to be ſeſſed in plain Seſſrons. 19 5 5 5 

HSeck. 5. To this Title of Miſpriſion of Felony, That of Theftbote s. p. c. 40. 

ſeems not improperly reducible, which is where one not only knows 1 

of a Felony, but takes his Goods again, or other amends, not to II. P. C. 13. 

IF proſecute. | | og: 5 

Seck. 6. This Offence is very nearly allied to Felony, and is ſaid to S. P. C40. b. 
F have been anciently puniſhed as ſuch : But at this Day, it is puniſhable 8 Coro. 

| F only with Ranſom and Impriſonment, unleſs it were accompanied with z Inſt. 234. 

© ſome Degree of Maintenance given to the Felon, which makes the Party s 

Ian | | | co.Eliz.536 

an Acceſſary after the Fact. 


| ee, * 5 mo GN. 
. Sec. 7. But the bare Taking of one's own Goods again, which have S. 26. &c. 
I deen ſtoln, is no Offence at all; unleſs ſome Favour be ſhewn to the 


Thief. 


þ 3 Bro. Cor. 122. 42 Af. pl. 5. H. P. C. 130. Cro. El. 486 Pl. 3. 1 Rol. Ab. 67. Pl. 27. Fitz Aſſize 346. 
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/ Surety of the Peace. 


CHAP IX. i 
Of Surety of the Peace. W up! 
Nferior Offences more immediately againſt the Subject, not caPital, a | ſan 


either amount to an actual Diſturbance of the Peace, or do not. = thc 
And firſt, I ſhall conſider ſuch Offences of this Kind, as amount to an REY ous 


actual Diſturbance of the Peace: But before I deſcend to the ſeveral King MAR (elv 
thereof, it may not be improper firſt to ſhew what Security may be hd to t 


I ſhall examine how the Peace may be ſecured. 


Dale. cap. 67. 

fol. 1 58, 159. 
Lamb 77, 78. 
9 Ed. 4. 3. a. 
Bro. Peace 


Dalt. cap 67. 
21 E. 4. 40. 
Crom. 142. b. 
Dalt. cap. 67. 


Dalt. cap. 68. 
Lamb.78, 79 
Crom. 133.b. 
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ry, whether they be natural and good Subjects, or Aliens, or attaint 


Dalt. cap. 68. 
Lamb. 80, 


Preſence ſhall make any Aſſray, or ſhall threaten to kill or beat any Per 
. fon, or ſhall contend together with hot Words, or ſhall go about with 
unuſual Weapons or Attendants, to the Terror of the People and allo 


againſt the Breach of the Peace before it happens; and in order hereto, i 4 0 


1. By Surety for keeping the Peace, 
2. By Surety for the good Behaviour. 


As to Surety for keeping the Peace, I ſhall conſider the following 
F Particulars : Ls 955 


1. In what Caſes it ought to be taken ex Officio. 
2. At whoſe Requeſt it ought to be granted. 3 
3. Againſt whom it ought to be granted. 
4. For what Cauſe it is grantable. 2 „ 
5. In what manner it is grantable by the Courts of Chancery ani 
King's Bench, „„ . 
6. In what manner it is grantable by a Juſtice of Peace. 
7. In what manner the Proceſs for it ought to be executed. 
8. How ſuch Proceſs may be ſuperſeded. OE 
9. What ought to be the Form of a Recognizance for this Purpoſe 
10. How ſuch a Recognizance may be diſcharged. = 
11. How ſuch a Recognizance ought to be certified and proceed: 
upon. 5 049 
12. How it may be forfeited. 


Sececk. 1. As to the firſt Point, viz. In what Caſes Surety of thi | 


Peace ought or be taken ex Officio, it ſeems, That any Juſtice of Peace 
may, according to his Diſcretion, bind all thoſe to the Peace, who in hs 


all ſuch Perſons as ſhall be known by him to be common Barrators; 
and alſo all thoſe who ſhall be brought before him by a Conſtable for 4 
Breach of the Peace in the Preſence of ſuch Conſtable; and all ſuch 
Perſons who, having been before bound to keep the Peace, ſhall be col 
victed of having forfeited their Recognizance. 

Set. 2. As to the ſecond Point, viz. At whoſe Requeſt the Surety of 
the Peace ought to be granted ; it ſeems agreed at this Day, That al 
Perſons whatſoever, under the King's Protection, being of ſane. Memo 


of Treaſon, Gc. have a Right to demand Surety of the Peace. 
Seck. 3. But it has been queſtioned, whether Jews or Pagans, or Per. 
ſons attainted of Præmunire, ha ve a Right to it or not. 80 
2 *% | 


= Chap. 60. Of Surety of the Peace. 127 
Kr. 4. However it is certain, That a Wife may demand it againſt Pult. cap. 68. 
her Husband threatening to beat her outrageouſly, and that a Husband Gin. (he 6 
alſo may have it againſt his Wife. 5 | 3 L-v. 128. 
$:#. 5. As to the third Point, viz. Againſt whom the Surety of the FN. B.80. f. 
peace ought to be granted, there ſeems to be no Doubt but that it ought p. r. cap. 68. 
upon a juſt Cauſe of Complaint to be granted by any Juſtice of Peace Lamb. 81.82. 
WS 22ainſt any Perſon whatſoever, under the Degree of Nobility, being of 21 Ds 
ſane Memory, whether he be a Magiſtrate or private Perſon, and whe- 
EE ther he be of full Age or under Age, & c. But Infants and Femes Covert 
WS ought to find Security by their Friends, and not to be bound them- 
elves; and the ſafeſt Way of proceeding againſt a Peer is by Complaint $ :he Bok: 
to the Court of Chancery or King's Bench. e 
= $f. 6. As to the fourth Point, vis. For what Cauſe the Surety of Subpœns 20. 
the Peace is grantable ; it ſeems clear, That where-ever a Perſon has juſt pat. cap. 67. 
EE Cauſe to fear that another will burn his Houſe, or do him a corporal Lamb 83. 
WS Hurt, as by killing or beating him, or that he will procure others to do 
him ſuch Miſchief, he may demand the Surety of the Peace againſt 
ſuch Perſon; and that every Juſtice of Peace is bound to grant it, upon 
the Party's giving him Satisfaction upon Oath, that he is actually under 
ſuch Fear; and that he has juſt Cauſe to be fo, by Reaſon of the other's oo 
EE having threatened to beat him, or lain in wait for that Purpoſe; and 
that he does not require it out of Malice, or for Vexation. _ 
RE ve. 7. It ſeems alſo the better Opinion, That he who is threatened Pale cap 67. 
co be impriſoned by another, has a Right to demand the Surety of the Cen 1 7. 
WE Peace; for every unlawful Impriſonment is an Aſſault and Wrong to the 4 _ 
Perſon of a Man: And the Obje&ion, That one wrongfully impriſoned eee 
may recover Damages in an Action, &c. and therefore needs not the e 
urety of the Peace, is as ſtrong in the Caſe of Battery as Impriſonment, 
and yet there is no doubt, but that one threatened to be beaten may 
demand the Surety of the Peace. wie 
Heck. 8. As to the fifth Point, viz. In what manner ſuch Surety is 
I grantable by the Courts of Chancery and King's Bench, it is enacted by 
21 Jac. 1. 8, That al Proceſs for the Peace or good Behaviour to be granted or see 1 Lev. 53. 
aurded out of the ſame Courts, or either of them, againſt any Perle or Per- 1 Syd. 67. 
ns whatſoever, at the Suit of, or by the Proſecution of any Perſon or Perſons 
Wo 24ſcrver, hall, be void and of none Effect, unleſs ſuch Proceſs ſhall be ſo 
the eranted or awarded, upon Motion firſt made before the Judge or Fudges of the 
ace e Courts reſpegtively, ( ſitting in open Court, and upon Declaration in 
bis WEE V riting upon their corporal Oaths, to be then exhibited unto them by the Par- 
e. % which ſhall deſire ſuch Proceſs) of the Cauſes for which ſuch Proceſs ſhall 
ith 1 e granted or awarded, by or out of the ſaid Courts reſpectively, and unleſi 
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o e ſich Motion and Declaration be mentioned to be made upon the back o, 
i; RE Wr it, the ſaid Writings there to be entered and remain of Record And that 
ra RF * [bal afterwards appear unto the ſaid Courts, or either of them reſpet1ively, 
och 554 the Cauſes expreſs d in ſuch Writings, or any of them be untrue, 
on- That then the Judge or Judges of the ſaid Courts, or either of them reſpedti- 
% vely, ſhall and may award ſuch Coſts and Damages unto the Parties grieved, M4 
; of RU” their, or any of their wrongful Vexations in that Behalf, as they ſhall think i 
all WR" © 4nd that the Party or Parties ſo offending, ſhall and may be commit- 1 
2 = 42 . — by ſuch Judge or Judges, until he or they pay the ſaid Coſts — Mt 
5 Ker. 9. As to the ſixth Point, viz. In what manner ſuch Surety is 15 7 i 
Per: ES ntable by a Juſtice of Peace, it ſeemeth certain, That if the Perſon 9Ed. 4. 3. a. 1 
obe bound be in the Preſence of the Juſtice, he: may be immediately 1 1 888 Ki 
; Sts EE: com- 2 Kol. Re 36. apt 
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committed, unleſs he offer Sureties; and from hence it follows, a f, = 


tiori, That he may be commanded by Word of Mouth to find Suretie 
and committed for his Diſobedience ; but it is (aid, That if he be abſen 
Lamb.s; de. he cannot be committed without a Warrant from ſome Juſtice of Pex 
D.lt.ca.69. in order to find Sureties, and that ſuch Warrant ought to be under eil. 
and to ſhew the Cauſe for which it is granted, and at whoſe Suit, an; 
that it may be direfted to any indifferent Perſon. 
SeF. 10. As to the ſeventh Point, viz. In what Manner the Proceſs 
for the Peace ought to be executed, it ſeems needleſs to give a particuly 
Account of the Execution of the Writ of Sypplicavit, becauſe I do ng 
find that it is much in Uſe at this Day, and therefore I ſhall refer th; 
Reader for this purpoſe to Fitzherbert's Natura Brevinm, fol. 80, Gc. But 
as to the Execution of the Warrant of a juſtice, the following Rules ar 
t& be odferved. © | 


Lamb. 89. Ses. 11. l. It can be executed only by the Perſons to whom it is d. 


rected, as ſome of them, unleſs it be directed to the Sheriff, who may 
either by Parol, or by Precept in writing, authorize an Officer ſworn and 


known, to ſerve it, but can not impower any other Perſon without: YG 


Precept im writing. oy, 
Seck. 12. II. If the Warrant be made in the common Form, direding 
the Officer to cauſe the Party complained of to come before ſome Juſtice 
of Peace, to find ſufficient Surety, &c. and if he ſhall refuſe ſo to do, 
LongQuinto, to convey him immediately to Prifon, without expecting any further 


5k 12.b, Warrant, until he ſhall willingly do the ſame, ec. the Officer who ſerves 


Bo Felſe Im it, before he makes any Arreſt, ought firſt to require the Party to g 
5 e with bim, and find Sureties according to the Purport of the Warrant, 
L 3 but upon his Refuſal to do either, he may carry him to the Gaol by Fore 
Crom. 235. of the ſame Warrant, without more. Is | 


5Co.59 b. Seck. 13. III. If the Warrant ſpecially direct, that the Party ſhall be 


Co. 59, brought before the Juſtice who made it, the Officer ought not to carry 


e 8 him before any other: But if the Warrant be general, to bring him be. 


priſon. 11. fore any Juſtice of Peace, ec. the Officer has the Election to bring hin 
:1 1.7. 212. before what Juſtice he pleaſes, and way carry him to Priſon for refuſing 
-.to ind Surery before: tuch Juftice. | 
Seck. 14. As to the eighth Point, =. How ſuch Proceſs may be ſi- 
perſeded, it is ſaid, That if one who fears that the Surety of the Peace 


Dalr. c. 69. will be demanded againſt him, find Sureties before any Juſtice of the 


Peace of the ſame County, either before or after a Warrant is iſlued 

_ againſt him, he may have a Superſedeas from ſuch Juſtice, which ſhall 
diſcharge him from Arreſt from any other Juſtice, at the Suit of the ſame 

Lamb. 112, Party, for whoſe Security he has given ſuch Surety : Alſo it is ſaid, That 


213. an Appearance upon a Recognizarice for the Peace may be ſuperſeded, 


85 Rall. A by finding Sureties in the Chancery or King's Bench, and purchaſing 1 


Writ teſtifying the ſame. But this Practice having often been abuſed by 
turbulent Perſons, who deſervedly fearing to be bound to the Peace or 
good Behaviour, by juſtices of Peace, would procure themſelves to be 
bound thereto in the ſaid Courts, upon inſufficient Sureties, or upon the 
colourable Proſecution of ſome Perſon who would be ready at all Times 


to releaſe them at their Pleaſure, whereupon Writs of Ser ſedeat had been 


often directed to Juſtices of Peace, commanding them to forbear to arreſ 
the Parties for ſuch Cauſes, by reaſon whereof ſuch turbulent Perſons uſed 
to miſdemean themſelves among their Neighbours with Impunity, as it 
is recited by 21 Jac. 1. 8. it is thereupon enacted by the ſaid Statute, 
That all Writs of Superſedeas, to be granted ont of either of the ſaid * 
2 | 4 


hap. Go Of Surety of the Peace. 129 
© .1! be void, unleſs ſuch Proceſs be granted upon Motion in open Court firſt 2c bony Re- 
wade, ce, upon ſuch ſufficient Sureties, as ſhall appear unto the Judge or Judges beiti, 65: 

f the fame Court reſpeively, upon Oath, to be aſſe ed at five Pounds Lands, 
„een Pounds in Goods, in the Subſidy Book, at f leaſt : which Oat hs, and 
e Names of ſuch Sureties, with the Places of their Abode, and where they 
. 4 fo aſſeſſed in the Subſidy Books, ſhall be entered, and remain of Record in 
OS be [arte Courts: And unleſs it ſhall alſo firſt appear unto the ſaid Judge or 
des, from whom ſuch Superſedeas ic deſired, Hat the Proceſs of the Peace, 

= ® good Behaviour, is proſecuted againſt him or them, deſiring: ſuch Su perſe- 
es, bona fide, by ſore Party grieved, in that Court, out of which ſuch Su- 
erſedeas is deſired to be ſo awarded and diret fed. i | 
Fa. 15. As to the ninth Point, viz. What ovght to be the Form of 
och a Recognizance: If it be taken in Purſuance of a Writ of Supplica- 

„, it muſt be wholly governed by the Directions of ſuch Writ but if 
c be taken before a Juſtice of Peace. upon a Complaint below, it ſeems L, ab. co. 
bat it may be regulated by the Diſcretion of ſuch Juſtice, both as to 11. 
oe Number and Sufficiency of the Sureties, and the Largeneſs of the Dal. ca. 79. 
Sm, and the Continuance of the Time, for which the Party ſhall be 
ESSdound; and it hath been ſaid, That a Recognizance to keep the Peace 
8s to 4. B. for a Year, or for Life, or without expreſſing any certain 
rie, (in which Caſe it ſhall be intended to be for Life) or without 
ring any Time or Place for the Party's pearance, or without 
binding him to keep the Peace againſt all the King's People in general, 

1 La 16. However, it ſeems to be the ſaſeſt Way to bind the Party 
oo appear at the next Seſſions of the Peace, and in the mean Time to Lamb 105. 
keep the Peace as to the King, and all his Liege People, eſpecially as Pal ca. 24. 
eso the Party, according to the common Form of the Precedents. 

s. 17. As to the tenth Point, vis. How ſuch a Recognizance may 


ebe diſcharged, it ſeems agreed. That it may be diſcharged by the Demiſe « 8. o. Peace 
ot the © King in whoſe Reign it was taken, or of the Þ principal Party is 
oho was bound thereby, if it were not forfeited before; alſo it hath 13 11 ih 
ideea holden, That it may be diſcharged by the Releaſe of the Party at Sg 1 
;s EE wboſe Complaint it was taken, being certified together with it, but this 2; Ed 4.79 b. 


way juſtly be queſtioned, becanſe the Recognizance is not to the Sub- Iv .;- 
eck but to the King, and conſequently can not be diſcharged by the © Lamb. «19, 
object, who is not a Party to it; however, ſuch a Releaſe will be 1.5 b 
. 5 4 : tom. 139 b. 
good Inducement to the Court, to which ſuch a Recognizance ſhall be 169 a. 
eertifed, to diſcharge it; and ſo alſo will the Non- Appearance of the Bro.Peace :7. 
Party at whoſe complaint it was taken, in order to pray the Continuance ©» 
ot it;; and yet it is ſaid, That the Seſſions in that caſe may, in their Dil. 1 Med: 
erection, refuſe to diſcharge it; however, it is certain that ſuch a Recog- «« H. 7. 12.2, 
dance can not be pardoned, or releaſed by the King, before it is | 4059: 
1 broken, becauſe the Subject has a Kind of Intereſt in it; and it is ſ1id, 5.64% ch 25 
That 4 the Sureties are not diſcharged by their Death, but that their Ex- 8. 34 
ecutors, Oc, continue bound as their Teſtators, Oc. were. + © Bro Peace 
F. 18. As to the eleventh Point, vis. How ſuch a Recognizance “ 
= ught to be certified, and proceeded upon: If it be taken by Force of a Limb. 111. 
ent of Sepplicavit, it needs not be certified till the Juſtice receive a Writ 112, & 
of Certiorar; to that purpoſe ; but if it be taken upon a Complaint below, . 
3 it muſt be certified, ſent, or brought to the next Seſſions of the Peace | 
* by Force of 3 H. 7. 1. that the Party ſo bound may be called; and b 
E| dr ſame Statute, If the Party then make Default, the ſame Default ſhall be 
e gecorded, and the ſame Recognizance with the Record of the Default, ſhall 
1 5 be 
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Hill i, Gror. be certified into the Chancery, King's Bench or Exchequer . However, If the 
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Ring and 
Combs a- 
greed. 


Dal ch 7r 
Raym. 169. 


C:o. Ja. 598. 
RM. A. 920. 


Pl. 3 


3 Bulſ. 120. 


Whether ſuch 


Fcite Fact $3 


mut ſh-w the 


Day on which the S. Mons was holden, till which the Party was bound to keep the Peace. Cr 0, Ca. 138. 


Bro Peace 20. 


Dal ch. 72. 
Lamb. 127; 
123; 


Lamb. 115, 


& c. 


Dale, ch. 72. 


42K. 7. . 0 


ſeems other. 


wiſe. 
18 Ed. 28 a. 


22 Ed 4 35.b. Cro Ca. 498, 499. dee the Books cited in the Section following, and 2 R A. 545. Pl. 2, 3, 4, 5, 614 Þ 


Sec. 22. However, it ſeems that it ſhall be forfeited by bare Wor Þ 
of Heat and Choler, as the calling a Man Knave, Teller of Lies, Raſa, Þ 
or Drunkard; for tho fuch Words may provoke a cholerick Man b 
break the Peace, yet they do not directly challenge him to it, nor ds 


$47. E. 1. 


Cro. El. 86. 


Mo. 249. it appear that the Speaker deſigned to carry bis Reſentment any farther: | 
2 Rol. Re. And it hath been ſaid, That even a Recognizance for the good B. 
Pj 126. Viour, ſhall not be forfeited for ſuch Words, from whence it follow, | 
r Ch. 61. 4 fortiori, That a Recognizance for the Peace ſhall not. 

. 


Party have any Excuſe for his not appearing, it ſeems that the Seſſionzi 
not bound peremptorily to record his Default, but may equitably conſity 
of the Reaſonableneſs of ſuch Excuſe; and it is ſaid, That the Sefficn 
can not in any Caſe proceed againſt the Party for a Forfeiture of his Recng, 


nizance, either in reſpect of his not appearing, or breaking the Peace, by 
that the Recognizance in ſuch Caſe ought to be removed into ſome oft, {i 
King's Courts of Weſtminſter-Hall, who ſhall proceed thereon by ScireH (YG 


cias upon ſuch Recognizance, and not by Indictment, &e. 
Seck. 19. 


it is ſufficient to lay the Fact alledged for a Breach thereof, as having 
been done contra pacem, without uſing the Words Vi & Armis. 


Seck. 20. As to the twelfth Point, vis. How ſuch a Recognizanc ; 


may be forfeited. there is no Doubt but that it may be fortei:ed by ay 


actual Violence to the Perſon of another, whether it be done by the b. 
ty hizvfelt, or by others thro his Procurement, as Manſlaughter, Ray, 
| Robbery, unlawful Impriſonment, G. "= 
Self. 21, Alſo it has been holden, That it may be forfeited by zy 
Treaſon againſt the Perſon of the King, and alſo by any unlawtul Af. 
bly in Tetrorem Populi, and even by Words direcly tending to a Bren 
of the Peace, as by challenging one to fight, or, in bis Preſence, threat Þ 


ning to beat him, ec. 


It ſeemeth, that in a Hire Faciar-upon ſuch a Recognizang 3 


Del. ca, 72. him, Oc. in ſuch a Manner as is proper in ſuch Circumſtances; or it 2 
136. b. 


 Hetley 149. inciting a Dog againſt a third Perſon; or if i I beat one (without K wobl 
Contra 1 Syd. 


Sec. 23. Alſo there are ſome actual Aſſaults on the Perſon of another 


2 Ed. 4. 6. Which do not amount to a Forfeiture of ſuch a Recogaizance ; as if . 


21 Hl. 9. 39. 


88 Officer, having a Warrant againſt one who will not ſuffer himſelf to Þ 
Crom. 136. b. arreſted, beat or wound him in the Attempt to take him; or if a® P: 


e 35 Ha 5 rent in a reaſonable Manner chaſtiſe his Child, or a Maſter his Servan;, 
r Syd. 176, 


1 _ © being actually in his Service at the Time; or a d Schoolmaſter bs 
4 H. P. C. 31. Scholar, or a © Gaoler his Priſoner, or even a f Husband his Wife 5 Þ 


i Syd. 177. 


| ſome ſay ; or if 8 one confine a Friend who is mad, and bind, and ben 
21 Ed. 4. 6. 


Crom. 28. b. Man h force a Sword from one who offers to kill another therewith; d 
E N. B. 30. P. if a Man gently lay his Hands on another, and thereby ſtay bim fron 


13.116 ding him, or throwing at him a dangerous Weapon) who wrongfull 
2: Af 56, endeavours with Violence to diſpoſſeſs me of my Land, or Goods; ® 


ae nd urn the Goods of another delivered to me to be kept for him, and will 90 
22Ed 4.5.2.b. 


5070. 5. 136. deſiſt upon my lay ing my Hands gently on him, and diſturbing bin 
2R. A. 546. Or if a Man beat, ! or, as ſome ſay, wound, or maim one who makes # 
PL 340666: | | | p | ? 
iz H 4 6. b. g.a. Lutw. 1483. Cro. Js, 236. Vel. 172. Cre. Ca. 138. 19 U. 6. 31. b. (i E. 4 6. b. 184 
28, b. Kellew 92.3. Velv. 172 2 R. A. 547. E. 1, 2. 48. Pl. 2, 3, 4, 5 6,7 549. P. 9, 1 11 Pult, 5,6. ( 
137.2. Dal. ca. 22. Inſra Ch. 64. S. 1. K 2 R. A. 548. Pl. 4, 8. 141 Af. 21. 27 Ed. 3. 94 3. 25 Ed. 3-4% 
8 t1.4.8-2.b. 9 Ed. 4. 48. b. 12 Ed. 4. 6. a. Bro. de Tort. Demeſne 57. 1 Sid. 246. Kelyn. 128, 2 R. A. 3% 
PL. 1, 2, 3:4: 1 Keb. 884, 921. 2 Iaſt. 3 16. : | : | 
3 _  Afail 


J . 
a be 

$3 3 a 
5 ret 

IE 


hap.6t. of Surety fer the Good Behawvious, 1 31 


Yiu upon his Perſon, or that of his n Wife, Patent, Child, or Maſter ; "35H..59b: 
F oecially if it appear that he did all he could to avoid fighting before f 
specially if it appear that he did all he could to avoid fighting before Hf ;; 4b. 
e gave the Wound; or if a Man ® fight with or beat one who attempts 66 ». 
o kill any stranger; or if a Man even ® threaten to kill one who puts d. 462: 
be A 9 N | . | n ; rom. 136.b; 
„im in Fear of Death in ſuch a Place where he can not ſafely fly from Dal. c 72. 
by im; or if one p imprifon thoſe whom he ſees fighting, till the Heat R. A. 546: 
the Js over. LEE | | » 34 14 0. 


FX $:#. 24. According to ſome Opinions, a 4 Maſter ſhall not forfeit * 3: H 6.16 b. 
och a Recognizance for beating another in defence of his Servant, but it 126+ 6: 
"8s (aid, That ar Servant is liable to ſuch Forfeiture for beating another 15 E. x 
In Defence of his Maſter's Son, tho' he were commanded by the Maſter 22 E. 4. 45. b. 
"30> to do, becauſe he is not a Servant to the Son; and for the like Reaſon YA 546. 
"Se is faid, That af Tenant ſhall incur the like Forfeiture for beating an - 19H. 6.31, b. 
ther in Defence of his Landlord, &c. 1 00G 7; 
Ip... c:. 72. Crom. 136. b. Con. 9 Ed. 4.48. b. Salk. 407.2. 19 Ed 4. 48. b. Bro. Treſp. 189. n 
3 7 DE N zmb. 129. 
= $7. 25. Bur it ſeems agreed, That no one ſhall forfeit ſuch a Re- g 
egnizance by a bare Treſpaſs on another's Lands, or Goods, unleſs it Bait. es. 52. 
be accompanied with ſome Violence to the Perſon. 5 Cro. El. 86. 
"38 $2. 26. And it ſcems to be the better Opinion, That a Man is in no Moore 249. 
anger of ſuch a Forfeiture from any Hurt done to another, by playing Dat. ca. 24. 
at Cudgels, or ſuch like Sport, by Conſent, becauſe the Intent of the Bro. Coon. 
eres foems no way unlawful, but rather commendable, and tending pid. B. 2 . 


Crom. t 36. b. 


outually to promote AGivity and Courage; yet it is ſaid, That he who 
wounds another in fighting with naked Swords, does in Strictneſs for- 


fei fuch a Recognizance, becauſe no Conſent can make ſo dangerous a 
a, F Diversion lawful. bps 


FS. 27. But it ſcemeth, that a Man ſhall nat forfeit ſuch Recogni- to, 134. 
arce, by a Hurt done to another merely thro' Negligence, or Miſchance; *R.4.548 G: 
as where one Soldier hurts another by diſcharging a Gun in Exerciſe, Fo 
vithout ſufficient Caution; for notwithſtanding ſuch Perſon muſt, in a 
Civil Action, give the other Satisfaction for the Damage occaſioned b 
bis Want of Care, yet he ſeems not to have offended againſt the Pur- 
port of ſuch a Recognizence, unleſs he be guilty of ſome wilfull Breach 
of the Peace. g | „ | 


4 — ä — 


e 

Of Surety for the Good Behaviour. 
3 | A ND now we are come to Surety for the Good Behaviour, which 
1 being of great Affinity with Surety of the Peace, both as to the 
Manner in which it is to be taken, ſuperſeded, and diſcharged, Ge. 


ſcems not to require a particular Conſideration, ſave only as to the fol- 
. lowing Points, | | : 


_—_— * 
* 9 n the ns F'Y 


45 


1. For what Misbehaviours it is to be required. 
2. Bor what it ſhall be forfeited. | 


Se, 1. As to the firſt Point, it is to be obſerved, That by 34 Ed. z. 1. 
1 Juſtices of Peace are impowered to reſtrain Offenders, Rioters, and all other Bar- 
= orc, aud to purſue, arreſt, take, and chaſtiſe them, according to their Treſ- 


PS Poſe, or Offence z «nd to cauſe them to be impriſoned, and duly puniſhed — 


-- 


132 


Of Surety fer the Geod Behaviour. Book | . 
fo the Laws and Cuſtoms of the Realm, and according to that which to them ſol 15 
ſeerr beſt to do by their” Diſcretions, and good Adviſement, and alſo pray 


them. and to enquire of all thoſe that have been Fillors and Robbers in the Po 


be; ond the Sea, and be now come again, and go wandering, and will yg |, 
banr as they were wont in Times paſt - and to take and arreſt all thoſe, that the 


ve find by Inditment or by Suſpicion, and to put them in Priſon, and 5 


take of all them that be not of good Fame, where they ſhall be found ſufficient 
Surety and Mainprize of their (3004 Behaviour towards the King and his pn. 


ple, and the other duly to puniſh, to the Intent that the People be not by ful 


Rioters tronbled nor endamaged, nor the Peace blemiſhed, nor Merchants, uy 
other paiſing by the Highways of the Realm diſturbed, nor put in the Perl 
which may happen of ſuch Offenders, - © PE | 

Seck. 2. In the Conſtruction hereof there ſeem to have been fon: 
Opinions, that the Statute, ſpeaking of thoſe that be not of good Fame 
means only ſuch as are defamed, and juſtly ſuſpected that they intend to 
break the Peace, and that it does not any Way extend to thoſe who ar: 
guilty of other Misbehaviours.not relating to the Peace; but this ſeen 


much too narrow a Conſtruction, ſince the above mentioned Expreſſion 


of Pe: ſons of evil Fame, in common Underſtanding, as properly includg | | 4 A 


Perſons of ſcandalous Behaviour in other Reſpedts, as thoſe who by their 


quarrelſome Behaviour give juſt Suſpicion of their Readineſs to break the 


Peace; and accordingly it ſeems to have been always the better Opinion, 


213H 7.10 b. 
dCo N. 140 a. 
©Crc, El. 78. 
1 Levin. 52, 
53,107. 
11 Co 98. 
1 Ro Re. 224. 
Latch. 220 
Con. Cio. El 
689 
Palm. 130. 
x Rol. Re p. 
227, 228. 
3 Bull. 139, 
140. 

d Cio. Ca. 

498, 499 · 
C0. El 86. 
Moore 249. 
Supra Ch. 60. 
b 
2 Rol Re. 
199, 227. 
Palm 126. 


That a Man may be bound to his Good Behaviour for many Cauſes « 


Scandal which give bim a bad Fame, as being contrary to good Mannen 


only; as for * haunting Bawdy- houſes with Women of bad Fame; or 
for b keeping bad Women in his own Houſe; or for ſpeaking Words af 


Contempt of an inferiour © Magiſtrate, as a Juſtice of Peace, or Mayor 


of a Town, Ge. tho' he be not then in the actual Execution of his Of. 
fice, or of an inferiour Officer of Juſtice, as a Conſtable, and ſuch like 
being in the actual Execution of his Offiſſe. 

Sect. 3. However, it ſeems the better Opinion, That no one ovght 


to be bound d to the Good Behaviour for any raſh, quarrelſome, or ul. 


mannerly Words, unleſs they either directly tend to a Breach of tht 


Peace, or to ſcandalize the Government, by abuſing thoſe who, are in- J 
_ truſted by it with the Adminiſtration of Juſtice, or to deter an Ofc WY 


from doing his Duty; and therefore it ſeems, That he © who barely calls 

another Rogue, or Raſcal, or Teller of Lies, or Drunkard, c. ought not 

for ſuch Cauſe to be bound to the Good Behaviour. 5 
Sect. 4. However, I can not find any certain preciſe Rules for th: 


Direction of the Magiſtrate in this Reſpect, and therefore am inclined to 
think, that he has a diſcretionary Power to take fuch Surety of all those 


whom he ſhall have juſt Cauſe to ſuſpect to be dangerous, quarrelſome, 
or ſcandalous, as of thoſe who ſleep in the Day, and go abroad in tbe 


Night. and of ſuch as keep ſuſpicious Company, and of ſuch as are ge. 


Dalt. 75. 
zRol Re.150. 
2 Ventr. 22, 
23, 24. 


Palm. 129. 
130. 


nerally ſuſpeQed to be Robbers, ec. and of Eves Droppers, and common 
Drunkards, and all other Perſons, whoſe Misbehaviour may reaſonably 
be intended to bring them within the Meaning of the Statute, as Perſons 
of evil Fame, who, being deſcribed by an Expreſſion of ſo great Latitude, 
ſeem in a great Meaſure to be left to the Judgment of the Magiſtrate 
But if he comit one for want of Sureties, he muſt ſhew the Cauſe, G. 


with convenient Certainty. | | 


Sect. 5. As to the ſecond Point, viz. For = Misbehaviours ſuch 3 
Recognizance ſhall be forfeited. it is laid down as a general Rule in the 
Argument of Stamp and Hide's Caſe, That whatever will be a ou 

1 8 | | 


— 


WM Chap. 62. Of A. aults and Batteries. _— 
BSc: to bind a Man to bis Good Behaviour, will forfeit a Recognizance Cro. Ca. 499. 
or it, yet this is ſince denied in Heyward's Caſe; and indeed does by no 

Kaeans ſeem to be maintainable, becauſe the Statute in ordering Perſons of 

ei Fame to be bound in this Manner, ſeems in many Caſes chiefly to 

eegard the Prevention of that Miſchief which they may juſtly be ſulpec- 

ted to be likely to do; and in that Reſpe& requires them to ſecure the 
pablick from that Danger which may probably be apprehended from 
their future Behaviour, whether any actual Crime can be proved upon + 
hem, or not; and it would be extremely hard in ſuch Caſes to make 
eerſons forfeit their Recognizance, who yet may juſtly be compellable 1; H 7. ro.b. 
co give one, as thoſe who keep ſuſpicious Company, or thoſe who ſpend Pit. «+. 25. 
moch Money idly, without having any viſible Means of getting it ho- 

veſdly, or thoſe who lie under a general Suſpicion of being Rogues, &c. 
a. 6. However, it ſeems that ſuch a Recognizance ſhall not only | 
be forfeited for ſuch actual Breaches of the Peace, for which a Recogni- 2 H. 7. 2. b 
ance for the Peace may be forfeited, but alſo for ſome others, for which 

ſuch a Recognizance can not be forfeited ; as for going armed with oreat 
Numbers to the Terror of the People, or ſpeaking Words tending to se- 
Edition, Oc. and alſo for all ſuch actual Misbehaviours which are in- Cio. Ca. 499. 
ended to be prevented by ſuch.a Recognizance, but not for barely gi- 

ring Cauſe of Suſpicion of what perhaps may never actually happen. 


CHAP. IXII. 
Of Aſſavlts and Batteries. 


EZ A ND now I am come to conſider the ſeveral Kinds of actual Diſtur- 
11 bances of the Peace, and theſe are; either, 


7, Such as may be committed by one or two Perſons. 


J 

ls 2. Such as require a greater Number. 

00 | » { | - 1 | ; | | 8 hy 
Thoſe which may be committed by one or two Perſons, are, 

1. Affiults and Batteries. LEE 

r TT RD 

„ . forcible Entries and Detainers. 

- As to Aſſaults and Batteries, I ſhall conſider the following Particulars: 


I. What ſhall be ſaid to be an Aſſault. 
2. What ſhall be ſaid to be a Battery. 

e WE 4 ln what Caſes they may be juſtified. | | 

« 7 + In what Manner they are to be puniſhed. 


7. : 4 | ” | 
3 Is 1, As to the firſt Point, it ſeems that an Aſſault is an Attempt, Fulton 4. . 

i ter, with Force and Violence, to do a corporal Hurt to another; as | 

e 1 0 King at him with, or without, a Weapon; or preſenting a Gun 6 Med. 173, 

d A * at ſuch a Diſtance to which the Gun will carry, or pointing a A PE 5 

e orb at him, ſtanding within the Reach of it; or by holding up 1, 11. 


Mm one's 


n . 


1Ventr. 256. one's Fiſt at him, or by any other ſuch like Act done in an angry 


| ; 2 521. threatening Manner; and from hence it clearly follows, That one charged 


40 Ed 3 40.2. with an Aſſault and Battery, may be found guilty of the former, an; 
42 7] 3-7.2- yet acquitted of the later. But *® every Battery includes an Aſſault, there. 
* fore on an Indictment of Affault and Battery, in which the Aſſault is jj 
22 Aff. 60. laid, if the Defendant be found guilty of the Battery, it is ſufficient. No. 
be Fer: withſtanding the many ancient Opinions to the contrary, it ſeems agreed 
5.6, 7, 3. at this Day, that no Words whatſoever can amount to an Aſſault, 


22 AflPlit. Ses. 2. As to the ſecond Point, vis. What ſhall be ſaid to be a R. 
Lomb 126. tery, it ſeems that any Injury whatſoever, be it never ſo ſmall, being 
2 Salk. 384. attually done to the Perſon of a Man, in an angry, or revengeful, or 


6 Mod. 149. rude, or inſolent Manner, as by Spitting in his Face, or any Way touch. 


+72:4.;, ing him in Anger, or violently juſtling bim out of the Way, are Bu. | I 
3 Lev. 404. teries in the Eye of the Law: But it is faid to be no Battery to lay once; 
Hand gently on another whom an Officer has a Warrant to arreſt, ard 


on * 


2R. A. 56. to tell the Officer that this is the Man he wants. : 


Fl. 1, 2. Seck. 3. As to the third Point, viz. In what Cafes an Aſſault and Bat: ; | J 
tery may be juſtified, this is ſo fully ſet forth already in the Chapter ct © © 


Surety of the Peace, that there ſeems to be no need of any farther Con. 


ſideration thereof in this Place; and therefore I ſhall only add, That Þ 3 
where a Man in his own Defence beats another who firſt aſſauls Þ 
| him, Gc. he may take an Advantage thereof upon an Indictment, as vel? 


5 Mod. 172. AS upon an Action; but with this Difference, that in the firſt Caſe be 


may give it in Evidence upon the Plea of Not guilty, and in the later 2 | 


he muſt plead it ſpecially. 


Sed. 4 As to the fourth Point, is. How unlawful Aſſaults aui! 


Batteries are puniſhed, there is no doubt but that the Wrong-doer is ſub. þ 


ject. both to an Action at the Suit of the Party, wherein he ſhall render 
Damages. G. and alſo to an Indictment at the Suit of the King, where 
in he ſhall be fined according to the Heinouſneſs of the Offence. 


= : : : —___un_—_ * 1 Fa. — 


e FY „ A... * — 


CHAP. LMI 


Afra, 
1 treating of Affrays, I ſhall conſider, 


1. What ſhall be ſaid to be an Affray. ns 

2. How far it may be ſuppreſſed by a private Perſon. 

3. How far by a Conſtable. _ a” ES 

4. How far by a Juſtice of Peace. 5 

5. In what Manner the ſeveral Kinds of Affrays may be puniſhed 


+ lob. 112. Seck. 1. As to the firſt Point, it is ſaid, That the Word Affray is de 

Dak. ca.8. rived from the French Word Effraier, to terrify, and that in a legal Sei: 
ED it is taken for a publick Offence, to the Terror of the People, from 
whence it ſeems clearly to follow, That there may be an Aſſault which 
will not amount to an Afﬀeay ; as where it happens in a private Place, 


22 OY out of the hearing or ſeeing of any, except the Parties concerned; in 
4 which Caſe it cannot be faid to be to the Terror of the People; and 
3 


* br, 

NJ 27 
\ : \ 7 8 

* 95 

; * 4 


3 


ap 63. Of Afray. 135 
is Cauſe ſuch a private Aſſault ſeems not to be inquirable in a Court- 4 H 6. 0. 4. 
WT cct, as all Affrays certainly are, as being common Nuſances, kd gs. an 
FS.. 2. Alſo it is ſaid, that no quarrelſome or threatening Words H. P. g 135. 
patſoever ſhall amount to an Affray; and that no one can juſtify lay- 24 7 Vo 
og his Hands on thoſe who ſhall barely quarrel with angry Words, Limb. Con- 
vithout coming to blows; yet it ſeemeth, That the Conſtable may, at table 14. 
ne Requeſt of the Party threatened, carry the Perſon, who threatens t - 
beat bim, before a Juſtice of Peace, in Order to find Sureties. | 


. Fe. 3. Alſo it is certain, That it is a very high Offence to challenge nn 158. 
h another, either by Word or Letter, to fight a Duel, or to be the Meſſen. 184 14. 


- ger of ſuch a Challenge, or even barely to endeavour to provoke another Keb 694. 


or = | | | : 

1. © to {:nd a Challenge, or to fight; as by diſperſing Letters to that Pur- 115 295 
. pole, full of Reflections, and inſinuating a Deſire to fight, Gc. 2 Rol Ab 78. 
Fe. 4. But granting that no bare Words, in the Judgment of Law, 


eany in them ſo much Terror as to amount to an Affray ; yet it ſeems 
certain, That in ſome Caſes there may be an Affray where there is no 
adual Violence; as where a Man arms himſelf with dangerous and un- Lamb 126. 
uſu) Weapons, in ſuch a Manner as will naturally cauſe a Terror to the 3 If. 165. 
people, which is ſaid to have been always an Offence at Common Law, 25,2: 


and is ſtrictly prohibited by many Statutes : For by 2 Ed. 3. 3. it is en- Th wad 


Is © Watted, That no Man, great nor ſmall, of what Condition ſoever he be, except the H. P. C. 137. 
al © Kid's Servants, in his Preſence, and his Miniſters in executing of the King's 
he Precepts, or of their Office, and ſuch as be in their Company aſſiſting them, and 
ter 4ſo upon 4 Cry made for Arms to keep the Peace, and the ſame in ſuch Places 


where ſuch As happen, be ſo hardy to come before the King's Juſtices, or other 
f the King's Miniſters doing their Office, with Force and Arms, nor bring no 
Force in Aﬀray of Peace, nor to go nor ride armed by Night nor by Day, in 
== Fairs, Markets, nor in the Preſence of the Juſtices or other Miniſters, nor in no 
part elſewhere, upon pain to forſeit their Armour to the King, and their Bodies 
10 Priſon, at the King's Pleaſure. And that the King's Juſtices in their Preſence, 
88 Obrriffe, and other Miniſters in their Bailiwicks, Lords of Franckiſes, and their 
| 3 Bailiffs in the ſame, and Mayors and Bailiffs of Cities and Boroughs, within the 
ame Cities and Boroughs, and Borough: holders, C onſtables and War dens of the 
Peace within their Wards, ſhall have Power to execute this AF And that the 
= 7uſtices aſſigned, at their coming down into the Country, ſhall have Power to 
| 8 enquire how ſuch Officers and Lords have exerciſed their Offices in this Caſe, 

and to puniſh them whom they find, that have not done that which pertained to 
2X their Office; and this Statute is farther enforced by 7 Rich. 2. 13. and 
20 Rich, 2. 1. Cn 
And in the Expoſition of it, the following Points have been holden: 
Ke. 5. I. That any Juſtice of Peace, or other Perſon, who is im- F. N B. 4%. 
powered to execute this Statute, may p oceed thereon, either ex #7 RE OW 
or by Force of a Writ out of Chancery formed upon the Statute, and 3 loft. 167. 
dat if he find any Perſon in Arms contrary to the Form of the Statute, Pans 25: 
be may ſeize the Arms, and commit the Offender to Priſon ; and that he &. 5 8 
ougght alſo to make a Record of his whole Proceeding, and certify the N 
9 ſame into the Chancery, where he proceeds by Force of the ſaid Writ, 225 
vr into the Exchequer, where he proceeds ex Officio. 
1 Sedt 6. II. That where a Juſtice of Peace. Oc: proceeds upon the ſaid Cro El. 294. 
23 Writ, he may not only impriſon thoſe whom he ſhall find offending my 18888 
A gainſt the Statute in his own View, but alſo thoſe who ſhal] be found 

by an Inqueſt taken before him, to have « ffended in ſuch Manner in his 
Abſence; and 1 do not ſee why he may not do the ſame where he pro- 
eeeds ex Officio for ſeeing the ſaid Writ hath no other Foundation _ 

15 CEN t 8 


do. El. 294, Sec. 7. III. That the Under- Sheriff may execute the ſaid Writ be. 


Fopb. 121, tüte, who arms himſelf to ſuppreſs dangerous Rioters, Rebels, or Enemies 
122. and endeavours to ſuppreſs or reſiſt ſuch Diſturbers of the Peace or Quiet 


| Lamb.rzr, | Seek. 11. As to the ſecond Point, viz. How far an Affray may be ſup: 


T Book] 


the [aid Statute, and is the moſt authentick Explication thereof, it ſeen. 


75 3 
135 F 4 


e 


eth that the Rules therein preſcribed, ſhould be the beſt DireQion for 11 j I 


Proceedings upon that Statute. 


* 


ing directed to the Sheriff, if it name him only by the Name of his O.. ; 1 | f 


fice, and not by his proper Name, and do not expreſly command lin 


. % * 


to act in his proper Perſon. 


24 El. 23. . b. Set, 8. That a Man cannot excuſe the wearing ſuch Armour in Py, 


at H 7 39.8. l;, x 540 | | e ; 
un 37 lick, by alledging that ſuch a one threatened him, and that he wears i 


162, for the Safety of his Perſon from his Aſſault; but it hath been reſolve, 


* 


of this Statute, becauſe they do es in terrorem populi. 
Seck. 10. VI. That no Perſon is within the Intention of the ſaid Sta- 


of the Realm; for Perſons who ſo arm themſelves, ſeem to be exempted 
out of the general Words of the ſaid Statute, by that Part of the Excep- 
tion in the Beginning thereof, which ſeems to allow all Perſons to arm 
themſelves upon a Cry made for Arms to keep the Peace, in ſuch Places 
where ſuch Acts happen. | 


3 Toft. 158. preſſed by a private Perſon, it ſeems agreed, That any one who ſees others 
iy 25-008 - fighting, may lawfully part them, and alſo ſtay them till the Heat be over, 
Py" 2 W and then deliver them to the Conſtable, who may carry them before a 
Dalr. ca. 8. Juſtice of Peace, in order to their finding Sureties for the Peace: Alſo it, 
. is ſaid, That any private Perſon may ſtop thoſe whom he ſhall ſe: 
1 coming to join either Party; and from hence it ſeems clearly to follow, 
That if a Man receive a Hurt from either Party in thus endeavouring to 
SP preſerve the Peace, he ſhall have his Remedy by an Action againſt him; 
1 alſo upon the ſame Ground it ſeems equally reaſonable, That if he un- 
50 1 avoidably happen to hurt either Party, in thus doing what the Lav 


231. both allows and commends, he may well juſtify it, inaſmuch as he is 


W way in Fault; and the Damage done to the other, was occaſioned 
by a laudable Intention to do him a Kindneſs. 5 


3 Seck. 12. However it ſeems clear, That if either Party be dangeroully 
Lamb. 131. 


Dale. cp. 8. Wounded in ſuch an Affray, and a Stander-by, endeavouring to arreſt tbe 


3 laſt. 158. other, be not able to take him without hurting, or even wounding him, 


Tang. yet he is no way liable to be puniſhed for the ſame, inaſmuch as he is 


ment 35, 44. bound under Pain of Fine and Impriſonment, to arreſt ſuch an Offender, 


HPC 335. and either detain him till it appear whether the Party will live or die, ol 


7 carry him before a Juſtice of Peace, by whom he either is to be bailed ot 


committed, G&c. 3 St, 


erz. f Ao, | 
—_ 5:7. z. As to the third Point, viz. How far an Affray may be ſup- 
S...{cd by a Conſtable ; it ſeems agreed, That a Conſtable is not only 


9 mpower'd, as all private Perſons are, to part an Affray which happens in 
„us preſence, but is alſo bound at his Peril to uſe his beſt Endeavours to 
„as purpoſe, and not only to do his utmoſt himſelf, but alſo to demand 
n WE re Aſſiſtance of others. which if they refuſe to give him, they are pu- 


nimnable with Fine and Impriſonment. 


L hy engaged in an Aﬀeay, as by striking, or offering to ſtrike, or drawing 
heir Weapons, Cc. or upon the very Point of entering upon an Affray, 
s where one ſhall threaten to kill, wound, or beat another, he may ei- 
ber carry the Offender before a Juſtice of Peace, to the End that ſuch 
uſtice may compel him to find Sureties for the Peace, &c. or he may im- 
priſon him of his own Authority for a reaſonable Time, till the Heat 
call be over, and alſo afterwards detain him till he find ſuch Surety b 
obligation: But it ſeems, That he has no Power to impriſon ſuch an 
Poffender in any other Manner, or for any other Purpoſe ; for he cannot 
aſtify the committing an Affrayer to Goal till he (hall be puniſhed for 
his Offence: And it is ſaid, That he ought not to lay Hands on thoſe, 
vo barely contend with hot Words, without any Threats of perſonal 
ZH, and that all which he can do in ſuch a Caſe, is to command them 
under Pain of Impriſonment to avoid Fighting. BY „ 
Het. 15. But he is ſo far intruſted with a Power oyer all actual Af— 
frays, that though he himſelf is a Sufferer by them, and therefore liable 
to be objected againſt, as likely to be partial in his own Cauſe, yet he 
may ſuppreſs them; and therefore, if an Aſſault be made upon him, he 
may not only defend himſelf, but alſo impriſon the Offender, in the ſame 
Manner as if he were no way a Party. _ wy 5 
Ke. 16. And if an Aﬀeay be in a Houſe, the Conſtable may break 
I open the Doors to preſerve the Peace; and if Affrayers fly to a Houſe, 
and he follow with freſh Suit, he may break open the Doors to take 
them. : Fo : 
FF $7.17. But it is ſaid, That a Conſtable hath no Power to arreſt a 
Man for an Aﬀray done out of bis own View, without a Warrant from 


4 niſh the Breach of it; nor does it follow from his having Power to com- 


the ſame Power over thoſe who break it in his Abſence, inaſmuch as in 
uch Caſe it is moſt proper to be done by thoſe who may examine the 

whole Circumſtances of the Matter upon Oath, which a Conſtable can- 
not do; yet it is (aid, That he may carry thoſe before a Juſtice of Peace, 
3 who were arreſted by ſuch as were preſent at an Aﬀay, and delivered by 
them into his Hands. 8 ES AR 

. Sect. 18. As to the fourth Point, viz, In what Manner an Affray may 
be ſuppreſſed by a Juſtice of Peace; there is no doubt, but that he may 
aud muſt do all ſuch Things to that Purpoſe, which a private Man or 
2 Conſtable are either enabſed, or required by the Law to do: But it is 
aid. That he cannot without a Warrant authorize the Arreſt of any Per- 


ſon for an Affray out of his View; yet it ſeems clear, that 1 ſuch Caſe 
de may make his Warrant to bring the Offender before him, in order to 
er, ompel him to find Sureties for the Peace. 


a Juſtice of Peace, unleſs a Felony were done or likely to be done; for 9 
it is the proper Buſineſs of a Conſtable to preſerve the Peace, not to pu- x, 


Seck. 14. And it is ſaid, That if a Conſtable fee Perſons either actual- 


Lamb. 132, 
133. 
Dalt. ca. 1, 8. 


H. P. C. 136. 
Dalt. cap. 1, 8. 
Bro. Surety, 
47, 38. 


y | Cro. El. 375 


9 Ed. 4, 26, 2. 
Moore 284. 
Pl. 436. 

3 H. 4. 9. 2. 
22 Ed. 4. 35. b, 
10 Ed. 4. 18. 
5 H. 7. 6. a. 
Savil. 97, 98. 


5 H. 5. 6. a. 

H. P. C. 136. 
Rol. Re 238. 
2 Bulſt. 329. 


13 Ed. 4. 9. a. 
7 Ed. 3. 12. b. 
Dalt. cap. 8, 
57. 7 


; pel thoſe to find Sureties who break the Peace in his Preſence, that he has 


Lamb, 131. 
Dalt. cap. 8. 


H. P. C. 136, 
Dale. cap. 8. 
Bro. falſe Ime 
priſonmenc 
rn 

14 H. 8. 7. 
Moore 468. 
Pl. 551. 


Nn wc Sect. 


_ Of Afrays. Book | : 


Seft. 19. Alfo it ſeems, That a Juſtice of Peace has a greater Powa (l 
over one who hath dangerouſly wounded another in an Affray, than © 
See 38 Ed. 3. ther a private Perſon or a Conſtable; for there does not ſeem to be any ; 1 
1 6. b. „ 2. good Authority, that theſe have any Power at all to take Sureties of fu 
; 22 Aff 56. an Offender : but it ſeems certain, That a Juſtice of Peace has a diſcre, ul 

5 Mod. 84. 2 4 82 . . - 
| onary Power either to commit him or to bail him, till the Year and Da Þ + 
H. P. C. 36. be paſt; but it is ſaid, that he ovght to be very cautious how he tas? 
Dalt. cap. 8. Bail, if the Wound be dangerous; for that if the Party die, and theo. 
Poph. 153- fender appear not, he is in Danger of being ſeverely fined, if he ſhall . 
/ pear upon the whole Circumſtances of the Caſe to have been too favourih;, Þ 
SeF.20. As to the fi th Point, viz. In what Manner the ſeveral kink | 7 
of Aﬀeays are to be puniſhed, it ſuſfciently appears from the foregog? 
Part of this Chapter, how/ſuch Aﬀrays as are accompanied with Fore Þ 
and Arms, are to be dealt with upon the Statute of Northampton; al | 
therefore I ſhall only examine in this Place, what Penalties other Aff 
are liable unto, as to 1 oh is to be obſerved, That all Affrays in g 
neral are puniſhable by Fine and Impriſonment, the Meaſure of whid | 
Aleyn 79. is to be regulated by the Diſcretion of the Judges according to the Cir | 
cumſtances of the Caſe, which very much vary the Nature of thisCrins | 
and in ſome Caſes make it ſo inconſiderable as ſcarce to deſerve to bets | 
ken Notice of; and in others make it an Offence of a very hein? 
Natuie, as in the following Inſtances : 25 = 


th oe na 


Lo 


1. In Reſpect of the dangerous Tendency thereof. 
2. In Reſpect of the Perſons againſt whom it is committed. 
3. In Reſpect of the Place wherein it happens. . 


ct. 21. And firſt, an Affray may receive an Aggravation fromti* | 

dangerous Tendency thereof, as where Perſons cooly and deliberaty | 
Poph. 153. engage in a Duel, which cannot but be attended with the apparent Dr | 3 

3 Init. 158. ger of Murder, and is not only an open Defiance of the Law, but at 

ries with it a direct Contempt of the Juſtice of the Nation, as puttin; þ 

x Sid. 186. Men under a Neceſlity of righting themſelves; upon which Conſide | 

Keb. 694- tions, Perſons convicted of barely ſending a Challenge, have been 1 WM 

judged to pay a Fine of one hundred Pounds, and to be impriſoned u 


— 


Pl. 76. > one Month without Bail, and alſo to make a publick Acknowledgmei | 
of their Offence, and to be bound to their good Behaviour. . 
Seck. 22. Secondly, An Affray may receive another Aggravation fn . 
the Perſons againſt whom it is committed ; as where the Officers of fr 
ſtice are violently diſturbed in the due Execution of their Office, a h F 7 


the Reſcous of a Perſon legally arreſted, or the bare Attempt to mf i 
fuch a Reſcous ; for all the Minifters of the Law are under its more ii: 
mediate Protection. 3 ” 
Sed. 23. Thirdly, An Affray may receive a farther Aggravation fil 
the Place wherein it is committed, and upon this Reſpect all Affrays " 
the King's Court are ſo ſeverely puniſhed, as hath been ſhewn already" 
2 ne Chapter 21, and upon the ſame Account alſo, all Affrays in a Church 0 
41. Church- yard, have been always eſteemed very heinous Offences, #5 0. 
1 Mod. 186. ing great Indignities to the Divine Majeſty, to whoſe Worſhip and . 
vice ſuch Places are immediately dedicated. And upon this Confiderat! 
all irreverent Behaviour in theſe Places hath been eſteemed fo crimin! lj 
the Makers of our Laws, that they have not only ſeverely puniſhed {oct 
| Diſturbances in them which are puniſhable where-ever they happen,“ 
all actual Aﬀrays, cc. but alſo ſuch, which if they happen eller 
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not puniſhable at all; as bare quarrelſome Words, and even ſuch 
ich would be commendable if done in another Place; as Arreſts by 
ertue of legal Proceſs : But for the better Underſtanding hereof, 1 ſhall 

FB, nfder the ſeveral Statutes made for this Purpoſe. Th 

es. 24. And firſt, It is enacted by 5 and 6 Ed. 6. 4. That if any Per- 


Dy . what ſocver, ſhall by Words only quarrel, chide, or brawl, in any Church or 
ths i EG ur ch-yard, that then it ſhall be lawful unto the Ordinary of the Place where 
0 We: [are Offence ſhall be done, and proved by two lawful Witneſſes, to ſuſpend 
* er Perſon ſo offending ; that is to ſay, if he be a La man, ab ingreſſa 
hs © ccleſie, and if he be 4 Clerk from the Miniſtration of his Office, for ſo long 
ns © ne as the ſame Ordinary ſhall by his Diſcretion think meet and convenient, 
ing erding to the Fault. ö 
om Le. 25. And it is further enacted by the faid Statute, That if a 
u / ſhall. ſenite or lay any violent Hands upon any other, either in any Church 


Church yard; that then, ipſo Facto, every Perſon ſo offending ſhall be deemed 


[Vs | 

, acommunicate, and be excluded from the Fellowſhip and Company of Chriſt's 
nich!“ WU Longregat ion. : | ROE, 

Ci Led. 26. And it is alſo farther enacted by the ſaid Statute, That if 
mn: | y Perſon ſhall maliciouſly ſtrike any Perſon with any Weapon in any Church 
13 | r Church. yard, or ſhall draw any Weapon in any Church or Church-yard, to the 
on | Ixtent to ſtrile another with the ſame Weapon ;, that then every Perſon ſo offend- 


g, and thereof being convicted by Verdict of twelve Men, or by his own Con · 
9 eſſion, or bY two lawful Witneſſes, before the Juſtices of A [ſaze, Juſtices of 
Der and Terminer, or Juſtices of Peace in their Seſſiont, by Force of this Af, 
all be adjudged by the ſame Fuſtices before whom ſuch Perſon ſhall be convicted, 
Jo have one of his Ears cut off, &c. and beſides that every ſuch Perſon to be, 

Þ nd ſtand ipſo Fado excommunicated, as aforeſaid. . _ „ 
23 And in the Expoſition hereof it hath been holden : Fay 
ty þ ect. 27. I. That notwithſtanding the Words of the Statute be ex- 

| 3 preſſed, That he who ſmites another in the Church, ec. ſhall, ipſo Facło, 

be deemed excommunicate ; yet there ought either to be a precedent | 

I Conviction at Law, which muſt be tranſmitted to the Ordinary, or elſe Dyer 275. 
che Excommunication muſt be declared in the Spiritual Court upon a 3 4 
proper Proof of the Offence there; for it is implied in every Penal Law, 1 Vent. 146. 
that no one ſhall incur the Penalty thereof, till he be found guilty upon Lit, 149. 
a lawful Trial; alſo it muſt be intended in the Conſtruction of this Sta- Co BI 515 
tute, That the Excommunication ought to appear judicially, for other- 
X vile there could be no Abſolution. 329 = „ 
2 Het. 27, II. That he who ſtrikes another in a Church, exc. can no Cio: Ja. 367. 
a) excuſe himſelf, by ſnewing that the other aſſaulted him. „ 
9 Heck. 28. IIl. That Church - wardens, or perhaps private Perſons, Sund. 13, 
bo whip Boys for playing in the Church, or pull off the Hats of thoſe 4 TEEN 
bo obſtinately refuſe to take them off themſelves, or gently lay their ; Keb. 124. 
4 lands on thoſe who diſturb the Performance of any Part of divine Ser- 1 Mod. 168. 
ee, and turn them out of the Church, are not within the Meaning of 

the Statute, | : 
. eck. 29. Allo it is enacted by 1 Ma. Seſſ. 2. cap. 3. That if any Per- 
en or Perſons, of their own Power and Authority, [ball willingly and of Purpoſe 
S by open and overt Word, Fact, Ad or Deed, maliciouſly or contemptuonſly mo- 
ET; ft let, diſturb, vex or trouble, or by any other unlawful Ways and Means, diſ- 
1% et, or miſuſe, any Preacher who ſhall be licenced, allowed, or authorized to 
= Peach by the Queen's Highneſs, or Ly any Archbiſhop, or Biſhop of this Realm, 
1 2 by any other lawful Ordinary, or by any of the Umverſities of Oxford and Cam- 
ridge, op otherwiſe lawfully authorized or charged, by Reaſon of his or how 

2 ures 


„ 0 


o ; mY 
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Cure, Benefice, or other Spiritual Promotion or Charge, in any of his, or their 
pen Sermon, &c. or if any Perſon or Perſons ſhall malicionſly, willingly, o i 
purpoſe, moleſt, let, diſturb, vex, diſquiet, or otherwiſe trouble any Par ſon, Vin, 
Pariſh Prieſt, or Curate, or any lawful Prieſt, preparing, ſaying, doing, ſingin, 
winiſtring or celebrating the Maſs, or other ſuch divine Service, Sacraments, » WY 
Sacramentals, as was mot commonly jrequented and uſed in the laſt Tear of 14 
Reign of the late Sovereign Lord King Fenry the eighth, or that at any Ii 
hereafter ſhould be allowed, ſet forth, or authorized by the Queen's Majeſty ; « (RK. 
if any Perſon or Perſons ſhall unlawfully, contemptuonſly, or maliciouſiy, of thii XY 
own Power or Authority, pull down, deface, ſpoil, or otherwiſe break any Alta n 
Altars, or any Crucifix, or Croſs, in any Church, Chapel, or Church-yard, . 
very ſuch Offender and Offenders, his or their Aiders, Procurers or Abet, 
may be apprehended by any Conſtable, or Church-warden of the Place where t 
Offence ſhall be committed, or by any other Officer or Perſon then being preſen 
at the Time of the ſaid Offence ; and being ſo apprehended, ſhall be brought befor: © 
ſome Juſtice of Peace by whom they ſhall be committed forthwith, and within ji: | i 
Days the Matter ſhall be examined by the ſame, together with ſome other Jui. 
ces; and on Proof by two Witneſſes or Confeſſion, the Offender ſhall be comnit. | 
ted for three Months, and alſo till the next Quarter- Seſſions, where, if they n | 
pent, they ſhall be diſcharged upon giving Sureties for their good Behaviour fr“ 
Tear, and if they do not repent they ſhall be committed till they do. = 
2 Jon. 199. Heck. 30. lt bath been reſolved, That the Diſturbance of a Miniſta Þ 
Con. Ay" in ſaying the preſent Common Prayer is within this Statute ;, for thee: | 
TY 51. preſs mention of ſuch Divine Service, as ſhould afterwards be author.“ 
zed by Queen Mary, doth implicitly include ſuch alſo as ſhould be au | 
thorized by her Succeſſors; for ſince the King never dies, a Prerogative | 
given generally to one, goes of Courſe to others. _ Fx 
Seck. 31. Alſo it is enacted by 1 Will. aud Mar. 18. Par. 19. Th if | WR; 
any Perſon ſhall willingly and of Purpoſe, maliciouſly or contemptuouſly com | 
into any Cathedral or Pariſh Church, Chapel, or other Congregation permitted ly 
_ the ſaid AF, and diſquiet or diſturb the ſame, or miſuſe any Preacher or Teac 
er, ſuch Perſons, upon Proof before any Juſtice of Peace, by two or more ſuf- 
ficient Witneſſes, ſhall find two Sureties to be bound by Recognizance in the jt 
nal Sum of fifty Pounds, and on Default of ſuch Sureties ſhall be committed i | 
Priſon, there to remain till the next General or Quarter-Seſſions, and uit 
Conviction of the ſaid Offence at the ſaid General or Quarter-Seſſrons, ſhall ſuf! 
the Pain and Penalty of twenty Pounds. | 


C H AP. IXIV. 
Of Forcible Entries and Detainers. 


Fes. 1. I T ſeems that at the Common Law a Man diſſeiſed of any Land. 

8 | or Tenements, (if he could not prevail by fair Means,) migbt 

| 8 b. lawfully regain the Poſſeſſion thereof by Force, unleſs he were put to 
Neceſſity of bringing his Action, by having negleced to re-enter in as 

Kellw. 92. Time: And it ſeems certain, That even at this Day, he who 15 vont 

Yelv. 172. fully diſpoſſeſſed of his Goods, may juſtify the fe- taking of them y 
8 Force from the Wrong - doer, if he refuſe to re-deliver them; — 
8.23. Violence which happens through the Reſiſtance of the wrongful unt 


ſ, 
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5 geing originally owing to bis own Fault, gives him no juſt Cauſe of 
4 ompflaint, inaſmuch as he might bave prevented it by doing as he 
. | ought. | | | | 

„ 855 2. But this Indulgence of the Common Law, in ſuffering Perſons 
; T to regain the Lands, they were unlawfully deprived of, having been 
5 Found by Experience to be very prejudicial to the publick Peace, by gi- 


. ing an Opportunity to powerful Men, under the Pretence of feigned 
ETTitles, forcibly to eject their weaker Neighbours, and alſo by Force to 
etain their wrongful Poſſeſſions, it was thought neceſſary by many ſe- 
vere Laws to reſtrain all Perſons from the Uſe of ſuch violent Methods 
ef doing themſelves Juſtice. 2 


* : Fs. 3. However, even at this Day, in an Action of Forcible Entry 
D rrounded on thoſe Laws, if the Defendant make himſelf a Title which 


- Wis found for him, he ſhall be diſmiſſed without any Inquiry concernin 


„be Force; for howſcever he may be puniſhable at the King's Suit, for 
E = doing what is prohibited by Statute, as a Contemner of the Laws, and 
4 Viſcurber of the Peace, yet he ſhall not be liable to pay any Damages 
„ bor it to the Plaintiff, whoſe Injuſtice gave him the Provocation in that 


anner to right himſelf. el 
Seck. 4. Since therefore Offences of this Nature are made ſuch, not by 


thereof, conſider the ſeveral Statutes relating to this Subject.  _ 

= $2.5. And firſt, I find it agreed, That by 2 Ed. 3. which is com- 
I monly called the Statute of Northampton; if there be any Uſe made of 
Arms to ſtrike a Terror into the Perſons upon whom a Forcible Entry is 


3 


made, any Juſtice of Peace or other Officer, who is within the Purview 
of that Statute, may both ſeize the Arms for the King's Uſe, and alſo 
impriſon the Offenders, but not reſtore the Party injured: to his Poſſeſ- 
„ on; but the ſaid Statute having been fully ſet forth in the foregoing 
Chapter, 1 ſhall proceed to thoſe Statutes which more direRly relate to 
this Matter, I re 8 5 

Seck. 6. And firſt it is enacted by 5 Rich. 2. 7. in the following Words, 
And alſo the King defendeth, That none from henceforth make any Entry into 


3 
* 


= ny Lands and Tenements, but in Caſe where Entry is given by the Law, and 
v. ſuch Caſe not with ſtrong Hand, nor with Multitude of People, but only in 
Peaceable and eaſy Manner. And if any Man from henceforth do to the contra- 


4 | dy, and thereof ranſomed at the King's ill. 


z F have provided againſt the Miſchief intended to be redreſled by it, inaſ- 
much as it gave no ſpeedy Remedy to the Party injured, againſt the 
Wrong · doer, but left him to the common Courſe of proceeding by wa 
K | Detainers, it was thought neceſſary to ſupply theſe Peteds by other ad- 
IX ditional Laws; and to this Purpoſe it was farther enacted by »5 Rich. 2. 
„ ch. 2. That the ſaid Statute and all others made againſt Forcible Entries, &c. 
t Vall be fully executed; and farther, That at all Times that ſuch forcible Entftes 
= ſhall be made, and Complaint thereof cometh to the Juſtices of Peace, or to any of 
e them, that the ſame Juſtices or Juſtice take ſufficient Power of the County, and 
„% the Place where the Force is made ʒ und if they find any that hold ſuch 
y WE P lace forcibly, after ſuch Entry made, they ſhall be taken and put in the next 
e aol, there to abide convict by the Record of the ſame Juſtices or Juſtice, until 
„ e have made Fine and Ranſom to the King. And that all the People of the 
- WE County, 45 well the Sheriff as others, ſhall be attendant upon the ſame Juſtices, 
We = Oo > fs 


* 


N 3 the Common Law, but by Statute ; I (hall for the better Underſtanding 


J. and thereof be duly convi, he ſhall be puniſhed by Impriſonment of his Bo- 


Se. 7. But this Statute being found by Experience not ſufficiently to 


of Inditment or Ad ion, and made no Proviſion at all againſt Forcible 


14 t 


1711.7. 1) a b. 
21 H 6. 39. b. 
F. N B. 249. d. 
Bro. Force 3, 
11, 29. 


3 Inſt. 16t. 
Crom 
Dalt. Caps 80. 
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8 Co. 121. a. 
Dalt. cap. 22. 


Lamb. 15 m. 
Dalt. cap. 22. 


39 B. R. Hill; 


1598. 

Salk 353. 
Kellw. 4. 8. 
Crom. 195. b. 
196. 


 Dalr. czy 22. 


Moore 848. 


Sal. 353. 


Traverſe, and therefore by a neceſſary Conſtruction, the Juſtice mil 


as in not giving any Remedy again thoſe who were guilty of a Forcib: Þ 
Detainer after a peaceful Entry; nor even againſt. thoſe who were guilty Þ 


of the Peace any Power to reſtore the Party injured by ſuch Force to hi | 


Jo put out, in full Poſſeſſion of the ſame Lands and Tenements, ſo entered 0 
holen as before. oy. X B50 
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to go and aſſiſt the ſame Juſtices to arreſt ſuch Offenders, upon Pain of Inn, 


ſonment, and to make Fine tothe King: And in the ſame Manner it ſhall be au 3 | 


of them that 1::ake ſuch Forcible Entries in Benefices or Offices of Holy Church, 

LF. 8. In the Expoſition of this Statute it hath been holden, That on: 
Juſtice of Peace may make a Record of ſuch a forcible Holding, and tt 
ſuch Record is not traverſable, becauſe the Juſtice of Peace in makin 


thereof, acts not as a Miniſter, but as a judge: Alſo it hath 2 lately been : 4 | 


ſolemnly reſolved in Colonel Leighton's Caſe, That the ſame Juſtice ma 


aſſeſs the Fine for this Offence, either before the Time of Conviction, « {ib 
after; but it is ſaid, That ſuch Juſtice of Peace hath no Power to con. J, 
mit the Offender to Gaol, unleſs he do it immediately upon the Fat, 1 >, 
unleſs the Offender ſhall afterwards refuſe to find Sureties for his good 
Behaviour. Alſo it was holden by the Court in Leightor's Caſe above HR 
mentioned, That if a Perſon againſt whom a Complaint ſhall be mades? 


having been guilty of a Forcible Entry, ſhall either traverſe the Entry u ET F 


the Force, or plead that he has been three Years in Poſſeſſion, the Juſtice . 2 * 
may ſummon a Jury for the Trial of ſuch Traverſe, for it is impoſſik ? 


to determine it upon View; and if the Juſtice have no Power to try it . 7 
it would be eaſy for any one to elude the Statute by the Tender of ſucha ? 


needs have this Power as incidental to what is expreſly given him. | 
Seck. 9. But this Statute being likewiſe very defective in many Reſpet, Þ 


of both a Forcible Entry and Forcible Detainer, if they were removal 
before the coming of a Juſtice of Peace; and in not giving the Juſt Þ 


Poſſeſſion ; and alſo in not fixing any Pain on the Sheriff for not obe. 
ing the Precepts of the Juſtices in the Execution of the ſaid Statutes; it 
was farther enacted by 8 H. 6. 9. That from henceforth where any doth mit | 
any Forcible Entry in Lands and Tenements, or other Poſſeſſiont, or them bill 
forcibly, after Complaint thereof made within the ſame Connty where ſuch EH 
is made, to the Juſtices of the Peace, or to one of them, by the Party grit, 
that the Juices or Juſtice ſo warned, within à convenient Time, ſhall cat 


or one of them ſhall cauſe, the ſaid Statute duly to be executed, and that u i | 


Coits of the Party ſo grieved. 3 

Seck. fo. And it is farther enacted by the ſaid Statute, That thong 
ſuch Perſons making ſuch Entries be preſent, or elſe departed before the conn; 
of the ſaid Juſtices or Juſtice, notwithſlanding the ſame Juſtices or Juſtic on 
Jome good Town next to the Tenements ſo entered, or' in ſome other convent 
Place, according to their Diſcretion, ſhall have, and either of them ſhall hav, 
Authority and Power to enquire by the People of the ſame County, as well of lb 


that make ſuch Forcible Entries in Lands and Tenements, as of them which ti 


ſame hold with Force. And if it be found before any of them, that an Fl 
contrary to this Statute, then the ſaid Juſtices or Juſtice ſhall cauſe to reſcitt 
the Lands and Tenements ſo entered or holden as afore, and ſhall put the Pu 


Seck. 11. And it is further enacted by the ſaid Statute, That when it 
Said Fuſtices or Juſtice make ſuch Inquiries as before, they ſhall make,/ or on 
them ſhall make, their Warrants and Precepts io be directed to the Sheriff of | 
ſame County, commanding him of the King's Behlf, to cauſe to come before _ 
and every of them, ſufficient and indifferent Perſons, dwelling next e 
Lands ſo entered as before, to enquire of ſuch Emtrics, whereof every Var oy 

I $6 ; a K 
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| 2 be impanelled to enquire in this Behalf, ſhall have Land or Tenement of 
. yearly Value of forty Shillings ty the Year at the leaſt, above Reprizes, and 
C28, 1.7 the Sheriff return Iſſues upon every of them at the Day of the firſt Precept re- 
enable, twenty Shillings, and at the ſecond Day forty. Shillings, and at the 
ibid Time an hundred Shillings, and at every Day after the double. And if a- 
„deri or Bailiff within a Franchiſe having Return of the King's Writ, he 
. | ſlack, and make not Execution duly of the ſaid Precepts to him directed to make 
ſuch Enquiries, that he ſhall forfeit to the King twenty Pounds for every Del ault, 
5 moreover ſhall make Fine and Ranſome tothe King, And that as well the 
= | Juſtices or Juſtice aforeſaid, as the Juſtices of Aſſizes ſhall have Power to hear 
d determine ſuch Defaults of the ſaid Sheriffs and Bailiffs, at the Suit of the 
King, or of the Party grieved, &c. b = 
Fe. 12. And it is farther enacted by the ſaid Statute, That Majors, 
= Juſtices or Juſtice of Peace, Sheriffs and Bailiffs of Cities, Towns and Boroughs 
"RE having Franchiſe, have in the ſaid Cities, Towns, and Boroughs, like Power to 
N remove ſuch Entries, and in other Articles aforeſaid, riſing within the ſame, as 
be Juſtices of Peace, and Sheriffs in Counties and Countries aforeſaid have. 
"FF $8. 13. But it is provided by the ſaid Statute, That they who keep their 
Poſſeſſiont with Force in any Lands and Tenements, whereof they or their An- 
c eeſtors, or they whoſe Eſtate they have in ſuch Lands and Tenements, have 
coninued their Poſſeſſions in the ſame by three Tears or more, be not endamaged 
5 Force of this Statute. 5 p 5 
= &:2.14. And the ſaid Proviſo was farther enforced and explained by 
31 El. 11. by which it is declared and enacted, That no Reſtitution upon 
au Indittment of Forcible Entry, or holding with Force, be made to any Perſon, 
== if the Perſon ſo indicted, hath had the Occupation, or been in quiet Poſſeſſion, 
For the Space of three whole Tears together, next before the Day of ſuch Indi*t- 
nent ſo found, and his Eſtate therein not ended; which the Party indicted 
way alledge for ſtay of Reſtitution, and Reſt/tution to ſtay till that be tried, if 
the other will deny or traverſe the ſame : And if the ſame Allegation be tried 4- 
© 8 gainſt the ſame Perſon ſo indic/ed, he is to pay ſuch Coſts and Damages to the 
other Party, as ſhall be aſſeſſed by the Judges or Juſtices before whom the ſame 
all be tried; the ſame Coſts and Damages to be recovered and levied, as is uſu- 
4 for Coſts and Damages contained in Judgments upon other Aftions. 
Seck. 15, In the Conſtruction of theſe Statutes it was holden, That if Crom. 161. b. 
a Leſſee for Years or Copyholder were ouſted, and the Leſſor or Lord dif. 16 b. 
ſeized, and ſuch Ouſter as well as Diſſeiſin were found in an Indictment 
of Forcible Entry, the Court might in their Diſcretion award a Reſtitu- y.jv. 81. 
tion of Poſſeſſion to ſuch Leſſee or Copyholder, which was by neceſſary Con. Leon, 
Conſequence a Reſeiſin of the Freehold alſo, whether the Leſſor or Lords? 
had deſired or oppoſed it: But it was a great Queſtion, Whether a Leſ- 
ſee for Years or a Copyholder, being ouſted by the Leſſor or Lord, could 
have a Reſtitution of their Poſſeſſion within the Equity of 8 H. 6. the Lem. 155. - 
ords whereof as to this Purpoſe are, that the Juſtice ſhall re-ſeize the ro: $6 


Lands, Gc. by which it ſeems to be implied, That the Party muſt be Savi! 68. P.. 
ouſted of ſuch an Eſtate therein, whereof he may be faid to be ſeized, '4'- 
which muſt be a Freehold at leaſt. 


i = Seck. 16. But to remove this Doubt, it is enacted by 21 Fa. 1. 15. That 
cb Judges, Juſtices, or Juſtice of the Peace, as by reaſon of any AF or Adts . 
&; 5 of Parliament then in force, were authorized and enabled upon Enquiry, to 
A ve Reſtitution of Poſſeſſion unto Tenants, of any Eſtate of Freehold, of their 
0 6 Lands or Tenements, which ſhall be entered upon with Force, or from them wit h- 
i : | 9 7 Force, ſpall by Reaſon of that AF have the like, and the ſame Autho- 
3 n 


Ability from thenceforth (upon Indictment of ſuch Farcible Entries, 
or forcible with-holding before them duly found) to give like Reſtitution of Fol 
| 1 7580 


Dale, cap 77 
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Latch 182. 
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61. 


Vide Sal. 587. 


Crom. 71. a. 
166. b. 
/ Dal. ch. 77. 


Lamb. 155, 
Crom. 71. a. 
Dal. ch. 77. 
2 Kt b. 495 


forcible Entry or Detainer. 


Crom. 70. b. 
Val. ch. 77. 


Crom. 69. 

Dal. ch 77. 

Con. Cro. 
Ce. 486. 


Crom. 69.4. 
Dal. ch. 77. 
R 2 ch. 29. 
S. 4. 


ſeſſion unto Tenants for Term of Tears, Ti enants by Copy of Court- Roll. Guar;;, 
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ans by Night. Service, Tenants by Elegit, Statute- Merchant, and Staple of Land 
or Tenements, by them ſo holden, which ſhall be entred upon by Force, or hold, 
from them by Force. W OAT | 

Seck. 17, But it hath been holden, That a Tenant by the Verge is ng 
within this Statute, becauſe he is not within the expreſs Words; ſed 
Ozzre, for ſince ſuch Perſon hath no other Evidence of his Title, but by 
the Copy of Court-Roll, he ſeems at leaſt to be within the Meaning, if 
not within the Words, of the Statute ; however it ſeems clear, That if: 
Leſſor eject his Leſſce for Years, and afterwards be forcibly put out of 
Poſſeſſion again by ſuch Leſſee, he hath no Remedy for a Reſtitution hy 
Force of any of the above mentioned Statutes, for he cannot have it by 
8 H. 6. becauſe he always contued ſeized of the Freehold, and clearly 
he is not within 21 Fac. 1. 15. 3 

Sec. 18. However there ſeems to be no doubt, but that a Juſtice of 
Peace, Oc. may, in either of the (aid Caſes, remove the Force, and con- 
mit the Offender, Gc. 85 | Ge, 

Sect. 19. Having thus ſet forth the ſeveral Statutes relating to this 
Subject. together with the Miſchiefs which occaſioned them, and the fe. 
veral Defects of each of them, I ſhall, for the better Underſtanding of 
them all in general, proceed to examine the following Particulars : 


1. What'ſhall be eſteemed an Entry within theſe Statutes, 
2. What Entry is to be adjudged forcible, : 
3. What Detainer. ii Th nog Ol 
4. In reſpe& of what Kind of Poſſeſſions one may be guilty of ſuch 


5- What Perſons may be guilty thereof, . 
6. What ought to be the Form of a Record grounded upon thele dr. 
tutes. * OS 
7. Of what Kind of Poſſeſſions a Reſtitution is to be awarded. 
8. To whom ſuch Reſtitution ought to be made. 3 
9. By whom, and in what Manner, it is to be awarded and given. 
10. In what Caſes it may be barred by the Continuance of a Poſſel 
ſion for three Vears. 5 95 
II. For what other Cauſes it may be ſtayed. 
12. How it may be ſuperſeded before it is executed. 
13. How it may be ſet aſide after it is executed. 


Seff. 20. As the firſt Point, viz. What ſhall be eſteemed an Entry 
within theſe Statutes, it ſeems certain, That if one who pretends a Lite 
to Lands, barely go over them, either with, or without a great Num 
of Attendants, armed or unarmed, in his Way to the Church, or Mar 
ket, or for ſuch like Purpoſe, without doing any Act, which either & 
preſly or impliedly amounts to a Claim of ſuch Lands, he cannot 
ſaid to make an Entry thereinto within the Meaning of theſe Statutes, 

Sec. 21. Yet in ſuch Caſe, if he make an aQual Claim with ” 
Circumſtances of Force or Terror, he ſeems to be guilty of a ang 
Entry within 1 & 15 Ric. 2. whether his Adverſary actually quit ® 
Poſſeſſion or not. —— — = M 

Seck. 22, Alſo all thoſe who accompany a Man when he makes 4 g 
cible Entry, ſhall be adjudged to enter with him, within the intent 
theſe Laws, whether they actually came upon the Lands, or not. 
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BS 5-7. 23. So alſo ſhall thoſe who having an Eſtate in Land by 2 de. Crom. 69. b. 


ealible Title, continue with Force in the Poſſeſſion thereof, after a Claim 551% 476 


8 
1 x 
A * 

* 


ade by one who had a Right of Entry thereto. ; 255. 
F. 24. Bat he who barely agrees to a forcible Entry made to his Bl , 
ae, without his Knowledge or Privity, ſhall not be adjudged to make 2 11. 7.16. b. 
Wan Entry within theſe Statutes, becauſe he no way concurred 1n, or pro- 
noted the Force. | 8 1 1 
f Kerr. 25. As to the ſecond Point, viz. What Entry is to be adjudged Lamb. 140, 
1 occible, it ſeems clear, that it ought to be accompanied with ſome Cir- on. Se 
« MEcunftances of aQual Violence or Terror; and therefore, That an Entry Co. Lt a7 
ich hath no other Force than ſuch as is implied by the Law, in eve- b. 
| y Treſpaſs whatſoever, is not within theſe Statutes. EO 
} 


: 7 G And therefore, for the better Underſtanding hereof, I ſhall conſider; 


: 1. In Reſpect of what Ats of Violence an Entry may be adjudged 


| orcibſe. . 5 
2. In Reſpect of what Circumſtances of Terror. 


Ke. 26. As to the firſt of theſe Particulars, jt ſeems to be agreed, 
hat an Entry may be ſaid to be forcible, not only in Reſpect of a Vio- 
ence actually done to the Perſon of a Man, as by beating him if he re- 
Fule to relinquiſh his Poſſeſſion, but alſo in Reſpect of any other Kind of 


y if it be a Dwelling-houſe, and perhaps alſo by any Act of Outrage at- * 
er the Entry, as by carrying away the Party's. Goods, Gc. which being 32 Aft. 50. 


Wor with Force, and ſubje& him to Fine and Impriſonment : And accord- 2 Inft. 235, 
ing to ſome Opinions, an Entry may be ſaid to be forcible from the PR 
| F urely ſuch inconſiderable Circumſtances as theſe, which commonly paſs Moore 656. 
pbetween Neighbour and Neighbour, without any Offence at all, can ne- Pl. 899. 


ver bringa Man within the Meaning of theſe Statutes, which ſpeak of En- Pat. ch 5j. 


{ 
bat an Entry into a Houſe through a Window, or by opening a Door Limb. 143. 
with a Key, is not forcible : And it is ſaid, That if one find a Man out : Rol. Re. 2. 
| of his Houſe, and forcibly with-hold him from returning to it, and ſend Lamb. . 43. 

Ferſons to take peaceable Poſſeſſion thereof, in the Party's Abſence, yet Di ch. 77. 


7 i he is not guilty of a forcible Entry, inaſmuch as he did no Violence to 
i: dhe Houſe, but only to the Perſon of the other: But perhaps this On 
nion may juſtly be queſtioned, becauſe though the Force be not actually 
. one upon the Land, nor in the very A of the Entry, yet fince it is 
„led with an immediate Intent to make ſuch Entry, and is the only Cauſe 


be that it met with no Oppoſition, ſurely it cannot be ſaid, that the Entry is 
acchout Force, which, whether it be upon, or off the Land, ſeems e- 
W qually within the Statute. - 

ble WE Det. 27. As to the ſecond Particular, vis. In reſpect of what Cir- 
s We ſtances of Terror an Entry may be adjudged forcible ; it is to be ob- 


6. the Time of his Entry, gives thoſe who are in Poſſeſſion of the Tene- ns 24% 
of WE "nts which he claims, juſt Cauſe to fear, that he will do them ſome bodi- Dal. ca. 77. 


3 7 Hurt, if they will not give way to him, bis Entry is eſteemed forcible, 
HZ 'nether he cauſe ſuch a Terror, by carrying with him ſuch an unuſual 
Ma | | "Pp Num- 


Wh) 


Violence in the Manner of the Entry, as by breaking open the Doors of H.P. C. 116. 
AHouſe, whether any Perſon be in it at the ſame Time or not, eſpecial- 2 Rol. Re. a. 


Found in an Aſſize of Novel Diſſeiſin, will make the Defendant a Diſſei- , 2 


bare drawing up of a Latch, or pulling back the Bolt of a Door; but Crom. 74.+.b. 


tries with ſtrong Hand, or Multitude of People; and it hath been holden, H. P. C. 138. 


ſerved, That where-ever a Man, either by his Behaviour or Speech, at H F. C. 128. 
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10 H. 7.12 a 
Crom 69. Pl 
14. 24» 


See the Books 


above cated. 


Bro. Durcſs. 


12,16. 
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Number of Servants, or by arming himſelf in ſuch a Manner, as plain 
* intimates a Deſign to back his Pretenſions by Force, or by actually thre. 
ening to kill, maim, or beat thoſe who ſhall continue in Poſſeſſion, ꝙ 
by giving out ſuch Speeches as plainly imply a Purpoſe of uſing For, 
Againſt thoſe who ſhall make any Reſiſtance, as if one (ay that he yy 
keep his Poſſeſſion in ſpite of all Men, G. 
Secf. 28. But it ſeemeth that no Entry ſhall be judged forcible fron 
any threatening to ſpoil another's Goods, or to deſtroy his Cattle, of tg 


: Inſt. 207 b. do him any other ſuch like Damage which is not perſonal, 


Dal. ca. 77. 
Lamb. 143. 


H. P. C. 138. 


Terror, which will make an Entry forcible, will make a Detainer for. 


Lamb. 145. 
Crom. 70 
HF. C. 139. 
Dal. ca. 77. 
Cco. Ja. 199. 


Crom. 7. b. 
Lamb. 145. 


Crom. 70. b. 


Lamb. 145 
Crom. 73. 


Dal. ca. 77. 


2 1 Sid tot. 
1 Levin 90 
1 Keb. 438. 


b Cro. Ja. 41. 


e Cro.Ca. 201. 
dzoH6 11.4. 


22 H. 6.33. a. 
Bro. Force 7. 
Cro. Ca. 201. 


e Cro.Ca.201. 
f See Cro ca. 


4386. 
See Dal. ca. 77. 


8 Cro. Js. 8. 


Se. 29. However it is clear, That it may be committed by a ſingle 
Perſon, as well as by twenty. 1 


_ Sect, 20. As to the third Point, viz. What Detainer is to be adjadgel 
forcible, it ſeemeth certain, That the ſame Circumſtances of Violence g 


cible alſo ; from whence it ſeems to follow, That whoever keeps in his 
Houſe an unuſual Number of People, or unuſual Weapons, or threatens 
to do ſome bodily Hurt to the former Poſſeſſor, if he dare return, ſhall b 
adjudged guilty of a forcible Detainer, tho no Attempt be made to reen- 
ter; and it hath been ſaid, That he alſo ſhall came under the like Con. 
ſtruction, who places Men at a Diſtance from the Houſe, in order to a. 
ſault any one who ſhall attempt to make an Entry into it; and that he 
alſo is in like Manner guilty who ſhuts his Doors againſt a Juſtice of 
Peace coming to view the Force, and obſtinately refuſes to let him come 
in: But it is ſaid, That a Man ought not to be adjudged guilty of this 
Offence, for barely refuſing to go ont of a Houſe, and continuing there 
in in deſpight of another. . 5 

Sect. 31. As to the fourth Point, vis. In reſpect of what Kind of po. 
ſeſſions one may be guilty of a forcible Entry or Detainer within thoſ 
Statutes, it ſeems clear, That one may come within the Danger thereof 
by a Force done to Ecclefiaſtical Poſſeſſions, as * Churches, b VYicaride:- 
Houſes, &c. as much as if the ſame were done ti any temporal Inheri- 
tance; alſo it hath been holden for a general Rule, That one may be in- 
diced for a forcible Entry. into any ſuch incorporeal Hereditament, for 
which a © Writ of Entry will lie, either by the Common Law, as (or 
d Rent, or by Statute, as for © Tithes, &c. but l do not find any good 
Authority, That ſuch an Indi&ment will lie for a f Common or s Office; 
but it ſeems. agreed, That an Indictment of forcible Detainer lies again 
any one, whether he be the Tertenant, or a Stranger, who ſhall forcibly 
diſturb the lawful eh Proprietor in the Enjoyment of any of the above 


v Crom. 69, Mentioned Poſſeſſions; as by violently reſiſting a Lord in his Diſtre 


70. 
Lamb. 144. 
Dal. ca. 77. 


1 Mod 73 
2 Keb. 709. 


25 Vide infra. 


Sc. 40. 


for a Rent, or by menacing a Commoner with bodily Hurt, if he dat 
put in his Beaſts into the Common, Gc. yet it ſeems clear, That no one 
can come within the Danger of theſe Statutes by a Violence offered t9 
another in reſpe& of a Way, or ſuch like Eaſement, which is no Po 
ſeſſion: Alſo it ſeemeth, That a Man cannot be convicted upon Viei, 
by Force of 15 Ric. 2. 2. of a forcible Detainer of any ſuch Tenement, 
wherein he cannot be ſaid to have made a precedent forcible Entry, be 
cauſe that Statute gives the Juſtices a Juriſdiction of no other forcible 
Detainer, but what follows a forcible Entry. | 1 
Sect. 3 2. As to the fifth Point, viz. Who may be guilty of a forcidie 
Entry .or Detainer within theſe Statutes ; it ſeems clear, That no oe 
can come within the Intention thereof by any Force whatſoever done by 


him in entering into a Tenement, whereof he himſelf had the ſole 2" 


lawful Poſſeſſion, both at and before the Time of ſuch 1 "ay 
A reakins 
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breaking open the Doors of his own Dwelling-houſe, or of a Caſtle, which Moore 786. 
Js his own Inheritance, but forcibly detained from him by one who 12 
claims the bare Cuſtody of it; or by forcibly entring into the Land in 
ES tec Poſſeſſion of his own Leſſee at Will. Sed Quære. 
= $:t. 33. But it ſeems clear, That a Jointenant, or Tenant in Com- 
WS mon, may offend againſt the Purport of theſe Statutes, either by forcibly 3 Ed 4 9 +. 
eediog. or forcibly holding out bis Companion, for tho the Entry of 1 H. 227. 
BE (ch 2 Tenant be lawful per h & per tout, ſo that he cannot in any Caſe 

WS bc puniſhed in an Action of Treſpaſs at the Common Law, yet the Law- 

WET culneſs of his Entry no Way excuſes the Violence, or leſſens the Injury 

done to his Companion, and conſequently an Indictment of forcible En- Lich. 224. 
ny into a Moiety of a Manor, ©. is good. „% TO: Ss 

Fes. 34. Alſo if a Man have been in Poſſeſſion of Land for never ſo 

long a Time, by a defeaſible Title, and another who hath a Right of 

WS Entry thereunto, make a Claim, and yet ſuch wrongful Poſſeſſor ſtil] con- 


tens tinue his Occupation with Force and Arms, he is puniſhable for a forci- Co Lit. 256, 
lb bie Entry and Detainer againſt the Purport of theſe Statutes, becauſe all Ch. C) b. 
„en- WES the Eſtate whereof he was ſeized before ſuch Claim, was wholly defeated Lamb. 160, 
Con- by it, and bis Continuance in Poſſeſſion afterwards amounted in the 35 ch. 5 
It | | N < al. ch. 77, 
i WES Judgment of Law to a new Entry. EE OO . U.. 
the Se. 35. It is ſaid, That an Infant or Feme Covert may be guilty Dl. ch. 77. 
e of WRT within the Intention of theſe Statutes, in reſpect of ſuch actual Violence © . 
ome as ſhall be done by them in Perſon, but not in reſpect of what ſhall be N 
tis done by others at their Command, becauſe all ſuch Commands of theirs 
er. are void: Alſo it is ſaid, That a Feme Covert may be impriſoned for 


I ſuch Offence, but that an Infant ought not, becauſe he ſhall not be ſub- Pe Impri- 


Pol IRS jet to corporal Puniſhment, by Force of the general Words of any Sta- RY 1 
hole . tute, wherein he is not expreſly named. _ 8 : 
rel WEE As to the ſixth Point, viz. What ought to be the Form of a Record 
det: WET grounded upon theſe Statutes, it hath been reſolved. os 
e- = Se. 36. Firſt, That it is ſufficient in the Caption of ſuch an Indict- 
in- ment, to ſay, That it was taken before A. B. & C. D. Juſticiaris ad pacem 2 225 
for (EE Domini Regis conſervandum alſienatic, without ſhewing that they had Au- J en. 
lor WET thority to hear and determine Felonies and Treſpaſſes, for the Statute en- 
00d ables all Juſtices of Peace, as ſuch, to take ſuch Indi&ments. 5 e 
e, Ke. 37. Secondly, It hath alſo been reſolved, That the Tenement P-1- ch sr. 
tin which the Force was committed, muſt be deſcribed with convenient 
by Certainty, for otherwiſe the Defendant will neither know the ſpecial 
e. Charge to which he is to make his Defence, neither will the Juſtices or 
s Sheriff know how to reſtore the injured Party to his Poſſeſſion; and 
ue from hence it follows, That an Indictment of a forcible Entry into a 
one We * Tenement, (which may fignify any Thing whatſoever, > wherein a Dl. :s. 
% BE Man may have an Eſtate of Freehold,) or into a Houſe © or Tenement, Ro! Ra 46: 
ol: or into two Cloſes of Meadow d or Paſture, or into a Rood © or half a g PI. 
er, WH foodof Land, or into f certain Lands belonging to ſuch a Houſe, or in- 3 Leon, 102: 
ni, Ws to ſuch a Houſe, without ſhewing in what 5 Town it lis. or into a h Te- 2 48. 
be- nement with the Appurtenances called Trupenny in D. is not good. 80. Pl. 4, 5. 
(ble 2 Bat it bath been reſolved, That an Indi&ment for a forcible Entry in We 
| A Domus Manſionalem five Meſſuaginm, &c. is good, for theſe are Words pin. 277. 
ple = ©Jutpollent: Alſo that ſuch an Indictment for an Entry into a & Cloſe, * 2 Rol. Ab. 
Ne I called Serjeant Hery's Cloſe, G. without adding the Number of Acres, , ge __ 
o | 800d, for here is as much Certainty as is required in an Ejectment; 2 Leon.186. 

3 Ls | 3 Leon 10% 
by Wi 6 ning . pt n es „ el An. 50 Bl. 7. ein l. c bio. 5 Poe 
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2 Leon. 186. 
3 Leon. 102. 


2 Keb. 495, 
3 Bull. 71. 
1 Ven-23,25. 
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and it hath been adjudged, That ſuch Indictment may be void as to ſuch 
Part thereof only which is uncertain, and good for ſo much as is ce. 
tain, and therefore, that an Indictment for a forcible Entry into a Houſe, 
and certain Acres of Land thereto belonging, may be quaſhed as to the 
Land, and.ſtand good as to the Houle. 1 

SeF. 38. Thirdly, It hath been alſo reſolved, That an Indictment, 
on 5 or 15 Rich. 2. needs not ſhew who had the Freehold at the Time of 
the Force, becauſe thoſe Statutes ſeem equally to puniſh all Force of this 
Kind, without any Way regarding what Eſtate the Party had on whon 
it was made; yet it ſeems, That ſuch an Indictment ought to ſhew that 


| ſuch Entry was made on the Poſſeſſion of ſome Perſon, who had ſome 


2 Keb. 495. 
Salk. 260, 2. 


Hetley 73. 
Latch. 109. 
2 Keb. 477, 


1 Sid. 102. 
Con. 
1 Bulſ. 177. 


Contra 1. 
Ventr. 306. 
3 Leon. 102. 
Allen. 49. 
Palm 277. 
Con. 2 Rol. 
A. 8>. Pl. 9. 
2 Kb. 477. 
Palm. 277. 


Cro. Ja. 633, 


 - © 


2 Rol. A. 80. 
. 


Yelv. 165. 


v. 28. 


Eſtate in the Tenements, either as a Freeholder or Leſſee for Years, Gr. 
for otherwiſe it doth not appear, that ſuch Entry was made injurious to 
any one; but it is ſaid, That an Indictment on 8 H. 6. muſt ſhew, that 
the Place whetein the Force was committed was the Freehold of the Party 
orieved at the Time of ſuch Force; and therefore, That it is not ſuff. 
cient to ſay that the Defendant with ſtrong Hand, G c. entered into ſuch 
a Houſe, exiſtens liberum Tenementum J. S. Gc. without ſaying, adtunc er- 


iſtens liberum Tenementum, J. S. for otherwiſe it may be intended, that it 
was his Freehold at the Time of the Indictment only, and not at the 


Time of the Force; and according to the general Opinion, an Indictment 
on that Statute cannot warrant an Award of Reſtitution, unleſs it find, 
that the Party was ſeized at the Time; yet it is ſaid, That the Wantof 
ſuch an expreſs finding may be ſupplied by ſuch Words as neceſſarily 
imply, that the Party was ſeized at the Time of the Force; as where it 


is expreſly laid that the Defendant diſſeiſed J. S. &c. which is impoſſible, 


unleſs he had been ſeized of the Freehold at the ſame Time; and it hath 
been ſaid, That it is ſufficient in ſuch an Indictment to ſay that the 
Party was Poſſeſſionatus pro termino Vite, without uſing the Word Sejjitur, 
Ge. for the ſame Propriety of Expreſſion is not required in Indidmentsas 
Pleadings; ſed Quære. Alſo it is ſaid, That if it do appear either in ſuch 
an expreſs or implicit Manner, that the Party injured had the Freholdof 
the Land at the Time of the Force, it is not neceſſary to ſhew farther 
what Eſtate in particular he had therein, or by what Title he claims the 


Tame; for it is not the Title, but the Poſſeſſion, which is in Queſtion, 


And upon the like Ground it hath been adjudged, That an Indictment on 


the ſaid Statute for entering on my Farmer, and forcibly expelling bim, 


and diſſeiſing me, is good, without ſhewing what Eſtate ſuch Farmer 
had; for it is ſufficient to ſhew that he had the Poſſeſſion, and the Injury 
complained of is the forcible Diſſeiſin done to me, which, being the mail 
Point of the Indictment, if it be ſufficiently ſet forth in Subſtance, the 
Indictment is good; yet in this very Caſe the Want of ſhewing that ſuc 
Farmer was ouſted, would have been an incurable Fault; becauſe bi 


Poſſeſſion being my Poſſeſſion, unleſs he were ouſted, I could not be di 


ſeiſed. Alſo it hath been holden, That as an Indictment on 8 H.. 
muſt ſhew that the Party who is put out of Poſſeſſion was ſeized of! 


alſo an Indictment on 21 Fac. 1. 15. muſt ſhew, That the Party in) red 


Freehold, in order to bring him within the Purview of that ry je 


1 Ventr. 306. 
1 Sid. 102. 
1 Mod. 73. 
2 Keb. 70g. 
Salk, 260. 


was poſſeſſed of ſuch an Eſtate as will bring him within the Provilion 
that Act; and upon this Ground it hath been reſolved. That ſuch an la- 


dictment, ſetting forth in general, that the Party was poſſeſſed, or that 


he was poſſeſſed for a certain Term, without adding, that it was 0 
Years, is not good; for in the firſt Caſe it may be intended. That 1 
was poſſeſſed only by Vertue of a Leaſe at Will; and in the yon ' 


That 
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rhat he was poſſeſſed of a Term for Life, in neither of which Cafes he 
s within the Benefit of 21 Jac. 1. 15. Yet it hath been ſaid, That the 
poſſeſſion of ſuch an Eſtate, as is within that Statute, is ſufficiently ſet 
 MScorth in the reciting Part of an Indictment, as thus, Quod cum J. S was 
== poſſeſſed for a certain Term of Years, and being ſo poſſeſſed, was by 
brong Hand, C“. put out of Poſſeſſion, & c. without any dired Allega- 
tion of ſuch a Poſſeſſion. 1 050 
Fer. 39. Fourthly, It hath been reſolved, That a Repugnancy in ſct- 
ang forth the Offence in an Indid ment upon any of theſe Statutes, is an 
WS; ncurable Fault; and upon this Foundation it hath been adjudged, That 
an Indictment on 8 H. 6. ſetting forth, that the Defendants Pacifice in- 
traverunt, Oc. & eum adtunc & ibidem vi & armis diſſeiſtvernnt, or that 
. vas ſeized and poſſeſs d, is void; and it hath alſo been adjudged, 
hat an Indictment on 21 Fac. 1. ſetting forth, That the Party injured 
sss poſſeſſed of a Term for Years, or of a Copyhold Eſtate, and that the 
EE Defendants with ſtrong Hand, ouſted, and diſſeiſed him, is void, 
WE becauſe it is abſurd and contradictory to ſet forth a Diſſeiſin of ſuch an 


bath been holden, That an Indictment on 8 H. 6. ſetting forth a Diſſeiſin 
of Land, adtunc & adbuc exiſtens liberum Tenementum J. S. is void for its 
WS Repugnancy, inaſmuch as it implies, That J. S. always continued in 
EE Poſſeſſion ; which, if it be true, makes it impoſlible that he could be diſ- 
ſeiſed at all; but ſome have ſaid that this ſeeming Repugnancy may be 
ET reconciled, by intending that the Diſſeiſee might re-enter after the Time 


ſeems clear, That if the Words Adbuc extratenet be added, ſuch a Repug- 
nancy cannot be helped by any Intendment ; and that no Reſtitution 
can be awarded on ſuch an Indictment, whether tho Words Adhuc ex- 


went it felf to have had the Freehold at the Time of the finding thereof. 


ect. 40. Fifthly, It hath been reſolved, That an Indictment of a 2 Rol. A. 8. 
*m forcible Detainer, without ſhewing that the Defendant made an Entry in- 
to the ſame Lands, is not good, becauſe the Statute doth not prohibit 


| tratenet be in it or not, becauſe the Party grieved appears by the lndict- 
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Mod. 73. 


Aleyn 50, 
Show 272. 
1 Vent. 108. 
Poph. 205. 


Raymond 67, 


1 Keb. 423, 
428,435,472 


WT Eſtate whereof it is impoſſible that any Man can be diſſeiſed; alſo it 


2 Ro. Re 311. 


Show 272. 
2 Bulſ 121. 
1 Sid. 102. 


WT of the Diſſeiſin, and before the finding of the Indictment; however it 


} 


FS. 5: 


7 


ö 


one who hath always been in Poſſeſſion, to maintain the ſame with Force: 

8 And it ſeems clear, That a Conviction of a forcible Detainer upon View POS: 199) 
1 by Force of 1 5 Rich. 2. 2 cannot be good, unleſs it ſhew that the Defen- Go 12 Bo 
= dant was alſo guilty of a forcible Entry, for the Words of that Statute 20, 3z. _ 
= LE That at all Times that ſuch forcible Entries are made, and Complaint thereof C. H-915- 


EN cometh to the aſtices, &c. that the ſame Justices, & c. ſhall go, &c. and if they 
Vd any that Bold ſuch Place forcibly, after ſuch Entry made, &c. by which it 
e F plain, That the Juſtices have no Juriſdiction by Force of this Statute, 
but where the Entry, as well as Detainer, was forcible : Yet in Leighton's 

= Caſe it was reſolved, That ſuch a forcible Entry is ſufficiently ſet forth in 
de Complaint recited in ſuch a ConviRion ; and it is plain, That the 
EE Statute could not intend that the forcible Entry ſhould be viewed, becauſe 
it is to precede the Proceedings of the Juſtices ; but perhaps it is the bet- 
r Opinion, That an Indictment upon 8 H. 6. ſetting forth an Entry and 
E forcible Derainer, without ſhewing whether the Entry were forcible or 

= Peaceable, is good; for there is no Medium between a forcible and peace- 
ble Entry, and an Entry not alledged to have been forcible, ſhall be in- 
Þþ tended to have been peaceable, or, if not ſo, yet it ſeems to be no Way 
& Material, whether it ſhall be taken to have been forcible or peaceable, 
Occauſe in either Caſe it is equally within the Statute, the Words where- 


Qq Tene- 


3 of as to this Purpoſe are, Where any doth make forcible Entry in Lands and 


BR. Hil. 
1708. 
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Tenements, or other Poſſeſſions, or them hold forcibly ; by which it aPrean 


2 Rol. Ab. 
80 Pl. 11. 


Yelv. 99. 
Cro Ja. 151. 
1 Sid. 97, 99 
414. 


2 Keb 505. 


Vide infra, 
. 
B. 2. Ch. 25. 
S. 2. \ 


Salk, 260. 2. 
Bro. Force. 


13 | 
Lamb. 153. 
Dal. ch. 81. 


Cro. Ja. 41. 


them naturally tends to cauſe the other, it is implied, that they bah 


with the Entry, ſince it appears from the Nature of the Thing, thatit 


Dy. 68. Pl. 28. 


of the Stroke being the principal Offence, ought to be ſet forth with ti 


a Noy 125- 


Þ Cro. Ja. 32. { 


© Cro. El.186. 
Con. Noy 


120. 


Os WW 


S. 92. 

Con. 1. Keb. 
572. 

2 Keb. 133, 
135. 

1 Vent. 265. 


- Ed. 4. 18; a 
Dal. 25. 


as to which the Day of the Diſſeifin is no Way material, it ſeemeth tok 
over nice to require a preciſe Exactneſs in ſetting it forth; neither can 


Ni e&+ Armis, becauſe that is impked ; alſo it is ſaid, That as the Wi 
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That a forcible Detainer is a diſtin& Offence from that of a forcible En 
and no Way depending on it; and my Lord Chief Juſtice Holt ſeemedy 
be of this Opinion in Leigbtans Caſe above mentioned. However it ſeeq 
to be certain, That if a Bill both for a forcible Entry and forcible Detzjy, 
er be preferred to a Grand Jury, and found Ignoramus as to the Entry yig 
Force, and Billa vera as to the Detainer, it will not warrant an Awardd 
Reſtitution, but is void, becauſe a Grand Jury cannot find a Bill true ſi 
Part, and falſe for Part, as a Petit Jury may. 
Seck. 41. Sixthly, It hath been reſolved, That no Tndiqment can ny. 
rant an Award of Reſtitution, unleſs it find that the Wrong doer boy 
ouſted the Party grieved, and alſo continueth his Poſſeſſion at the Tins 
of the finding of the Indictment, for it is a nepeßee to award he. 
ſtitution of Poſſeſſion to one who never was in Poſſeffion, and it js v 
to award it to one who doth not appear to have loſt it. | 
Sect. 42. Seventhly, It hath been reſolved, That the Time and pin: 
of the Diſſeiſin are ſufficiently ſet forth in an Indictment, alledging. Thy 
the Defendant Tali die intravit, Gc. & ipſum A. B. manu forts diſtiſui, 
without adding the Words Adtanc & Ibidem; for inaſmuch as the it 
try and Diſſeiſin are both of them of the ſame Nature, and the one 


happened at the ſame Time; and the forcible Entry being the princix 
Offence within the Purview of theſe Statutes, and the Diſſciſin being os 
ly added to ſhew that the Party grieved hath a Right to a Reſtit:tion 


be to any Purpoſe to alledge that the Diſſeiſin was at the ſame Plat 


could not but be ſo; yet in an Indictment of Murther, it is perhas! 
fatal Miſtake, not expreſly to ſhew the Day and Place of the Stroke, 3 
well as of the Aſſault, becauſe theſe Offences are of different Kinds, tit 
one being only a Treſpaſs, and the other a Felony, and may well bein 
tended to have happened at different Times and Places, and the givin 


moſt exact Certainty. 
Seck. 43. Eighthly, It hath been reſolved, That a Diſſeiſin is ſl 
ciently ſet forth, by alledging, That the Defendant entered, Oc. int 
uch a Tenement and diſſeiſed the Party, without adding, either ti 
W 1 e Allicitè, or b Expulit, or © Inde, for the Word Diſeiſvit implis 
as much. = | : - | 
Seck. 44. Ninthly, It bath been reſolved, That an Indictment whid 
Saga the Words of the Statute in alledging an Entry, Ge. to bat 
en made Maun forti, needs not expreſly alſo to ſay, That it was malt 


of thoſe Words will not vitiate an Indictment which purſues the Stati. 
ſo neither will the uſing of them make good an Indictment which doe 
not purſue it; yet it hath been reſolved, That ſuch an Indictment may® 
good without mentioning any Complaint, tho' the Statute ſeems to fe 
quire it; for it is ſaid, That thoſe Words in the Statute are put in , 
abundanti; and that if a Juſtice of Peace have by any Means whatſoett be 
Notice of a forcible Entry or Detainer, he may and ought to proceed Wl 

gainſt the ſame according to the ſaid Statute, as being a Diſturbance © 


the publick Peace, the Preſervation whereof was the chief End of thel 
Statutes, | - 


/ 


"Nv 


up 64. Of forcible Entries and Detainers. 


$3. 45. As to the ſeventh Point, viz. Of what Kind of Poſſeſſions 
deſſtitution is to be awarded; it ſeems that it ought only to be award- 
WE: for the Poſſeflion of ſuch Tenements as are viſible and corporeal, for 
one who hath a Right to ſuch as are inviſible and incorporeal, as 
WS, Commons, &c. can be put out of Poſſeſſion thereof, but only at 
ss own Election, by a Fiction of Law, in order to enable him to reco- 
er Damages againſt the Perſon who hath wrongfully diſturbed bim in 
ee Enjoyment of them; for ſuch Things being mere Creatures of the 
, and depending entirely upon the Conſtruction thereof, are always 
BS. the Poſſeſſion of thoſe whom the Law adjudges to have a Right to 
ch poſſeſſion, and conſequently all the Remedy that can be defired a- 
Wnt a Force offered to a Man in reſpe of ſuch like Poſſeſſions, is to 


bich may be done by Force of 15 Rich. 2. Oc. 

Fs. 46. As to the eighth Point, viz. To whom fuch Reſtitution 
esbt to be made; it bath been holden, That it ſhall only be given to 
im who is found by the Indictment to have been put out of an actu- 
Doſſeſſon, and conſequently that it (hall not be awarded to one who 
as only ſeized in Law, as to an Heir upon whom a Stranger abateth 
oon the Death of the Anceſtor, before any actual Entry made by ſuch 
eit; and from the ſame Ground it followeth, That it ſhall not be 
anted to an Heir upon an Indictment, finding a forcible Entry made 
oon his Anceſtor. DER | 
= $7.47. It hath been holden by ſome, That if a Diſſeiſee re-enter 
eaceably upon the Diſſeiſor, and continue for ſome Time peaceably up- 
In the Tenements in Diſpute, and afterwards detain them with Force, 
hc Diſſeiſor ſhall not be reſtored upon an Inditment Hnding the ſaid 
WForce, becauſe his Poſſeſſion was at firſt peaceably defeated, and at the 
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Dal. ch. 87. 
Limb. 153. 


Co. Lit. 3123. 


I ave the actual Force removed, and the Offenders puniſhed for the ſame, 


Dl. ch. 83. 
Lamb 153. 


Lamb. 154. 
Dat. ch. 83. 
Vide Ur. ja. 
199 | 


rom. 162. b. 
163. a. b. 


WT ime of the Force, he had, in the Judgment of Law, no Poſſeſſion at all; 


ut cannot be perſuaded that this Opinion is agreeable to the Intention 
Wt the (aid Statutes, the principal End whereof ſeems to be to oblige all 
erſons to refer themſelves to the Courts of Juſtice, for the Deciſion of 
eir Claims to the Poſſeſſion of Land, and to reſtrain them from diſturb- 
s the publick Peace, by ſuch Endeavours to right themſelves ; but if 
ch a Practice as this ſhould be allowed, it would be eaſy to evade the 
eq thereof by refraining from Violence at firſt, and then forcing the 
WS ity to leave the Poſſeſſion of the Premiſſes after a ſhort Continuance 
Lereon in peace; neither do I ſee any Difference between ſuch a Conti- 
Nuance for the Space of three Days, and a Continuance for three Hours 
or Minutes, inaſmuch as the ſubſequent Force is in each Caſe equally 
EZ Within the Miſchief intended to be provided againſt by the Statutes; and 
Wing the Statutes of 8 H. 6. and 31 El. 11. have expreſly provided, 
bat thoſe who have been in Poſſeſſion for three Years, ſhall not be put 
t of Poſſeſſion by an IndiQment of forcible Entry or Detainer ; it ſeems 
E Plainly to be implied, That no one ſhall have the like Advantage, in re- 
I peck of a Poſſeſſion for a ſhorter Time. | 

. av 48. It will be needleſs in this Place to ſhew of what Kind of 
. ereditaments, or of what Kind of Eſtate therein, the Party who is to 
teſtored muſt be found to have been ſeized or poſleſſed, becauſe this 


E 9 
8 
_ 


eck. 


W ſuch Reſt 


Þ the tation may be awarded and given, there is no doubt, but that 


Juſtice, before whom an Indictment of forcible Entry or De- 
| | 2 tainer 


Ny luffciently appear by what hath been ſaid in the foregoing Part of 


49. As to the ninth Point, viz. By whom and in what Manner 
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Dale 82. tainer ſhall be found, may grant an Award of Reſtitution to the pam, 

Dy. 87. and it is ſaid, That he may execute the ſume either in his own prope 
Perſon, or make his Precept to the Sheriff to do it. | 

1 Sid. 156. Seck. 50. But it ſeems clear, That neither Juſtices of Peace, nor 4 

eb de Other Court whatſoever, have Authority to grant a Reſtitution upon 

ec. zen Conviction of any Force taken by them upon View, unleſs the {ame 

found by an Indictment, according to the Direction of 8 H. 6. or 219. 

Dy. 187. PI. 6. Alſo it ſeems to be agreed, That no other Juſtices of Peace, except tho 

| before whom ſuch an Indictment ſhall be found, have any Power, eithy 

at Seſſions, or out of it to make any Award of Reſtitution ; and thy 

Da ce. 82, no other Court whatſoever can perſonally reſtore the Party without 

Lamb. 184. Precept-to the Sheriff. Ae 


Seck. 51. Alſo it hath been reſolved, That Juſtices of Oyer and Te. 

miner have no Power, either to inquire of a forcible Entry or Detaing 

Kelle w. 159. Or to award Reſtitution on any ſuch Indi&ment ; becauſe, when a ney 
Dalif 25. Power is created by Statute, and certain Juſtices are aſſigned to execa; 
25 f © wn it, it cannot regularly be executed by any other; and inaſmuch as |uſ 
ces of Oyer and Terminer have a Commiſſion entirely diſtinct from thy 
of Juſtices of Peace, they ſhall not, from the general Words of thi 
Commiſſion, Ad inqnirend de omnibus tranſer & de omnibus aliis Articali 


Cauſis cont” formam quorumennque Statutorum fad ſroe perpetrat', be cot 


ſtrued to have, any ſuch Powers as are ſpecially limited to Juſtices d | 


Peace ; yet it hath been reſolved, That the Juſtices of the King's Bend 
may award Reſtitution upon an Indictment of forcible Entry or Detaine 


removed before them, becauſe the ſaid Juſtices having a ſupream and (v 


7 Ed 4. 18. a 
4 H > 18, b. 


* have always been eſteemed to have Power in all Cauſes of this Natur, Þ 
9 Co. 118. b. being brought judicially before them, to give the Parties ſuch Remels 
11Co.65.2. in Relation thereto, as they ſhall appear to have a Right to demand 


Del ch. 82. either by Comman Law or by Statute. 


Lank 265: Seck. 5 2. The Sheriff, if need be, may raiſe the Power of the Cour 
al. ch. 82. 
fore, if he make a Return thereto, that he could not make a Reſtitutia 

by reaſon of Reſiſtance, he ſha amerced, 1 5 
Salk.260.Pl1., Sect. 53. As to the tenth Point, vis. How ſuch Reſtitution may | 
5 barred by the Continuance of a Poſſeſſion for three Years, it appen 
from the above mentioned Proviſd of 8 H. 6. and alſo by 31 El. 11. Tit 
any one indicted. upon theſe Statutes, may alledge ſuch Poſſeſſion toſti 
the Award of Reſtitution; in the Conſtruction whereof it hath ben 
Del. cs. 9. holden, That ſuch Poſſeſſion muſt have continued without Interruptic 
N . 1 during three whole Years next before the Indictment; and theretor; 
Dyer iai. That he who having been in Poſſeſſion of Land for three Years, or m0 
OP . is forcibly ouſted, and then reſtored by Force of the Statute of 8 H b 
3 ae cannot juſtify a forcible Detainer, till he have been in Poſſeſſion 2ga 
22.29 for three Years after ſuch Reſtitution z and alſo for the ſame Reaſon | 
Grom. 2. hath been ſaid, That he who under a defeaſible Title, hath been nevi 
Pf 19. ſo long in Poſſeſſion of Land to which another hath a Right of Ent!) 
H. P. C 139, cannot juſtify ſuch a Detainer at any Time within three Years after! 
Bro. Force, Claim made by him who hath ſuch a Right, becauſe all defeaſible Eſtats 
8 in the Land are wholly defeated by ſuch a Claim, and the ſubſeqveſi 
Continuance in Poſſeſſion amounted to a new Entry. _ 
Dal. ca 799 Sect 53. There have been ſome Opinions, That the three = 
22 H.6.18.b. Poſſemion muſt be of a lawful Eſtate, and conſequently that a Diſe wry 
Crom.7!- Continuance in quiet Poſſeſſion for never ſo many Years, ſhall not jan 

2 mY 


vereign juriſdiction over all Matters of a criminal and publick Natum 


CT 
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- "== 


ty to aſſiſt him in the Execution of a Precept of Reſtitution, and ther Þ 


hap. 64 Of Forcible Entries and Detainers, | 
forcible Detainer; but it ſeems neceſſary to make a Diſtinction be- 
I ween a Detainer againſt him who has a Right of Entry, and a Detainer 
eeainſt a Stranger, or one who by his Laches has loſt his Right of Entry; 
or! do not ſce why three Years Continuance of a defeaſible Poſſeſſion 
would not juſtify a Detainer by Force againſt a Stranger, inaſmuch as he 
annot take Advantage of another's Right, and bare Poſſeſſion is a good 
itle againſt all Perſons, except him who hath the Right, and cannot be 
awfully defeated by any other. Alſo if one who has the mere Right 
o Lands, have ſo long neglected to recover the Poſſeſſion thereof, till 
n Judgment of Law he hath no more Right to ſuch Poſſeſſion, till he 
zwe recovered it by Action, than a mere Stranger, there doth not ſeem 


By 
A : 
1 
FN | 
1 


I 2 
7 "ff \ 
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etainer, than it he were a mere Stranger. 
Fe. 54. Alſo it hath been holden, That a peaceable Continuance in 
Poſſeſſion for three Years after a forcible Entry, under any Title what- 
oeever, will not juſtify a forcible Detainer, inaſmuch as the Poſſeſſion 
as at firſt gained by Force; but I cannot think this a reaſonable Con- 
traction of the ſaid Statutes, for the Force in the Detainer being after 


3 he Statute; and where the Force uſed in gaining a Poſſeſſion is after- 
ards wholly laid aſide, there ſeems to be no Colour to (ay, That it 


Pes, if there had been no Force at all uſed at the firſt. . 


| I the Truth of the Plea be tried „ and it hath been holden, That the Plea 


eſſion only, which is material in this Caſe. 

Le. 56. lt ſeems that from the Wording of 31 El. cr. if one who 
Pas been in Poſſeſſion for three Years, be ouſted, and the ſame Day re- 
nter with Force, and alſo be indicted for ſuch Re-entry on the very 
we Day, it may be queſtioned whether the Proſecutor ought to have 
F eſtitution, inaſmuch as the Words of the Statute are, T hat there ſhall be 
44 Reſtitution, &c. if the Perſon indi ted have been in quiet Poſſeſſion for three 
| - ears next before ths Day of the Indi{ment found; and here the Detendant 


e fame Day; but if it be conſidered, That the Circumſtance of finding 
3 be IndiQment on that Day no way affects che Merits of the Cauſe, or 
2 A Offence any more than if it were found in any other Day; and 
| 4 Re On muſt have been awarded if it had been found on an- 
Pers ay; and that the Miſchief complained of in the Pre- amble is, that 

7 ons were by Colour of ſuch Indi&ments often turned out of their Poſ- 

F In 8. which they had quietly enjoyed for three Vears next before ſuch 

1 9 found, which does not extend to the Defendant in the pre- 
be _ rather incline to think that Reſtitution might be awarded to 
en ans Poe in this Caſe, inaſmuch as it clearly appears, That the De- 
n ithin th 7 eſſion hath not had three Years uninterrupted Continuance 
1% e intent of the Statute. 


1 | - R r Set, 


Po be any Reaſon that he ſhould have more Advantage againſt a forcible 


| 1 three Years quiet Poſſeſſion, ſeems juſtifiable by the expreſs Words of 


| ares the ſubſequent Poſſeſſion leſs quiet or peaceable than it would have 


1 25 been in poſſeſſion three Years before the Day of the !ndi&ment, 
o not three Years before the Indictment, inaſmuch as he was ouſted 


e. 55. It ſeems clear from the expreſs Purview of the ſaid Statute , Keb. 538. 
f 31 El. ci. that where. ever the Defendant pleadeth ſuch a Poſſeſſion in % King and 

ar of Reſtitution upon ſuch an Indictment, either before the Juſtices of $385, Pl.: 
3 Feace, or in the King's Bench, no Reſtitution ought to be awarded till 


| ff ſuch a Poſſeſſion is good, without ſhewing under what Title, or of . Sid. 149. 
hat Eſtate ſuch Poſſeſſion was, becauſe it is not the Title, but the Poſ- : e = : 


1 Vent. 265. 


931 


Cro. Ja. 1 48, 
144 


Of Forcible Entries aud Detainers. Book J. 


I54 
Sect. 57. As to the eleventh Point, viz. For what other Cauſes ſuch 
1 Keb. 343. Reſtitution may be ſtay'd, it ſeemeth to be ſettled at this Day, That ifthe 
* 73 Defendant tender a Traverſe of the Force, which Muſt be done in Writing, 
Salk 587, and nat by a bare Denial of the Force by Parol, the Juſtice ought nc: 
$88. to make any Reſtitution, till the Traverſe be tried; in order whereunto 
he muſt award a werire Facias, whereon a Jury muſt be returned, on 
whole Verdict the Award of Reſtitution ought to depend. 
1 Sid 97,99, Seit. 58. It hath been reſolved, That if ſuch a Jury find Part of the 
Keb 427. Indictment to be true, and Part of it to be falſe; yet if they find ſo 
much thereof to be true as will warrant a Reſtitution, the Juſtice ought 
to reſtore the Party; as where on an Indictment of Forcible Entry and 
Forcible Detainer, the Jury find that the Entry was peaceful, and the 
Detainer was only forcible : | 1 
Seck. 59. As the Juſtice is bound to ſtay the Award of Reſtitution, 
upon the Defendant's tendering a Traverſe of the Force, ſo it hath alſo 
_ Savil.63.P1, been ſaid, That he ought not ro make ſuch an Award in any Caſe in the 
. 5 Detendant's Abſence, without calling him to anſwer for himſelf z for it 
1 implied by natural juſtice, in the Conſtruction of all Laws, That no 
one ought to ſuffer any Prejudice thereby, without having firſt an Op- 
portunity of defending himſelf. TOs >: 1 
Sec. O. As to the twelfth Point, viz. How ſuch a Reſtitution may 
pu, be ſuperſeded before it is executed, there is no doubt but that the ſane 
H P. C. r4o. Juſtices by whom a Reſtitution is awarded upon an Indictment of Fo- 
Crom 165. cible Entry or Detainer found before them, may alſo afterwards upon 
— . Inſufficiency of the Indictment appearing unto them, ſuperſede the 
15 ſame before it is executed: And it hath alſo been ſaid, That if ſuch au 
3 Indictment be taken, and Reſtitution awarded by four or five Juſtices, 
897 1185 that two or even one of the ſame Juſtices may ſuperſede the Execution 
FR thereof, as well as more or all of them. But it ſeems to be agreed, That 
no other Juſtices, or other Court whatſoever, have ſuch Power, except 
the King's Bench. 5 = 
Cro. El. 91, Keek. 61. However it is certain, that a Certiorari from the King's 
ST Bench is a Superſedeas to ſuch Reſtitution ; for every ſuch Certiorar; has 
Pl. 9211 theſe Words, coram nobis terminari volumus &. non alibi, and conſequently 
1 Keb. 93. it wholly cloſes the Hands of the Juſtices of the Peace, and avoids any 
| Reſtitution which is executed after the Teſte, but does not bring the 
Juſtices of Peace, &c. into a Contempt, unleſs they proceed after the 
delivering thereof. : FR 1 
Sf. 62. As to the thirteenth Point, viz. How ſuch Reſtitution may 
be ſet aſide after it is executed ; it is certain, That the Juſtices of the 
King's Bench, having a general ſuperintendent Power over all the Pio 
ceedings whatſoever of Juſtices of Peace, may ſet aſide any ſuch Reſtt- 
tution, if it ſhall appear to them to have been either awarded or es. 
S⸗vil. 68. Pl. ecuted againſt Law; as where the Indictment whereon it was grounded, 
Hr Cd being removed before them, appears to be Inſufficient, and thereupon 
141. is quaſhed; or the Defendant traverſes the Force and gets a Verdict J 
Cro. El. 31. the King's Bench, or where ever it ſufficiently appears that the juſtices o 
Pup'a 5: 38. Peace have been irregular in their Proceedings, as by refuſing to try 3 
Traverſe of Force tendered by the Defendant, &c. RAN 
Seck. 63. Vet if an Indictment on theſe Statutes be removed into the 
Noy 119. King's Bench, and the Defendant, having been turned out of Poſſeſſion 
Yelv. 99 by the Grant of Reſtitution to the Proſecutor by the Juſtices of Peace, 


traverſe the Force in the King's Bench, and then the Offence be pardone 
by a general Pardon, the Court cannot proceed on the Trial, wry 
2 


ſtanding 


hoy 
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danding the Defendant would wave the Benefit of the Pardon, becauſe 
| it appears judicially, That the King can have no Benefit of a Fine from 8 2.Ch, 37. 
the Defendant, if the Verdict paſs againſt him; and the Court will ne- “““ 
ver falſify an Inditment, which is found by the Oaths of twelve Men 
| by bare affidavits z and conſequently in this Cafe the Defendant can 
| have no Remedy to ſet aſide the Reſtitution by controverting the Truth 
of the IndiAtment. _ CE A * 1 | 
Seck. 64. Neither can a Deſendant in any Caſe whatſoever, ex Rigore Raym. 85. 
Ji, demand a Reſtitution, either upon the quaſhing of the Indictment, ; Reb. 343. 
| ©: a Verdict found for him on a Traverſe thereof, &c. for the Power of 2 Ke. 505. 


granting a Re-reſtitution is veſted in the King's Bench, only by an equitable H P. C. 141. 


given by choſe Statutes ; and is never made uſe of by that Court, but $k. 587. 

| when upon Confideration of the whole Circumſtances of the Caſe, the Pye" 123- | 
© Defendant ſhall appear to have ſome Right to the Tenements, the Poſſeſ- , Kab. 551. 
| fon whereof he loſt by the Reſtitution granted to the Proſecutor. S. vil 68. Pl. 
Fell. 65. The Court of King's Bench hath been ſo favourable to one, “ 

E who, upon his Traverſe of an Indictment upon theſe Statutes being 

found for him, hath appeared to have been unjuſtly put out of his Poſ- Cro. El. 4:. 
ſeſnion, that they have awarded him a Re-reſtitution, notwithſtanding 

W it hath been ſhewn to the Court, that ſince the Reſtitution granted upon 

E the lndictment, a Stranger hath recovered the Poſſeſſion of the ſame 

Land in the Lord's Court. | e 
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CH A P. LXV. 
Of Riots, Routs, and unlawful Aſemblies. 


1 
Wy we 
Ws 


I 2. How they may be ſuppreſſed and puniſhed by the Common Law. 


Seck. 1. And firſt a Riot ſeems to be a tumultuous Diſturbance of the: vide 1 Vent. 
Peace, by three Perſons, © or more, aſſembling together of their own Au- 251. 
thority, with an Intent mutually to aſſiſt one another, againſt any who pa . 
; all oppoſe them, in the Execution of ſome Enterprize of a private Na- 86, 87. ' 
le, and afterwards actually executing the ſame in a violent and turbu- cat 
= Manner, to the Terror of the People, whether the Ack intended were puit. 25, Kc. 
91 it ſelf lawful or unlawful. b r 


Particulars: | RE 594. Pl. 4. 


1. How far ſuch an Aſſembly may become riotous through the Want 


. 2 Ray expreſſed or implied, or be excuſable by Reaſon 


2. How 


Conſtruction of the general Words of the Statutes, and is not expreſly _— 


H. P. C. 137. 
3 | | | 5 2 Mod. 141. 
For the better Underſtanding whereof, I ſhall conſider the following b But See Salk. 
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are concerned therein are Rioters: But in ſome Caſes wherein the Law 


a 2 And. 67. 
Poph. 121. 
d3H7.:0b, 
© Poph. 121. 
Moore 656. 


a Iaſt. 193. 


e 3 Inſt. 161. 
2 Iaſt. 193. 


Ho. 62, 264, 


Lamb. 179, 

&cc. 

Dale. cap. 86. 
Crom 61, 62. 

6 Mod. 43. 


Salk. 595. 


they are guily of a Riot, becauſe upon their confederaring together wii 
an Intention to break the Peace, they may as properly be ſaid to be al 

ſembled together for that Purpoſe from the Time of ſuch Confederacy, #5 
if their firſt coming together had been on ſuch a Deſign : However it [cems 


lence, to the Diſturbance of the Publick Peace, and ſuch Motion be agrees 
to, and executed accordingly, the Perſons concerned cannot but be Riot 


is no way extenuated by their having met at firſt upon another; alſo it 


three Perſons uſe Force and Violence, in the Execution of any Deſign 


ſion whatſoever, a ſudden Propoſal ſhould be ſtarted of going together in 


Of Riots, Routs, and unlawful Aſſemblies. - Book | 

2. How far the Intention with which the Parties aſſemble together muſ 
be unlawfal. ETD 

3. With what kind of Violence or Terror the intended Enterprize 

mult be execute. | L 

4. How far the Grievance intended to be redreſſed muſt be of a pi. 

vate Nature. | : 

5. Whether the unlawful Execution of an Act in its own Nature lay. 


ful may not make an Aſſembly riotous, Ct 
SeF. 2. As to the firſt Point it ſeems, That where-ever more than 


whatever wherein the Law does not allow the Uſe of ſuch Force, all wh 


authorizes Force, it is not only lawful, bu commendable to make 
uſe of ic; as for a à Sheriff or b Conſtable, or perhaps even for a Private 
© Perſon, to aſſemble a competent Number of People, in Order with Force 
to ſuppreſs Rebels, or Enemies, or Rioters, and afterwards with ſuch 
Force actually to ſuppreſs them; or for a Juſtice of Peace, who has 2 Wi 
juſt Cauſe to fear a violent Reſiſtance to raiſe the Poſe, in order to re WIG 
move a Force in making an Entry into, or detaining of Lands. Alfoii 


ſeems to be the Duty of a d Sheriff, or other Miniſter of Juſtice, having * 
the Execution of the King's Writs, and being reſiſted in endeavouring to WE b 
execute the ſame, to raiſe ſuch a Power as may effectually enable then j 
to over-power any ſuch Reſiſtance ; yet it is ſaid not © to be lawful ft f 
them to raiſe a Force for the Execution of a civil Proceſs, unleſs they WE + i 
find a Reſiſtance; and it is certain, That they are highly puniſhable for WW , 
uling any needleſs Outrage, or Violence therein. = ; 

Seb. 3. As to the ſecond Point, viz. How far the Intention win [ 
which ſuch Perſons aſſemble together muſt be unlawful; it ſeems agreed, ; 
That if a Number of Perſons being met together at a Fair, or Market, i 
or Church- ale, or any other lawful and innocent Occaſion, happen ona 
ſudden Quarrel to fall together by the Ears, they are not guilty  z | 


Riot, but of a ſudden Aﬀray only, of which none are guilty but 
thoſe who actually engage in it, becauſe the Deſign of their Meeting 
was innocent and lawſul, and the ſubſequent Breach of the Peace, hap 
pened unexpectedly without any previous Intention concerning it; yt 
It is ſaid, That if Perſons, innocently aſſembled together, do afterwards 
upon a Diſpute happening to ariſe among them, form themſelves into 
Parties, with Promiſes of mutual Aſſiſtance, and then make an Aﬀray, 


clear, That if in an Aſſembly of Perſons,met together on any lawful Occ: 


a Body to pull down a Houſe or Incloſure, or to do any other Act of Vio- 


ers, becauſe their aſſociating themſelves together for ſuch a new Purpoſe, 


ſeems to be certain, That if a Perſon ſeeing others actually engaged in 4 
Riot, do join himſelf unto them and aſſiſt them therein, he is as e 
Rioter, as if he had at firſt aſſembled with them for the ſame Purpole, 
inaſmuch as he has no Pretence that he came innocently into the Com 


, oi l „ with an Intention 
pany, but appears to have * himſelf unto them, with - 
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to ſecond them in the Execution ol their unſawfal Enterprize; and it 5 Mad. 43, 
would be endleſs, as well as ſuperfluous, to examine whether every par- 
ticular Perſon engaged in a Riot, were in Truth one of the firſt ſſem- 
bly, or actually had a previous Knowledge of the Deſign thereof. 

Keck. 4. As to the third Point, viz. With what kind of Violence or 
Terror, the intended Enterprize mult be executed, it hath been holden, 

That it ought to be accompanied with ſome Offer of Violence, either to D... cp. 85. 
the Perſon of a Man, or to his Poſſeſſions, as by beating him, or forcing _ mw 
him to quit the Poſſeſſion of his Lands or Goods, Cc. And from hence 

it ſeems to follow, That Perſons riding together on the Road with un- 

uſual Weapons, or otherwiſe aſſembling together in ſuch a Manner as is 

apt to raiſe a Terror in the People, without any Offer of Violence to an 

one in Reſpect either of his Perſon or Poſſeſſions, are not properly guilty 

of a Riot, but only of an unlawful Aſſembly. „ 

Het. 5. However it ſeems to be clearly agreed, That in every Riot « Limb, 176. 
there muſt be ſome ſuch Circumſtances, either of actual Force or Vio- Pat cep. 87. 
Jence, or at leaſt of an apparent Tendency thereto, az are naturally apt to 5 Mod. 141, 
ſtrike a Terror into the People; as the Sew of Armour, threatening 2 Kb. 558. 
Speeches or turbulent Geſtures; for every ſuch Offence muſt be laid to be 19% lea 
done in Terrorem Populi: And from hence it clearly follows, That Aſſem- bid 199. 
blies at Wakes or other Feſtival Times, or Meetings for exerciſe of com- Fulton 25. 
mon Sports or Diverſions, as Bull-bating, Wreſtling, and ſuch like, are 8 
not riotous. And from the ſame Ground alſo it ſeems to follow, That it 


- is poſſible for more than three Perſons to aſſemble together with an In- 

ME tention to execute a wrongful Act, and alſo actually to perform their in- 

\ W. fended Enterprize, without being Rioters; as if a competent Number of 3 . 
= People aſſemble together, in order to carry off a Piece of Timber to which Quere. 


one of the Company hath a pretended Right, and afterwards do carry 
it away without any threatening Words, or other Circumſtances of Ter- 


: Tor. And from the ſame Ground it feems alſo to follow, That Perſons 5 Mod. r4r. 

1 aſſembled together in a peaceful manner to do a Thing prohibited by gg 2p 

1g = Statute, as to celebrate Maſs, &c. and afterwards peacefully performing 1 
the Thing intended.” cannot be ſaid to be Rioters; for there ſeems to ! Vent. 369, 


be no Reaſon why an Aſſembly ſhould become riotous barely for doing 
bing contrary to Statute, any more than for doing a Thing con- 
o RE fy to Common Law. CT 
BY Het. 6. As to the fourth Point, viz. How far the Grievance intended 
to be redreſſed muſt be of a private Nature; it ſeems agreed, That the 
| Injury or Grievance complained of, and intended to be revenged or re- 
medied by ſuch an Aſſembly, muſt relate to ſome private Qnarrel only; 
as the Incloſing of Lands in which the Inhabitants of a Town claim a 
Y Right of Common, or gaining the Poſſeſſion of Tenements, the Title 
4 3 whereof is in diſpute, or ſuch like Matters relating to the Intereſts or 
= Diſputes of particular Perſons, and no way concerning the Publick ; for 
where-ever the Intention of ſuch an Aſſembly is to redreſs publick Grie- 
Vances, as to pull down all Incloſures in general, or to reform Religion, 
or to remove evil Counſellors from the King, Oc. if they attempt with 
Force to execute ſuch their Intentions, they are in the Eye of the Law 
faul of levying War againſt the King, and conſequently of High Trea- 
on, as appears from Chap.-19. Sea. 35. _ | 
eck. 7. As to the fifth Point, viz. Whether the Execution of an Act 


Quare and 


i its own Nature lawful, may make an Afſembly riotous, it hath been yige Salk. 

5 holden, That it is no way material whether the Act, intended 594, 4. 

9 ve done by ſuch an Aſſembly, be of it ſelf lawful or unlawful; from pcs * 
pod BE: -  Whence pat. cap. 87. 


158 


D, Riots, Routs, and unlawful Aſemblies. Book! 
whence it follows, That if more than three Perſons aſſiſt a Man to make 
a Forcible Entry into Lands, to which one of them has a good Right of 


Entry, or if the like Number in a violent and tumultuous Manner join 


together in removing a Nuſance, or other Thing which may lawful! 
be done in a peaceiul Manner, they are as properly Rioters, as if the 


Act intended to be done by them were never {o unlawful; for the Lay 


will not ſaſfer Perſons to ſeek the Redreſs of their private Grievance, 


| by ſuch dangerous Diſturbances of the Publick Peace: However the fi- 


Lamb. 175, 
176 

Cromp. 6r. 6 
Dair cap 85. 
Bro. Riots 4535 
Pulton 25. 


. 


ſtice of the Quarrel in which ſuch an Aſſembly doth engage, is certainly 
a great Mitigation of the Offence. ROE 


Sect, 8. A Rout feems to be, according to the general Opinion, a Di- 
ſturbance of the Peace by Perſons aſſembling together with an Intention 
to do a Thing, which if it be executed will make them Rioters, and ac. 


tually making a Motion towards the Execution thereof: But by ſome 
Books, the Motion of a Rout is contined to ſuch Aſſemblies only, as arc 
occaſioned by ſome Grievance common to all the Company ; as the In. 
cloſure of Land in which they all claim a Right of Common, Gc. How: 
ever inaſmuch as it generally agrees with a Riot as to all the reſt of the 


above mentioned Particulars, requiſite to conſtitute a Riot, which have 


been already fully explained, excepyonly in this, That it may be a com- 


pleat Offence without the Execution of the intended Enterprize, it ſeems 


Crom. 61. 2. 
Bro. Riots 4. 


Pulton 25 2. 


Dalt. cap 95. 


not to require any farther Explication. e 


Seck. 9. An unlawful Aﬀembly, according to the common Opinion, 


is a Diſturbance of the Peace by Perſons barely aſſembling together, with 
an Intention to do a Thing, which if it were executed would make them 
Rioters, but neither actually executing it, nor making a Motion toward 
the Execution of it ; but this ſeems to be much too narrow a Definition; 
for any Meeting whatſoever of great Numbers of People with ſuch Cir- 


cumſtances of Terror, as cannot but endanger the Publick Peace, and rail: 


| Hob 92. 
Sek. 594.895 

1 Ver 369. 

780 5 5 


21H 7. 39 
Lamb 179, 

180 

H P. C. 43% 
Crump 642. 

Bro. Riots 1. 
5 To 91. b. 


Fears and Jealouſies among the King's Subjects, ſeems properly to be 
called an unlawful Aſſembly ; as where great Numbers, complaining ot 


a common Grievance, meet together, armed in a warlike Manner, in 


order to conſult together concerning the moſt proper Means for the fe- 
covery of their Intereſts; for no one can foreſee what may be the Event 
of ſuch an Aſſemblů yx. 


Seck. 10. Alſo an Aſſembly of a Man's Friends for the Defence of his 


Perſon, againſt thoſe who threaten to beat him if he go to ſuch a Mar- 
ket, gc, is unlawful; for he who is in Fear of ſuch Inſults, muit provide 
for his Safety, by demanding the Surety of the Feace againſt the Perſons 
by whom he is threatened, and not make uſe of ſuch violent Methods, 
which cannot but be attended with the Danger of raiſing Tumults and 
Diſorders to the Diſturbance of the Publick Peace: Yet an Aﬀembly of 
a Man's Friends in his own Houſe, for the Defence of the Poſſeſſion 


thereof, againſt thoſe who threaten to make an unlawful Entry thereinto, 


Popb. 121. 
3H. 7 15. lo. b 
Vide ſupra. 


whom he ſhall ſee engaged therein from executing their Pur pole, and alſo 


or for the Defence of his Perſon againſt thoſe who threaten to beat him 


herein, is indulged by Law; for a Man's Houſe is look d upon as his Caſtic. 
Seck. 11. As to the ſecond Point, viz. How far Offences of this Na- 
ture may be ſuppreſſed and puniſhed by the Common Law; it ſeems clear, 
That every Sheriff and Under-Sheriff, and alſo every other Peace Officer, 
as Conſtables, Oc. may and ought to do all that in them lies towards 
the ſuppreſſing of a Riot, and may command all other Perſons whatſoever 
to aſſiſt them therein; alſo it is certain, That any private Perſon may 
lawfully endeavour to appeaſe all ſuch Diſturbances, by ſtaying thoſe 
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1 by ſtopping others whom he ſhall ſee coming to join them; for if pri- 

ate Perſons may do thus much, as it is moſt certain that they may, to- 
wvards the ſuppreſſing of a common Affray, ſurely d fortiori they may do 


it towards the ſuppreſſing of a Riot: Alſo it bath been holden, That pri- 


vate Perſons may arm themſelves in order to ſuppreſs a Riot; from 
BE whence it ſeems clearly to follow, that they may alſo make uſe of Arms 
E- in the ſuppreſling of it, if there be a Neceſſity for their ſo doing. How- 
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euer it ſeems to be extreamly hazardous for private Perſons to proceed to 


theſe Extremities; and it ſeems no way ſafe for them to go ſo far in com- 


mon Caſes; leaſt under the Pretence of keeping the Peace they cauſe. a 
more enormous Breach of it, and therefore ſuch violent Methods ſeem 


WT only proper againſt ſuch Riots as ſavour of Rebellion, for the ſuppreſſing 
EZ whereof no Remedies can be too ſharp or ſevere. However it is enacted 
| N by iGeorg. 5. That if more Perſons than twelve being unlawfully, riotoufly and 
F nu « ſe mbled, twelve or more of them, ſhall continue together, and not 
l lifperſe themſelves within one Hour after Proclamation made in Purſuance of 
ET it Statute, that then every Peace-Officer o” the Place where ſuch Aſſembly ſhall 
e, and all Perſons who ſhall be commanded to be aſſiſting to ſuch Officer, may 
Ez nd ovght to apprehend all ſuch. Rioters, and carry them Lefore ſome Juſtife of 
Peace z and that if any ſuch Rioter ſhall happen to be killed, maimed, or hurt by 
EZ Reaſon of their reſiſting, ſuch Officer, &c. the Officer ſpall be diſcharged, &c. 
But the Statute being wholly in the Affirmative, cannot be thought to 


f ** 
2 
Wa 


| take away any Part of the Authority in the ſuppreſſing of a Riot, which 
Vuas before that Time given either to Officers or private Perfons by the 
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Common Law ox;by Statute. 


ert. 12. Generally Offences of this Nature are puniſhed at the Com- 


© Pillory ; and anciently, if they were undertaken in Contempt of the 
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Seck. 13. It hath been holden, That the Perſons of whom a Corpo- 


- } ration conſiſts being guilty of a Riot, are puniſhable in their Natural, 


but not in their Politick Capacity; for the Corporation it ſelf cannot be 


in Fault, becauſe it is inviſible, and exiſts only in Suppoſition of Law; 


ES 


| IB 


© uſing their Endeavours to ſuppreſs it. 
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1 bet there are ſome Precedents by which it appears, that Corporations 
have been amerced, and their Liberties ſeized into the King's Hands, for 


ſuffering a dangerous Riot to happen within their Juriſdiction withour 


Lak. 14. Women are puniſhable as Rioters, but Infants under the 


Age of Diſcretion are not. 


As to the third Point, viz, How far Offences of this Nature may be ſup- 


prefled and puniſhed by Statute ; I ſhall conſider, 
1. How far they may be ſuppreſſed and puniſhed by one Juſtice of 


Peace. | 
2. How far by two or more. 


1 15. As to the firſt of theſe Points, it is enacted by 34 Ed. 3. 1. 
at Juſtices of Peace ſhall have Power to reſtrain Offenders, Rioters, and all 
wraorss and to purſue, arreſt, take and chaſtiſe them according to their Treſ- 


3 7% and Offence, and to cauſe them to be impriſoned, and duly puniſhed, &c. 


159 


Poph. 121. 
Kelyrige 56> 


C 


Brag. 61. 


A mon Law, as Treſpaſſes, by Fine and Impriſonment only; yet ſometimes, Dalt. cop. 40. 
where they have been very enormous, they have been puniſhed with the cro. ca. 557. 


kings expreſs Prohibition of their Meeting, under Pain of Forfeiture of + Rol. Ab. 
Lands, Ge. they ſeem to have been puniſhable with ſuch Forfeiture. 


| 208. 


2 1 Ed.4. 1 7 b. 


I4 4. 
Dalt. cap 88. 


Cto. Ca. 257. 
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1 4.7.5.b. Seck. 16. And this Statute has been liberally conſtrued for the 44, 
5 1 vancement of Juſtice; for it has been reſolved, That if a Juſtice of Pex 


L:mb.181, find Perſons riotouſly aſſembled, he alone without ſtaying for his Con. 


Ke: panions hath ot only Power to arreſt the Offenders, and bind then i 
Dale. cop. 45. their good Behaviour, or impriſon them if they do not offer good Raj 
Bro. Peace 7. but-that he may alſo anthorize others to arreſt them by a bare Para 
8 Command without other Warrant, and that by Force thereof the Per. 
alt. ca. 46 | . . 
Pult. 28, fons ſo commanded, may purſue and arreſt the Offenders in his Abferc 
as well as Preſence. It is alſo ſaid, That if a Juſtice of Peace be ld, 
and hear that Perſons are riotouſly aſſembled, he may ſend his Servant 
oe <2 45 to arreſt them, and bring them before him; and that if he hear that be. 
Lab. 81, ſons are riotouſly together in a certain Place, and go thither and fr 
&c. none there, he may leave his Servants behind him with a Command y 
Cr-mp.64.2 arreſt them, when they (hall come. Alſo it is ſaid, That after a Rioti 
Kel'w 41. Over, any one [uſtice of Peace may ſend his Warrant to arreſt any ber. 
Coons. 9 ſor who was concerned in it, and alſo that he may ſend him to C20, 
© till he ſhall find Sureties for his good Behaviour. NS 
Sick. 17. But it ſeems to be agreed, That no one * Juſtice of pen 
- hath any Power by Force of this Statute, either to record a Riot upon hi 
27 ber? Own View, or to take an Inquiſition thereof after it is over: Alſo if ons 
Lame 16, Tuſtice of Peace proceeding upon this Statute, ſhall arreſt an innocent 
& Perſon as a Rioter, it ſeemeth that he is liable to an Action of Treſpals 
+60 955 „and that the Party arreſted may juſtify the reſcuing of himſelf, becaiſ 
Cue t. no ſingle Juſtice of Peace is by this Statute made a Judge of the ſaid o. 
8 65. fence. b But if a Riot ſhall be committed by Perſons armed in an unuſul 
8 Manner, contrary to the Statute of Northampton, and any one Juſtice af 
Judges 10. Peace acting ex Officio, in Purſuance of the ſaid Statute, ſeize the Armour 
Deca: and impriſon the Offender, and make a Record of the whole Matter, fic 
OP 2 a Record cannot be traverſed, becauſe it is made by one acting in a ud. 
cial Capacity, as appears more at large in the Chapter of Affrays; and 
8 Co. 121, e. for the ſame Reaſon, if a Juſtice of Peace proceeding on the Statute d 
Vault. Cap. *2 15 Rich. 2. againſt Forcible Entries and Detainers, ſhall upon his own Vies 
record a Riot, which ſhall be committed in the making of any ſuch For 
cil-le Entry or Detainer, a Riot fo recorded cannot be traverſed, as hat 
deen ſhewnin the foregoing Chapter. Alſo if a Juſtice of Peace adting 5 
Crom. 65 a a Judge, by Vertue of any Statute whatſoever, impowering him ſo tO 0, 
n we. a Record upon his View of a Riot committed in his Preſence, ſuc! 
V-deinfia Record ſhall not be traverſed; for the Law gives ſuch an uncontrouladt 
dect 25. Credit to all Matters of Record, made by any Judge of Record as ſud, 
that it will never admit of an Averment againſt the Truth thereof. 
Pulr.25.a, SGSe/7. 18, It hath been queſtioned, Whether a Juſtice of Peace be at 
3 thorized by Vertue of the above mentioned Statute of 34 Ed. 3. 1. U 
Erom 22, raiſe the Power of the County to ſuppreſs a Riot; but it ſeemeth, That by 
being made a Conſervator of the Peace, he hath by Implication of Ls 
all ſuch Powers in Relation thereto, as are incident to the Office of 
Conſervator of the Peace by the Common Law; and conſequently, Tit 
he hath a Right of demanding the Aſſiſtance of others to enable him! 
3H. 7.10. b preſerve the Peace in the ſame manner, as every Sheriff and Conſtable ar 
1 . *- impowered to demand ſuch Aſſiſtance by the Common Law : Howeret 
5 ſeems to be no Reaſon to doubt, but that every Juſtice of ar 1 
Pult. 25. 26. allthorized by 17 Rich. 2. 8. to raiſe the Power of the County to repre i 
Lamb. 314+ Riot; for by the ſaid tatute it is enacted, That as ſoon as the Sheriffs, an. 
other the King's Miniſters, under which Words all Juſtices of Peace {cen 


„ 
clearly to be included, ) ſhall hear of a Riot, Rout, or other Aſſembly Gi, 
2 5 ! 


ſtices in order to ſuppreſs a Riot, may take with them ſuch Weapons as „, 
& ſhall be neceſſary to enable them effectually to do it, and that they 

© jaſtify the Beating, Wounding, and even the Killing of ſuch Rioters as Lab. 316. 
dall refiſt, or refuſe to ſurrender themſelves. 


any ſuch Riot in Truth or not; for it may be dangerous for them to ſtay 


[1 to think it neceſſary and convenient. 


In going tow 


Chap. 65. Of Riots, Routs, and unlawful Aſſemblies. r6t 
| they with the Power of the County where ſuch Caſe ſhall happen, ſhall di- 

be el ice with all bee, and ſhall apprehend all ſuch Offenders, 

and put them in Priſon, until due Execution of the Law be made of them; and 

that the Lords and other liege People of the Realm ſhall attend with their whole 
Strength and Power, the Sheriffs and Miniſters aforeſaid. 

S7. 19. As to the ſecond Point, viz. How far Offences of this Na- 
ture may be ſuppreſſed and puniſhed by two or more Juſtices of Peace, 
it is enacted by 13 H. 4 7. That if any Riot, Aſſembly, or Rout of People 
againſt the Law, be made in Parties of the Realer, that the Juſtices of Peace, 
three or two of them at the 1 and the Sheriff or Under - Sheri F of the County 
where ſuch Riot, Aſſembly or Rout ſhall be made hereafter, ſhall come with the 
Power of the County (if need be) to arreſt them, and ſball arreſt them; and the 
ſame Juſtices and Sheriff, or Under-Sheriff, ſhall have Power to record that 
which they ſhall 27 ſo done in their Preſence againſt the Law. And that by 
the Record of the ſame Juſtices and Sheriff, or Under. Sheriff, ſuch Treſpaſſers 
and Offenders ſhall be conviZt in the Manner and Form as is contained in the 
Statute of Forcible Entries. - he 


* 2 * ” . 


Seft. 20. In the Conſtruction of this Statute, compared with the above 
mentioned Statute of 17 Rich. 2. 8. and alſo with the Statute of 2 H. 5. 8. 


n bath been holden, That all Perſons whatſoever, and even Noblemen, 


and all others of what Condition or Degree ſoever they may be, except 8 
Women, Clergymen, Perſons decrepit, and Infants under the Age of fifteen Bat cap. 6. 
Years, are bound under Pain of Fine and Impriſonment upon reaſonable C:omp 63. 2, 
Warning to attend the Juſtices and Sheriffs in the Execution of the ſaid Sta- Limb. 116. 
ture, and not only toarreſt theRioters, but alſo to conduct them to Priſon, 

Seft. 21. Alſo it hath been holden, That thoſe who attend the Ju- Poph. 120, 


| romp 62, 
may Put. cap. 46; 


Set. 12. It is aid, That the Juſtices of Peace are not only impowered Lamb. 318, 
y the (aid Statute, to raiſe the Power of the County to aſſiſt them, in! = cet 
ſuppreſſing a Riot which ſhall happen within their own View or Hearing, Patt. 29. 

ut alſo, that they may ſafely do it upon a credible Information given 
them of a notorious Riot happening at a Diſtance, whether there were 


S 


| f | Pult. 29. a. 
till they can get certain Information of the Fact; But they ſeem to be OR & 


puniſhable for alarming the Country in this Manner, without ſome ſuch 316. 


A e f "a romp. 64:b. 
2 Probable Ground of their Proceeding, as would induce a reaſonable Man Bates: 


Dalt. cap 46s 


Seck. 23. It ſeems clear from the ſaid Statute, That if the Juſtices, ec. | 

ards the Place where they have heard that there is a Riot, 
4ll meet Perſons coming from thence riotouſly Arrayed „they may arreſt Nalr. cap 46. 
Bs for being aſſembled together in ſuch an unlawful Manner, and alſo Limb. 316; 


$84 | | : | | Crcomp. 6344+ 
EZ; ww © a Record thereof, &*. for the Statute extends to all other unlawful . 


Allemblies whatſoever as well as to Riots. CC 

1 eck. 24. Alſo it ſeems clear, That after the Juſtices have had a 
ew of 2 Riot, they, may make a Record thereof, whether the Offen- 

1 in Cuſtody at the fame Time, or have eſcaped: And it is ſaid, 


& Or. 3 juſtices may lawfully, upon a freſh Purſuit, arreſt ſach of the Lamb 318. 


enders as (hall hay 
award an 


» 4 ö 5 , o [2 | Ca 46. 
e eſcaped, but that they cannot at another Time oa. 29 
ſend it i 


; b pult. 29 a. b. 
V Proceſs on ſuch a Record, and therefore that they ought tos Co. 1515 
ato the King's Bench, if any of the Offenders eſcape from a freſh 
Tc 


. Purſuit, 
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162 Of Riots, Routs, and unlawful Aſſemblies. Book | 
Vide infﬀra Purſuit, and that Proceſs ſhall iſſue againſt them from thence : However 
7 10 there ſeems to be no doubt, but that any of the ſame juſtices who have 
Seck. 15 16. recorded a Riot, or any other Juſtice of Peace, may at any Time by 
ES. vertue of the above mentioned Statute of 34 Ed. 3. 1. arreſt thoſe who 

have been notoriouſly guilty of a Riot, in order to compel them to 
find Suretics for their Good Behaviour. ' 3 


Raym, 366. Sec. 25, It ſeemeth to be certain, That the Record of a Riot ex. 
cromp 65-3 preſly mentioned to have happened within the View of the Juſtices by 
1 46. whom it ĩs recorded, is a Conviction of fo great Authority, that it can 

no way be traverſed, however little Ground in Truth there might be to 
affirm that any Riot at all was committed, or however innocent the Par. 
ties may be of the Fact recorded againſt them. And it is ſaid, That if 
| $61.6 5; bing one be bound by Recognizance to keep the Peace, and on a Fire Faciu 
1179.  * thereon ſuch a Record of a Riot be produced againſt him, he ſhall not 
only be concluded thereby from pleading the general Iſſue, but alſo from 
pleading any Matter of Juſtification whatſoever. . 

 Jeft. 26. However it ſeemeth clear, That if in ſuch a Record of 1 
a Riot it be contained, that the Party was guilty therein of a Felony, or 
Maihem, or Reſcous, the Party ſhall be concluded thereby as to the 
Riot only, and not as to any of the other Matters, becauſe the Juſtice 
of Peace have by this Statute a judicial Authority over no other Offence 

except Riots, Routs, and unlawful Aſſemblies. 55 
Sect. 27. And inaſmuch as ſuch a Record is a final Conviction of 
- the Parties as to all ſuch Matters as are properly contained in it, it 
Lon, yen ought to be certain both as to the Time and Place of the Offence, and 
the Number of Perſons concerned therein, and the ſeveral Kinds of Wer 
pons made uſe of by them, and all other Circumſtances of the Fat; 
for ſince the Parties are concluded from denying the Truth of ſuch a fe 
d have no other Remedy to defend themſelves againſt it, but 
only by taking Advantage of the Inſufficiency of what is contained in 
it, they may juſtly demand the Benefit of excepting to it, if it do not 
expreſly ſhew, both that they are guilty within che Meaning of the 
Statute, and alſo how far they are guilty, and that the Juſtices have 
Lamb. 319 purſued the Power given them by the ſaid Statute; and from the ſam 
8 36. Ground it ſeems alſo to follow, That ſuch a Record may be excepted 


2 Wat: againſt, if it do not appear to have been made by the Sheriff or Under 


Sheriff in Concurrence with the Juſtices. 5 
Set. 8. It is ſaid that the Offenders being under the Arreſt of the 
Lzmb. 317. ſaid Juſtices, and alſo convicted by a Record of their Offence, ouglt 
Date. ca. 46. immediately to be committed to Gaol by the ſame Juſtices, till they ſhall 
make Fine and Ranſom to the King, which can be aſſeſſed by no otbef 
Juſtices of Peace, except thoſe by whom the Record of the Offence wi 
made; and by 2 H. 5. 8. ſuch Fine ought to be larger than it was woll 
to be before that Statute, for the Support of the Charges of the faid jo 
ſtices, G c. whereof Payment ought to be made by the Sheriff, by ndet- 
ture thereof between him and them. 10 7 
Set. 29. It is farther enacted by the ſaid Statute of 13 H. 4. 7. , 
if it ſhall happen, That ſuch Treſpaſſers and Offenders be departed before go 
coming of the ſaid Juſtices and Sheriff, and nder. Sheriff, that the ſa 
| Juſtices, three, or two of them ſhall diligently inquire within a Month after ſi 
p Riot, Aſſembly, or Rout of People ſo made, and thereof ſhall hear and determ 
according to the Law of the Land. | | 
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. zo. Alſo it is farther enacted by 19 H. 7. 13. That the Sheriff 

WL. ing « Precept directed to him to return «197, in purſuance of 13 H. 4. 7. 

WS! return twenty four Perſons dwelling within the Shire where ſuch Riot, Rout, 

afl 4 ſembly ſhall be ſo committed and done, whereof every of them ſhall 

e Lande and Tenements within the ſame Shire, to the yearly Value of twenty 

ier of Charter- Land or Freehold, or twenty-ſix Shillings and eight Pence of 

pbeold, or of both, over and above all Charges, for to enquire of the ſaid Riot, 

Rout, or unlawful Aſſembly. And that be ſhall return upon nee drags ſo by 

, impanelle d. in Iſſues at the firſt Day twenty Shillings, an i at the ſecond 

WD. forty Shillings, if they appear not, and be ſworn to inquire of the Premiſe 

WG at the firſs Day. And that the Sheriff for every Default, &c. ſhall forfeit 

Pen) Pounds, &. 8 ; oy ; 

K. 31. It is not clearly ſettled, whether the Month, within which 1 $id. :86. 

be [uſtices of Peace are confined to take their Inquiry by Force of theſe fray 06 

Etats, muſt be reckoned according to the Computation of a Lunar, 

Fr of a Solar Month; however it ſeems to be agreed, That if the Juſtices 4 41 

ue their Charge to the Jury, and it is ſaid, that if they do but award palt 2% 

F; Precept for the returning of the Jury, within a Lunar Month, they 6 Mod. 141. 

day take the Verdict afterwards, for the Cauſe being regularly attached E 593. 

In them within the Time preſcribed by the Statute, ſhall be proſecuted 

all other Cauſes ought, with ſuch convenient Diſpatch as to the 

Judges thereof ſhall ſeem proper; and the Statute, by obliging the Ju- 

| Pices to make ſo ſpeedy an Inquiry, meant not to hurry them in the 
Wxccution of it. SANS. 5 


| pappened, or at a Diſtance, or whether they went to view the Riot or Pult. 29 b. 
Pot; for the Statute ought to be conſtrued as largely as the Words will Cro. 62. b. 


pear, in Favour of the Juſtices Power in the ſuppreſſing of ſuch Riots; 8 5 


| 2 xpoſition ſhould prevail, the Negligence of the Juſtices who happen to 


that the Sheriff ought not to join with the Juſtices in taking il A. 


? 3 | Inquiry, as he ought to do in making a Record of a Riot 33. 

FE ok 34. Alſo it ſeems clear from thoſe Words in the Statute of 

| = 4. 7. That the ſame Juſtices ſhall hear and determine, &c. that they 

| ae rd Proceſs under their own Teſte, againſt thoſe who ſhall be 
idicted before them of any of the Offences above mentioned, accor- Lemb. 323, 


o Procels for the Trial of a Traverſe of ſuch an Inquiſition, and & cap. 133. 


| do 4 1 2 » . . 2 
00 other Things in relation thereunto, which are of Courſe incident cus, 
2 Courts of Record. 1 | rom. 67. 


| ai = 35- But it hath been queſtioned, whether the Juſtices can ſafely Dalr. ca. 46. 


s the Off 


upon 


" TT — — ... 1 5 
— 6 2445 — — 5 


ding : 
1 Kh ike the Form of the ſaid Statute; and alſo that they may award }*: a x 


enders upon their paying ſuch a Fine as ſhall be impoſed Crom. 61. b. 
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upon them without ſome Judgment, for their Impriſonment as well x 


Crom. 63. a. 
Pult. 24. b. 
Dalt. cs. 46 
See 1 Leon. 
282. 
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Fine, inaſmuch as the Statute of 2 H. 5. 8. is expreſs, That all Riotr 
attainted of great and heinous Riots, ſhall have one whole Year's Imp 
ſonment at the leaſt, without Bail, Oc. and that Rioters attainted g 
Petit Riots, ſhall have Impriſonment, as beſt ſhall ſeem to the King 
E onde, FV 

Keck. 36. Formerly, if the Fine impoſed upon Rioters by Juſtice g 
Peace had been too favourable, it was a common Practice for the Con 
of star. Chamber afterwards to impoſe ſuch other Fine as might, wy 
ther with that which was aſſeſſed by the Juſtices of Peace, be props 
tionable to the Heinonſneſs of the Offence; and this was ſaid not v 
a double Puniſhment for the ſame Offence, but only an Award of dt 
Penalty at ſeveral Times. 9 © | 

Sefz. 37. lt is farther enacted by the ſaid Statute of 13 H. 4 7. Li 
the Truth cannot be found in the Manner as is aforeſaid, then within a M 
then next following, the Juſtices, three, or two of them, and the Sherif, » 
Vnder- Sheriff, ſhall certify before the King and his Council all the Deed a 
the Circuniſtances thereof: Which Certificate ſhall be of like Force as the Pu 3 
ment of twelve Men; upon which Certificate the ſaid Treſpaſſers and Offnin 8 © 


— ſhall be put to anſwer, and they which ſhall be found guilty, ſhall be puniſed « 


cording to the Diſcretion of the King and his Council. And if ſuch Iren 


the King's Bench, upon ſuch Proceſs and Proclamation for their Appera u 


and Offenders do traverſe the Matter ſo certified, the ſame Certificate and In \ 
verſe ſhall be ſent into the King's Bench, there to be tried and determined. uu! Þ 
Law requireth; and if they appear not before the King and his Council, ni 


are required by the ſaid Statute, they (hall be attainted of the Riot, &c. 
Seck. 38. And it is farther enacted by 19 H. 7. 13. That if a Riot hi 


be not found by the Jury by reaſon of any Maintenance or Embracer; af 4 tu 


| Jurors, then the ſame Juſtices, &c. over and above ſuch Certificate which h) tn 
muſt and are bound to make by the ſaid Statute of 13 H. 4. 7. ſhall in the m i is 

Certificate certify the Names and Miſdemeanours of ſuch Miaintainers, den t 
Pain that every of the ſaid Juſtices, & e. ſhall forfeit twenty Pounds, if tn i 
have vo reaſonable Excuſe for not certifying the ſame; which C ertificatt 1 i T1 
made, ſhall be of like Force as if the Matter were found by Verdict of 1 . 
Men; and every Perſon duly proved to be ſuch a Maintainer, &c. ſhall fo 3 n 


Pult. 29. * 
Dult. ca. 46. 


twenty Pounds, &c. © „ | 3 
SeF. 39. In the Conſtruction of theſe Statutes it hath been hon FO 

That the Certificate required by the above mentioned Statutes may" Þ BF”? 

made, either by the Juſtices, G. who went to ſee the Riot, or by wa 


who took the Inquiry; but it ſeems to be moſt proper, That where 


ſuch an Inquiſition is taken, ſuch Certificate ſhould be made by ſuch j | 3 | * 
ſtices who made the Inquiry, becauſe they having bad the Examina 1 
of the Fact, muſt needs be beſt able to judge of the Circumſtances the, oy 


and in that Reſpect are the moſt proper Perſons to ſupply the Defects | | pe 
the Inquiry : However the ſaid Statute of 19 H. 7. 13. which is ae be 
on 13 H. 4. 7. ſeems clearly to imply, That ſome Juſtices are bound i 1 3 


poſing the Penalty of twenty pounds on thoſe who neglect to make ol 5 


more eſpecial Manner to make ſuch Certificate than any others, by i 


they are bound by 13 H. 4. 7. which Part of the Statute ſeems 11 1. 
moſt reaſonably applied to thoſe Juſtices who took the Inquiry, % wh 
Caſe that no Inquiry was taken, to thoſe Juſtices who endeavoure 0 
take one, but by the Fault of others were hindred from taking 1 Pn 
there was no Need of ſuch an additional Penalty on the neighboy , = 
Juſtices, who were bound before to do their Duty in executing 13 25 T 
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1 onder Pain of forfeiting one hundred Pounds, as will be ſhewn Sec- 
tion 44 Kc. 3 1 5 | go 
Ce. 4D. Alſo it is generally ſaid, That ſuch a Certificate muſt be Pale. 29 b. 
Made within a Month after the Inquiry; and this ſeems to be a very B. 324. 
RES :cofonable Conſtruction where an Inquiry has actually been made; bunt 
0 it may happen that no Inquiry at all may be taken, either thro' the De- 

gult of the Sheriff in not returning a Jury, or the Obſtinacy of the Jurors 
in refuſing to appear, or the rebellious Humour of the People in not ſut- 
in WS fering the Juſtices to do their Duty; in all which Caſes a Certificate ſeems. 
eo be required, both by the Intent and Letter of the Statute, the Words 
* whereof as to this Purpoſe are, If the Truth cannot be found in the Man- 
oer a5 is aforeſaid, then within a Month then next following, the Fuſtices, &c. 


| Dall certify, &c. And therefore in theſe Caſes it ſeems proper to make a 
Certificate of the Obſtructions, which prevented the Taking of ſuch an 


i loquiry, within a Month after they happen. . 
Fe. 41. It ſeemeth clear from the plain Words of the Statute, That Emb. 324. 
„dle Certificate ought to be made to the Privy Council-board, which is 6 
i clearly diſtinguiſhed, both from the Chancery, and alſo from the King's Par. ca 46, 
* Bench, which, in ſome sStatutes relating to judicial Proceedings, are & 30. 
taken for the Kings Council. „„ 610. Prem. f. 
Fe. 42. It is ſaid, That if there be a Variance between the Inquiſi- Pul. 2g. b. 
n tion and Certificate, that (hall be taken which is molt for the King's Ad- Beat N Ne 5 
Ir vantage; and therefore if the Inquiſition be of a Riot by ten Perſons, Da. 5 © 
u and the Certificate of a Riot by twenty, or by ten in Harneſs; or of a 155 
u Bittery join d with the Riot, that the Certificate ſhall be preferred, be- n 
4 aue the Fine to the King ſhall be the greater; but if they differ only as Fu. 59 6. 
to the Time, it is ſaid that the Inquiſition (hall be preferred. ” 
kl oec. 43. Alſo it ſeemeth certain, that ſuch a Certificate, being in Na- 
fh ture of an Indictment at Common Law, ought to comprehend the Cer- Dat ca. 4s, 


th runty of Time, Place, and Perſons, and other material Circumſtances, 5 BL MA 
both of the Riots and Maintenance, &c. but perhaps it needs not expreſs 2 ot: 
We Additions of the Offenders. CE EEE 
= >. 44. It is farther enated by the ſaid Statute of 12 H. 4. 7. 
F That the Juſtices of Peace dwelling nigheſt in ever; County where ſuch Riot, A 
3 Lerbly, or Rout of People ſhall be made herea ter, together with the Sheriff® or 
Onder. Serif of the ſame County, and alſo the Juſtices of Aſſiſes, for the Time 
bb they ſhall be there in their Seſſion, in caſe that any ſuch Riot, Aſſembly, 
den, WW Rout be made in their Preſence, ſhall do Execution of this Statute, every one 


"1 
% "3 


11 | * Dain of one hundred Pounds, to be paid to the King as oftcn as they ſhall 
b e found in default of the Execution of the ſame Statute. | 
ly 8 | | | | 
wo = | * the Conſtruqtion of this Clauſe the following Opinions have been 
ni eden, . 
1 
uf | 1 | ak 45. I. That no Juſtice of Peace is in danger of incurring the Lamb. 324. 
alto © ©0aty thereof, unleſs he dwell in the County wherein a Riot hap- Gen . 
in! b 4 | pens. | | | | Dal. ca. 46. 
11 De 46. II. That if any Juſtices of Peace, who do not dwell neareſt Do £5.46 
1 1 e Place, do actually execute the Statute, they excuſe all the reſt. nd. 100 
0 A 4 . 47. II. That if the Juſtices whoſe Dwelling was neareſt at the Pult. 30. a, 
10 1 710 8 Riot, or one of them, happen to die within the Month, thoſe Crom. 62. b. 
1 S Wow « Jwelling is thereby become the neareſt, are bound to execute the 
Ao 1 e in the — Manner as the others were. 

5 = | 
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Lamb. 327. 
Dal. cs. 46. 
Pult 32. 4. 


Crom 63. b. 


Lamb. 327. 
Dal. Ca. 46. 
Pult. 30. a. 


Crom. 61 b. 


Dal. ca 46. 


Dy. 210. Pl. 


25. 
Lamb. 329. 
Pult. 28. 
Crom. 62. b. 


Dal. Ca, 46. ; 


_-Crom. 62 b. 
Lamb. 322. 
Pulr, 28. 
Dalr. 3 46. 
Crom. 64. a, 


ion ſhall be awarded at the Inſtance of the Party grieved, to enquire as wel of 


taken; and that the Turors, who ſhall make Inquiry, ſhall be worth 10 J. per An- 


vance, it was thought neceſſary to make a farther Proviſion againſt ſuct | 


8 . 78 28. 
Hour after ſuch Proclamation made, or after a wilful Let or Hindrance of 4 5" 
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Seck. 48. IV. That notwithſtanding thoſe Juſtices only, who duc 
neareſt are liable to the Penalty of the Statute, yet if any others on Ng 
tice neglect to ſupply their Default, they are fineable at Diſeretion. 
Sect. 49. V. That if the two Juſtices, or one of them, do their Dy. 
ty in executing, or endeavouring to execute the Statute, they ſhall ng 
incur any Penalty thro' a Default of the Sheriff, ec. either in refuſing ty 
appear, or to return a Jury, &. 

SeF. 50. VI. That the ſaid Juſtices, &. ſhall not avoid the Penalty 
by executing the Statute in Part only, as by recording a Riot Withoue 
committing the Parties. a 
| Sect. 51. VII. That no Juſtice, &. is ſubject to the Penalty of th 
ſaid Statute on account of a Petit Rior, but only of ſuch as are notoriqus 
and in nature of Inſurrections and Rebellions. 

Sect. 52. VIII. That if a Juſtice of Peace, Oc. had no expreſs Ny. 
tice given him of the Riot, he ſhall be excuſed, unleſs it were ſo very 
flagrant, that by common Intendment, every one dwelling near it could 
not but have Notice thereof. ho, 

Ses. 53. X That the Acquieſcence or Agreement of the Parties z. 
grieved is no Excuſe to the Juſtices, becauſe they ovght, ex Officio, t 
make the Inquiry, and make Proclamation whether any will give B. 
dence for the King, &. and may bind ſach of the Parties grieved 2 
ſhall refuſe to proſecute their Complaint to their Good Behaviour. 

Seck. 54. Allo it is farther enaded by 2 H. 5. 8. That upon any D. 
fault of the ſaid Juſtices, &c. touching the Enecution of 13 H. 4. a Conniſ 


the truth of the Caſe, as of the Default of the ſaid Juſtices, & c. and that tl 
aid Commiſſioners ſhall preſently return into Chancery the Inqueſts before then 


num, and ſhall be returned by the Coroners, if the Sheriff, ſuppoſed to be in Dr. 
fault, continue in his Office, &c. See the Statute. 

 SeF. 55. Allo it is farther enacted by 2 H.5.9. and 8 H. 6. 14, 
That the Lord Chancellor, upon Complaint made to him, that a dangerous Ritter 
zs fled into Places unknown, and alſo upon a Suggeſtion under the Seals of tm 
Fuſtices o Peace and the Sheriff, that the common Fame and Voice runncth in 
the County of the Riot. may award a Capias againſt the Party returnable m 
Chancery upon a certain Da), &c. and afterwards a Writ of Proclamation ri. 
turnable in the King's Bench, &C. | 

Set. 56. But all the Penalties of the above mentioned Statutes hi. 
ving been found by Experience not to be ſufficient to reſtrain the Rage ol 
the Populace from breaking out into dangerous Tumults, whenever they 
happen to be perſwaded that they lie under any real or pretended Gre 


inſolent Diſturbances of the Peace, by more ſevere Laws; and to this End 
it was enacted by 1 Geor. 5. That if any Perſons to the Number of twelve, 0 
more, being nulawfully, riotonſiy, and rumultuouſly aſſembled together, to the DF 
ſturbance of the publick Peace, and being required or commanded by any Juſiice 
of Peace, Sheriff of the County, or nder Sheriff, or by the Mayor, Bailiff, or 
Bailiffs, or other Head Officer or Fuſtice of the Peace 0, any City, or Town col. 
porate, where ſuch Aſſembly ſhall be, by Proclamation to be made in the King 
Name, immediately to diſperſe themſelves, and peaceably to depart to their Habi- 
tations, or to their lawful Buſineſs, under the Pains of the ſaid Statute, ſhall _— 
wards unlawfully, riotouſly, and tumultuouſiy continue together by the Space of * 


ftice 


. 
P 4 
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ſlice of Peace, &c. from making the ſaid Proclamation, ſhall be adjudged Felotis 

- without Benefit of the Clergy. . f 
Hef. 57. And it is farther enacted by the ſaid Statute, That if any 

Perſon or Perſons ſhall with Force and Arms wilfully and knowingly oppoſe, 

oh lrult, or in any Manner wilfully and knowingly, let, hinder, or hurt any 

Perſon, &c. who ſhall begin to proclaim, or go to proclaim, according to the Pro- 

clamation appointed by the ſaid Statute, whereby ſuch Proclamation ſhall not be 

made, they ſhall be adjudged Felons without Benefit of Clergy. | f 

Ker. 58. And it is farther enaQed by the ſaid Statute, That i any 

* Perſons unlawfully, riotouſly, and iumultuouſiy aſſembled together, to the Di. 
ſurbance of the publick Peace, ſhall unlawfully and with Force demoliſh or pull 
down, or begin to demoliſh or pull down, any Church or Chapel, or any Buil- 
ding for religions Worſhip, certified, and regiſtered according to 1 Will. & 
Mar. 18. which is commonly called The Toleration Act, or any Dwelling: houſe, 
Barn, Stable, or other Out- houſe, they ſhall be adjudged Felons without the Be- 
nefit of the Clergy. | 

$#. 89. And it is farther enacted by the ſaid Statute, That when-ever 
any ſuch Church, &c. ſhall be demoliſhed, &c. by any ſuch Rioters, &c. the In- 
habitants of the Town or Hundred wherein the Riot happened, ſhall be bound to 
make good the Damage, &c. Os = | 


2 — 


7 


G H A F. EXVI 
_ Of Offences by Officers in general. 


Ly under the Degree of capital, more immediately againſt the 
| 3 not amounting to an actual Diſturbance of the Peace, 
are eher; | e | | YES | 5 


1, Such as are committed by Officers; or, 


2. Such as are committed by common Perſons without any Relation 
to an Office. „ . 


Offences by Officers ſeem reducible to the following Heads: 


I. Neglect, or Breach of Duty. 
2. Bribery, 8 
3. Extortion. 


Kd. x, 
in the G 
plied b. 


As to the firſt of theſe Offences, I take it to be agreed, That Co. Lit. 233, 
'ant of every Office whatſoever, there is this Condition im- 73+ 
gen Y 32 Reaſon, that the Grantee ought to execute it dili- 
Wh faithfully : For ſince every Office is inſtituted, not for the 
wt tha LIONS, but for the good of ſome other, nothing can be more 
mach hi, 28 he, who either neglects or refuſes to anſwer the End for 
de an ry | * was ordained, ſhould give way to others who are both 
Officer is 1 to take Care of it. And therefore it is certain, That an 
ect able to a Forfeiture of his Office, not only for doing 2 Thing 

) Ontrary to the Deſign of it, but alſo for neglecting to attend his 
0 Duty 


168 . Of, Bribery, Book | 
8 Duty at all uſual, proper, and convenient Times and Places, whereh 


any Damage ſhall atcrue to thoſe, by or for whom he was made an 0}. 
9 Co. co. ficer. And ſome have gone ſo far as to hold, That an Office concerning 
8 


* 1 * 


Co. Lit. 33. the Adminiſtration of Juſtice, or the Common Wealth, ſhall be forfeited 
for a bare Non-Uſer, whether any ſpecial Damage be occaſioned thereb 
or not: But this Opinion doth not appear to be warranted by any Ref, 
39.1.6. 32. lution in Point, and the à Authorities which are cited to maintain it, & 
a0 15 +5 b. not ſeem to come up to it: However it cannot but be very reaſonable 
2 11 "oy b. That he who ſo far neglects a publick Office, as plainly to appear to tale 
Plow. Com: no manner of Care of it, ſhould rather be immediately diſplaced, than 
Love Quinto the publick be in danger of ſuffering that Damage, which cannot but be 

Ed 4 27. expected ſome Time or other from his Negligence. 
11Ed.4 1. Seck. 2. But it would be endleſs to enumerate all the particular In. 
ſtances, wherein an Officer may be diſcharged or fined ; and it alſo ſeems 
needleſs to endeavour it, becauſe they are generally ſo obvious to com- 
mon Senſe, as to need no Explication; for what can be more plain. than 
9 Co. go. a. that a Gaoler deſerves to be diſcharged and fined, for voluntarily b (uf. 
x -54 0 ut fering his Priſoners to eſcape, or for © barbaronſly miſuſing them? Wha 
0 Jab. can be more evident, than that a 4 Sheriff is juſtly. puniſhable for per. 
ſwading a Jury to underprize Goods in the Execution of a Fieri Facia, 
Goc. And therefore I ſhall leave the particular Caſes of this Nature to 
every Man's own Judgment, which, from the Conſideration of the ge: 
neral Rules above mentioned, and the various Circumſtances of every 
Caſe, will eaſily diſcern how far each Offence of this Kind deſerves to 

be puniſhed. VVV 


5 
CHAP. LXVI. 
-Of Bribery. 
N treating of Bribery, I ſhall conſider, 
1, What it is. 
2. How it is puniſhable, | 
: fo; vas... 0. 0. And firſt, Bribery in a ai dee is taken for a great Mil- 
prifion of one in a judicial Place, taking any valuable Thing whatſoever, 


except Meat and Drink of ſmall Value, of any one who has to do be- 
fore him any way, for doing his Office, or by Colour of his Office, but 
of the King only. . — 

Seck. 2. But Bribery in a large Senſe is ſometimes taken for the fe- 

3 Inst. 149. ceiving or offering of any undue Reward, by or to any Perſon what 

Hob 9 ever, whoſe ordinary Profeſſion or Buſineſs relates to the e r 
Cro; Ja 65. of publick Juſtice, in order to incline him to do a Thing againſt t 

known Rules of Honeſty and Integrity; for the Law abhors any the m 

Tendency to Corruption in thoſe who are any Way concerned in, 

Adminiſtration, and will not endure their taking a Reward for the do 

ing a Thing which deſerves the ſevereſt of Puniſhments. 

; Ind. 148, Seck. 3. Alſo Bribery ſometimes ſignifies the taking or g1vi 


Reward for Offices of a publick Nature ; and ſurely nothing can be = 


ng of 2 
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palpably prejudicial to the Good of the Publick, than to have Places of 
the higheſt Concernment, on the due Execution whereof the Happineſs 
of both King and People doth depend, diſpoſed of not to thoſe os ar 
| moſt able to execute them, but to thoſe who are moſt able to pa for 
them; nor can any thing be a greater Diſcouragement to Induſti 25 1 
Virtue, than to ſee thoſe Places of Truſt and Honour, which ou 0 5 
the Rewards of thoſe who by their Induſtry and Diligence 8 yy | 
£ed themſelves for them, conferred on ſuch who have no other Rom ic Vide No 
mendation but that of being the higheſt Bidders; neither can an thing 5 
be a greater Temptation to Officers to abuſe their Power by Briber ws OT FY. 
Extortion, and other Acts of Injuſtice, than the Conſideration of th on 
Expence they were at in gaining their Places, and the Neceſſit by! ben 
times ſtraining a Point to make their Bargain anſwer their Ex edati N 
which Reaſons, among many others, it is expreſly enacted b K 2 Rich. 7 
That the Chancellor, Treaſurer, Keeper of the Privy Seal ant * 55 K; 2. 
Huſe, the King's Chamberlain, Clerk of the Rolls, the Juſtices of of e Fo. s 
and of the other, Barons of the Exchequer, and all other, that ſhall , one - > 
dein, name, or make Juſtices of Peace, Sheriffs, E [cheators Cuſt e ca 5 to 
trollers, or any other Officer or Miniſter of the King ſhall 15 15 * omp- 
| they ſhall not ordain, name, or make, any of the above ned Of A e 
Gift, or Brocage, Favour, or Affection, nor that none which 7 cert, for any 
by others, privily, or openly, to be in any Manner of Office ſhall 4 16 if, 5 
ſame Office, ar in any other, but that they make all ſuch 2 5 17 in the 
1 1 Fe. wr _ ſufficient to their Eſtimation pref K ed 
er enacted by 4 H. 4. 5. That no Sheriff ſhall let his Bailiwi {NE 
Farm to any Man, for the Ti f et his Bailiwick to Vide Noy 
ence by 56.6 £46.16 That if 9s fin fu — dec. le i e k 781 
any Reward, or promiſe of any Reward 2 any Dil Ch w 15 or tale Ds 
Office, any way concerning the King's Revenue, or the K 6 Opn of any 
the Adminiſtration or Execution of Juſtice, (i 3 eeping of his Caſtles, or 
uſually granted before the making of the 14 4 by ax” 65 e ee 
Bench, or common Pleas, or by the Juſtices of Aſi g : 7 fe of the King's 
ſon ſo bargaining or ſelling, or taking ſuch R K Pr ee * 
U forfeit hir Right to ſuch Office ts the Niwibatias omnſe, &c ſhall not on- 
Ferſon who ſbul give any ſuch Red or Promiſe, Bee 5 mh, a 
. b „ &c. ſhall ; 72 
led Perſon in Law, to have or enjoy ſuch Office, &c. re td 


In the Conſtruq; . | | 
3 rag of this Statute of 306 Ed. 6. the following Points 


in Ece] 133 oat the Offices of Chancellor, Regiſter, and Commiſſary Cro. Ja. 269. 
x thoſe Coors e are within the Meaning of the Statute, inaſmuch 3Inft. 148. 
ſore them, mere! o not only determine Matters which are brought be- . 
concerning 15. * pro ſalute Anime, but alſo have the Deciſion of Diſputes 2 Vent. Ds. 
which touch © ede of Matrimony and Ligitimation of Children 5 
Faces and Tithes 3 eritance of the Subjects, and alſo hold Plea of Le- 
it bath been 55 c. in which reſpects they are Courts of Juſtice; but 
„ = ged, that no Office in Fee is within the Statute. 2 Lev. 151 
the Purport of 1 8 who makes a Contract for an Office contrary to Hob . 
e cannot at an aid Statute, is ſo far diſabled to hold the ſame, that Co. Lion 
holding it be y Time during his Life be reſtored to a Capacit of rern. 
Ul, That 2 Bond bes or Diſpenſation whatſoever. 3 
y a Deputy of an Office to pay a certain Sum, at- all S... 466,468. 


Vents is with; | 

ithin the St 

atute : 1 

the Profits of the W : but not a Bond to pay a certain Sum out 5 Med. 234. 


but alſo every 


* at the State 
tatute extends not to the Offices in the Plantations. Salk, 471. 
XX | Seft. _— rs. 


170 


Z laſt. 145. 


* 


1 Leon. 295. 


Cro. Ja 65. 
Ruſhw. Col. 


lections, 


Of Extortion. Bock ] 


_ Seff. 6. As to the ſecond Point, viz. How Bribery is puniſhable , iti; 
ſaid, That at Common Law, Bribery in a Judge, in relation to a Cauſe 
depending before him, was look'd upon as an Offence of ſo heinos x 
Nature, that it was ſometimes puniſhed as High Treaſon before the 
25 Ed. 3. And at this Day it is certainly a very high Offence, and pu- 
niſhable, not only with the Forfeiture of the Offender's Office of Ju 
ſtice, but alſo with Fine and Impriſonment, e*c. 


bert. f. fol 3. Self. 7. Allo all the other above mentioned Kinds of Bribery, taken 


3 Inſt. 148. 


in a large Senſe, ſeem to be puniſhable with Fine and Impriſonment, Gr. 

and in the Time of King James the Firſt, the Earl of M. Lord Her 
Treaſurer of England, being impeached by the Commons for refuſing to 
hear Petitions referred to him by the King, till he had received oreat 
Bribes, and for other ſuch like Miſdemeanours, was, by Sentence of 
the Lords, deprived of all his Offices, and diſabled to have any for the 
Future, or to fit in the Parliament, and was fined fifty thouſand Pounds, 
and impriſoned during the King's Pleaſure. 2 


C H A P. EXVIIL 
Of Extortion. 
N treating of Extortion, I ſhall conſider, 


1. What ſhall be called Extortion, 
2. How it ſhall be puniſhed. 


Co. Lit. 368. Seck. 1. As to the firſt Point it is ſaid, that Extortion in a large Senſe 
70 Co. 102.4. ſignifies any Oppreſſion under Colour of Right; but that in a ſtiid 


2 Inſt 209. 
Co. Lit. 368. 


Senſe it ſignifies the Taking of Money by any Officer, by Colour of bis 
Office, either where none at all is due, or not ſo much is due, or where 
it is not yet due. _ 
Sect. 2. It is ſaid, That at the Common Law, which was affirmed 
by the Statute of Weſtminſter 1. 26. it was Extortion for any Sheriff ol 
other Miniſter of the King, whole Office did any way concern the Ad. 
miniſtration or Execution of Juſtice, or the common Good of the Subjed, 
to take any Reward whatfoever for doing his Office, except what he fe. 
ceived from the King: And ſurely this was a moſt excellent [nſtitution, 
highly tending to promote the Honour of the King, and the Eaſe of thc 


42 Ed. 3, 4b. People, and hath. been always thought to conduce ſo much to the pub- 


1.8 
2 Rol. Ab. 
226. H. 1. 


4 Inſt. 274. 
Moore 5 23+ 
2 Inſt. 209. 


21 H. 7. 17. 
2 Inſt. 210. 
2Inſt. 176. 


S.P.C. 49. A. 


lick Good, that all Preſcriptions whatſoever which have been contra'y 
to it have been holden to be void; and upon this Ground it hath been 
reſolved, That the Preſcription, by vertue whereof the Clerk of the 
Market claimed certain Fees for the View and Examination of all Weights 
and Meaſures, &c. was merely void. 

Se. 3. But it hath been holden, That the Fee of twenty va; 
commonly called the Bar-Fee, which hath been taken, Time out ef oy f 
by the Sheriff, of every Priſoner who is acquitted, and alſo we 
of one Penny, which was claimed by the Coroner of every VI » FI 
when he came before the Juſtices in Eyre, are not within the oy 

of the ſaid Statute, becauſe they are not demanded by the Sheri : 
Coroner for doing any Thing relating to their Offices, but aw 21 
Perquiſites of Right belonging to them, whether they do any 80 | 


2 | 


Chap. 68. 1 
not. But there ſeemeth to be no Neceſſity for this Diſtinction, for it 
-annot be intended to be the Meaning of the Statute to reſtrain the «1 H. 7. 1 


Courts of Juſtice, in whoſe Integrity the Law always repoſes the higheſt Co. Lit. 368. 


Confidence, from allowing reaſonable Fees for the Labour and Atten- 
dance of their Officers : 75 the chief Danger of Oppreſſion is from Offi- 
cers being left at their Liberty to ſet their own Rates on their Labour, 
and make their own Demands; but there cannot be ſo much Fear of 
| theſe Abuſes, while they are reſtrained to known and ſtated Fees, ſettled 
by the Diſcretion of the Courts, which will not ſuffer them to be ex- 
ceded, without the higheſt Reſentment. | a 
Heck. 4. Alſo it having been found by Experience, That generally it 
is vain to expect that any Officers who depend upon a known fixed 
| Salary, without having any immediate Benefit from any particular In- 
ſtances of their Duty, ſhould be fo m_ in Undertaking, or diligent 
in executing them as they would be, if they were to have a preſent 
Advantage from them; it hath been thought expedient to permit them 3 Inſt. 749. 
to take certain Fees in many Caſes, but it is certain that they are guilty 7 yh 
of Extortion, if they take any Thing more: Alſo it hath been reſolved, 
That a Promiſe to pay them Money for the doing of a Thing, which 118 Os 
| the Law will not ſuffer them to take any thing for, is merely void, 26, 4. 
however freely and voluntarily it may appear to have been made; for Kol. R31z. 
if once it ſhould be allowed, That ſuch Promiſes could maintain an ag Le 
Action, the People would quickly be given to underſtand how kindly Co. El. 6 
they would be taken, and happy would that Man be who could have 8 
his Buſineſs well done without them. e Cro Ja, 103. 
Si. 5. As to the ſecond Point, viz. How Extortion ſhall be puniſh. 
ed, there is no doubt, but that at Common Law it is ſeverely puniſh- 
| able, at the King's Suit, by Fine and Impriſonment ; and alſo by a Re- Rol. A. ., 
| moval from the Office, in the Execution whereof it was committed. 1 7 . 
Alſo Extortion in Sheriffs, Eſcheators, Bailiffs, Gaolers, the King's Clerk Raymond 
| ofthe Market, and other inferiour Miniſters and Officers of the King, 248 
whoſe Offices do any way concern the Adminiſtration or Execution 1%: 209. 
of Juſtice, or the common Good of the Subject, or for the King's 
Service, have a farther additional Puniſhment by the above mentioned 
Statute of Weſtminſter 1. 26. by which it is enacted, That no Sheriff, nor 
other King's Officer, ſhall take any Reward to do his Office, but ſhall be paid 
of that which they take of the King, and that he who ſo doth, ſhall yield twice 
4s mich, and ſhall be puniſhed at the King's Pleaſure. LY 
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CHAP. LXIX. 
Of Perury. 


* under the Degree of capital, more immediately againſt the 
ee not amounting to an actual Diſturbance of the Peace, 


he: may be committed by private Perſons, without any Relation to 
ee; are either, — — — 


1. Such as are infamous, and groſly ſcandalous, proceeding from 
Principles of downright Diſhoneſty, Malice, or Faction. 


2. Such as are of an inferiour Nature, and neither infamous, nor 
groſly ſcandalous. 


HE Thoſe 


Of Extortion. 17¹ | 


Co. Lit. 368. 
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And firſt of Perjury, and Subornation of Perjury, of both which ther 


5 Mod. 350. 


Cro. El. 168, ings this Offence may be committed, it ſeems to be clearly agreed, That 


69... © 

_ Noy 128. 
2 Rol. Ab. 
257. 
Hob. 62. 


ſhould once prevail, it would make it impoſſible to have any Law what- | 


| of P erfury. | Book l 
Thoſe of the firſt Kind ſeem to be reducible to the following Heads, 


1. Perjury, and Subornation of Perjury. 
2. Forgery. 
3. Cheats. 
4. Conſpiracy. 
J. Keeping of a Bawdy-houſe. 

6. Libels. 1 


are two Kinds: 


1. By the Common Law. 
2. By Statute. 


Seck. 1. Perjury, by the Common Law, ſeemeth to be a wilful falſe 
Oath, by one who being lawfully required to depoſe the Truth in any 
Proceeding in a Courſe of Juſtice, ſwears abſolutely, in a Matter of ſome ( 
Conſequence to the Point in queſtion, whether he be believed, or not? 


For the better Underſtanding whereof, I ſhall conſider the following 
TR I 5 Particulars: | 1 


1. How far this Offence muſt be willful. . 
2. In what Kind of Proceedings it may be committed. 
3. In what Caſes an Oath may be ſaid to be ſo far lawfully admi- 
niſtred, that he who takes it may become guilty of Perjury. 
4. In what Kind of Oaths Perjury may be committed. 
5. Whether the Matter of the Oath muſt be falſe. 
6. How far the Oath muſt be abſolute. 1 | 
7. How far the Things ſworn ought to be material to the Point in 
Queſtion, — . 
8. How far the falſe Oath muſt be credited. 


$#&. 2. As to the firſt Particular, viz. How far this Offence muſt be 
wilful, it ſeemeth that no one ought to be found guilty thereof with- | 
out clear Proof, That the falſe Oath alledged againſt him was taken with 
ſome Degree of Deliberation; for if upon the whole Circumſtances of 
the Caſe it ſhall appear probable, That it was owing rather to the Weak- 
neſs than Perverſeneſs of the Party, as where it was occaſioned by Sul. 
prize, or Inadvertency, or a Miſtake of the true State of the Queſtion, it 
cannot but be hard to make it amount to voluntary and corrupt Peryury, 
which is of all Crimes whatſoever the moſt Infamous and Deteſtable. 

Sec. 3. As to the ſecond Particular, viz. In what Kind of Proceed 


all ſuch falſe Oaths as are taken before thoſe who are any ways intruſted 
with the Adminiſtration of publick Juſtice, in relation to any Matter be. 
fore them in Debate, are properly Perjuries; and it ſeems to have been 
holden by ſome, That all ſach falſe Oaths, as are taken before Perſ0s 
authorized by the King to examine Witneſſes in relation to any Matte! 
whatſoever, wherein his Honour or Intereſt are concerned, are alſo pu- 
niſhable as Perjuries. And ſurely there can be no Offence of this _ 
which will not juſtly deſerve a publick Proſecution, inaſmuch as it it 


7. ſoever 
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4 ag 
x - a 
A : ( ö 
4 . * 6 % > 1 
3% 75 > 
775 * +4 — 


? 


ings. POOP ee > nl 
ever duly executed, and expoſe the Lives 1 1 7 
the moſt Innocent, to the Mercy of CG and Properties, of a 
i: hath been holden, That not only ſuch Pe - Villains : And therefore 
jury, who take «falfe O:th in à Court of vo ons are indictable for Per- 
joined, but io all thoſe who forfwear 18 1 upon an Ifſue therein Ce Etgor. 
depending before any Court of * Equit) "* S in a Matter judicially cl, 
other © lawful Cotrt, whether the * 4 piritual b Court, or any Pl. 16,48. 
not, 4 or whether they es bis 6 25 therein be of Record or 4. 
e hey concern the Intereſt of the King or 8 rd or ; 11d 448 
it is ſaid to be no way material, whether ſucl 1e King or Subject: And Co 8. 
tree of a Court, or before e eee ſuch falſe Oath be taken in the ©3? 1 
the Knowledge whereof is neceſſar orized by it to examine a Matter, 2Ro! Re.410. 
Cauſe: and © ceſſary for the right D apt r, 1 Rol. A. 40. 
uſe; and herefore, That u falſe Osth bete — etermination of a Pl. 12 | 
C —_ of Damages, is as much 8 7 1 xo upon a Writ 3 
the Court on a Trial of the Cauſe. Alſo it ſee s if it were taken before Fl z u.. 
js puniſhable, as Per; uſe. Alſo it ſeemeth, That any f PL. 53. 
A as Perjury, which tends to miſlead the C any falſe Oath ,- Rot! Ab. 
way aff y ings relating to a Matter judicially bet -e Na of Noel Ab., 
" q _ the principal Judgment which is 6H efore them, tho! it no PI 19. nach 
at wil vat offers himſelf to be Bail fo oor Cauſe; as ; Med. AP 
been of F y (wears that his Subſtance is greater th OO Sener Hutton 152 
eee cen upon ute! bie. fr. gl 
85 0 uch as an 3 | ; judicial Pro- elv. 27. 
of Juſtice, are properly Perjuri y way tend to abuſe the Adminiſtrati Cro. El. 297, 
a Juſtice of n ht ones takes a eee Ae fol. 
. 0 e hi | 2 VAarn 0 101. 
— on Peace, c. or where a e vet _ ip ca Con. Gro. Ja 
| nant ers appointed by the King to inquire of 5 Mate before Com- {25 88 
—— 1 whereby he makes ebe Weeds of his Te- 4 vey tag 
r-Proceſs: Alſo it hath been ſai i4ble to be ſeized by Exche ol. Ab. 
Perjury, in ſome C een (aid, That a falſe Oath 1 y Exche- 39 Pl.3. 42, 
. ap > Caſes, wherein the King's Ho ath is puniſhable as . «1 
cerned, tho it do not in the Kings Honour or Intereſt is cot Cra. Cs. 146 
one ſ ot concern the Adminiſtrati r Intereſt is con- « 2R 7 
— cppbions b grey hint: vai Poſſeſſion of N l K * 
to the Lands in thei y the King to inquire of ſuch Perf F mee Com- 77 Pl, 1 
King's p wy Poſſeſſion are defective. | —_ whole Titles Noy 100. 
1 © wats i og * eee, an —— of N of the 1 5 637: 
abuſe his Good only to fruſtrate the King [ORE 1einous Na- 62. 
neſs by inducing hi King's gracious Purpoſe, b 
out of Poſſeſſio y inducing him to grant his Pat | but to 
* — of quicting the Poſſeſſions - 28 the Commiſſion, | 
Oath e of them. However ieſcetnerty Rn X =o 
it may be, is pun; a mere private Matter, howſ + var aig pong 
uni puniſhable as Perjury in a , howloever wilful or malicious 
it bath 5 = to be redreſſed ud oa Proſecution z for private 
a Bargain, 3 falſe Oath taken e this ranger Cont. Vent 
0 from what h ing ſold is his own 3133 the making of 359. 37. 
eonfined to ſuc ath been aid it appears, puniſhable as Perjury. 3 Ro! ab. 
uch publick Oatt ppears, That the Notion of Perjury is 17 
, con aths only b Perjury is Plas 
— to the Knowledge of ig = pn gee N deny dome Matter ogg 
len That ne Oer poi or —— OE 
* c 12 ʒ from whence it clearl 
Geo Pare of Hi Oath of Jöns 0th PU wy OY 
bi r Perjury : — ontrary to the Pu | „ eee 
ber ace is hott - reſpect of ſuch oath. et 1t-1 oy 06 ond Wt . 
efore th , y aggravated b bei 5 y is certain, That 3 Inſt. 166. 
N. 4. 5 he is liable to the Ga, ing contrary to his Oath, and 5 
be ſaid io be 0 to the third Palidentir —_— nme 
o far lawfully adminiſtred, that anna: eee 
| „that he who takes it may be- 
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2 Rol. Ab. 
257. 

3 Iaſt. 165 
Yelv. 72. 


3 Inſt. 165. 
Sid. 274 
2 Rol. Ab, 
257. Pl 6. 
Larch. 38, 
132. 

d Vel 11. 
3 Inſt. 166 
See 4 Inſt. 97, 


29 Ca. 2 25 
2 Rol. Re. 427. 
4 Inſt. 278. 


manner of Validity, and is no otherwife regarded, than as it hath the 


3 Inft. 168. 


Cro. Ci. 97, 


88, 99 


I Ventr. 181» 


1 Syd. 148. 
* Rol. Ab. 


83. Pl. 9. 

Cro. El. 609. 
di Leon. 129. 
Cro. El. 135, 


905. 

1 Rol. Ad. 40. 
Pl. 16,17,18. 
69 Pl. 42. 
1 Sid. 244 
Rol. Re. 79. 
Noy 128. 
5 Mod. 348. 
Moore 656. 


Pl. 900. 


2 Keb. 452, 


2 Rol. Ab. 
77. Pl. 4, 5. 


publick Nature, without legal Authority for their ſo doing, or d befor 
» Cro.El.16g. 


ſeemingly colourable, but in Truth unwarranted and merely void, can 


ſtanding ſuch Reverſall . fins 
Sec. 5. As to the fourth Particular, vis. In what kind of Oaths Tel. 
jury may be committed, it ſeemeth clear, That a Man may be in Danger of 


Of Perjury, Book] 
come guilty of Perjury by ſwearing falſly; it ſeemeth clear, * 
Oath whatſoever taken before à Perſons no merely in a EA 
pacity, or © before thoſe who take upon them to adminiſter Oaths of: 


thoſe who are legally authorized to adminiſter ſome kinds of Oaths, bi 
not thoſe which happen to be taken before them, or even © before thok 
who take upon them to adminiſter Juſtice by Vertue of an Author 


never amount to Perjuries in the Eye of the Law, becauſe they are of 0 
manner of Force, but are altogether idle: And from the ſame Ground i 


ſeemeth alſo clearly to follow, That no falſe Oath in an Affidavit, made 


before Perſons falſly pretending to be authorized by a Court of Juſtice 
to take Affidavits in relation to Matters depending before ſuch Court, can 
properly be called Perjury, becauſe no Affidavit is any way regarded 
unleſs it be made before Perſons legally intruſted with a Power to take it, 
s being both of ſufficient Ability to ask all proper Queſtions of the Party 
who (hall make ſuch Affidavit, and alſo of ſuch Integrity as not to ſuffer 
any Thing to be inſerted therein, to the Truth whereof the Party bath not 
ſworn. And though it may be ſaid, That an Affidavit taken before Ber- 
fons falſly pretending to be commiſſioned for ſuch Purpoſe by the Court 
of Juſtice, doth directly tend to impoſe upon ſuch Courts, and may 
poſſibly happen through Surprize to be read, and may alſo in its own 
Nature be altogether as heinous, as if it had been made before Perſons 
regularly impowered to take it; yet inaſmuch as it is of it ſelf of no 


Appearance of being ſworn before Perſqns legally commiſſioned, with- 
out which it would have no manner of 8 

of this Nature are moſt properly puniſhed, by ſeverely chaſtiſing thoſe 
who uſurp ſuch an Authority of adminiſtring Oaths without any legal 
Warrant. However it hath been adjudged, That a falſe Oath, taken be- 
fore Perſons who having been commiſſioned to examine Witneſſes, hap- 
pen to proceed after the Demiſe of the King who gave them their Com- 
miſſion, and before Notice thereof, may be puniſhed as Perjury ; fort 
would be of the utmoſt ill Conſequence to make ſuch Proceedings void; 


and therefore though all ſuch Commiſſions be in Strictneſs legally dete. 


mined by the Demiſe of the King who gave them, without any Notice; 
yet for the Neceſſity of the Caſe, whatever is done under them before 
ſuch Notice, muſt be ſuffered to ſtand good; for otherwiſe the moſt in- 
nocent and moſt deſerving Subjects would be unavoidably expoſed to num- 
berleſs Proſecutions for doing their Duties, without any Colour of a Fault 
And Ouære, Whether a Perjury in a Court whoſe Proceedings are after- 
wards reverſed by Error, may not ſtill be puniſhed as Perjury, notwith- 


being guilty thereof, not only in reſpec of a falſe Oath, taken by hm 
as a Wirnes for another, — 2 in reſpect of a falſe Oath taken by bim 
in his own Cauſe, either in an Anſwer to Queſtions put to him in a Court 
of 2 Law or b Equity, having Power to purge him upon Oath concerning 
his Knowledge of the Matters in Diſpute, or in his © Affidavit concen 
ning ſome collateral Matter, wherein the Parties own Oaths are allow 


to be taken. But it ſeems, That a juror who gives a Verdict contrary | 


to manifeſt Evidence, is not properly guilty of Perjury within the above 


only 


mentioned Deſcription, becauſe he is not ſworn to depoſe the Truth, 5 


% r . cs ws — 


redit, it ſeemeth that Offence, 


am__ © 
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Sil. 6. Cbapter of in foro hum oſition ok others, | 
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Ouh which 1 ah the fifth Pa PITACY. | by $ ſhall be 15 in ma 75 
Oo e che Faſt n all be ſet forth m ny 
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2 Rol. Re 368. 
Palm. 38 2. 


_ dant's, becauſe they were marked with ſuch a Mark, which he knew to 
be the Defendant's Mark, where in Truth the Defendant never uſed ſuch 
a Mark; for the giving ſuch a ſpecial Reaſon for his Remembrance could 


1 Sid. 274. 


ſigned may be, which is directly contrary to what ſeems to be clearly 
taken for granted in other Books. And therefore perhaps where it ß 
ſaid, That a Man may be guilty of Perjury in a Thing not material, no 


ſwering to a Matter not charged in the Bill, as by anſwering to the 
Matters therein contained, which may alone be ſaid to be material, be- 
cauſe the Defendant is not obliged in his Ariſwer to take Notice of any 


for Perjury at Common Law, ſetting forth a falſe Oath in ſuch an An- 


1 Keb. 93 5. 


Vide infra 
SeQ. 23. 


Cro. Ja. 212. 


12 Co. 101. 
2 L:on 198. 


without it; and though it ſignified nothing to the Merits of the Cauſe 


there doth not ſeem to be any Reaſon why it ſhould not be equally pu- 
_ debated, and therefore ſhall leave it to every Man's own Judgment, which 


from the Conſideration of the Circumſtances of each particular Caſe, 
may generally without any great Difficulty diſcern whether the Matter 


lleſs the contrary be proved by the other Side: Whereas in all Proſecu- | 
tions upon the Statute, it is neceſſary expreſly to ſhew in what manner 


extending only to ſuch Perjuries whereby ſome Perſon is grieved, cl. 
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guilty of Perjury, inaſmuch as nothing can be more apt to incline a Jury 
to give Credit to the ſubſtantial Part of a Man's Evidence, than his 2 
pearing to have an exact and particular Knowledge of all the Circum. 
ſtances relating to it. And upon theſe Grounds, I cannot but think the 
Opinion of thoſe Judges very reaſonable, who held, That a Witneſs wa; 
guilty of Perjury, who in an Action of Treſpaſs for breaking the Plain. 
tiff's Cloſe, and ſpoiling it with Sheep, depoſed that he ſaw thirty or 
forty Sheep in the ſaid Cloſe, and that he knew them to be the Defen. 


not but make his Teſtimony more credible than it would have been 


whether the Sheep had any Mark at all or not, yet inaſmuch as the aſſign. 
ning ſuch a Circumſtance in a Thing immaterial had ſuch a direct Ten- 
dency to corroborate the Evidence concerning what was moſt material 
and conſequently was equally prejudicial to the Party, and equally cri- 
minal in its own Nature, and equally tending to abuſe the Adminiſttz- | 
tion of Juſtice, as if the Matter ſworn had been the very Point in Iſle, 


niſhable. But I cannot find this Matter any where throughly ſettled or 


in which Perjury is aſſigned, were wholly impertinent, idle, and inſig- 
nificant, or not, which ſeems to be the beſt Rule for determining whe- 
ther it be puniſhable as Perjury or not. But it is ſaid in Siderfin, ſpeak- | 
ing as I ſuppoſe of an Anſwer in Chancery, that a Man may be guilty 
of Perjury at the Common Law by ſwearing a Thing not material; but 
ſurely this ought not to be underſtood in fo great a Latitude, as if it 
were meant that every Falſity in ſuch an Anſwer muſt needs be Perjury, 
howſoever foreign, circumſtantial and trivial the Point wherein it is al- 


more may be meant, but that he may be as well guilty thereof, by au. 


thing elſe ; or elſe perhaps the Meaning may be, That in a Proſecution 


ſwer, relating to the Thing ſaid to be in Variance, the Falſity ſhall be 
intended primd facie, to have been ſome way material in the Cauſe, un- 


the falſe Oath is material to the Cauſe in Queſtion, becauſe that Statute 


not maintain a Proſecution which does not bring the Caſe within the 

Purview of it, by ſhewing that ſome one was grieved by the 7 

complained of, which he could not be, unleſs the Thing ſworn were ar 

way material. However it ſeemeth to be clear, That a Man may 33 yo | 

be guilty of Perjury by a falſe Oath tending to extenuate or aggrav? 

the Damages, as by an Oath which is direct to the Fact in Iſſue. 90 
OE * 
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5:8. 9. As to the eighth. Particular, viz. how far the falſe Oath muſt 
he credited, it hath been holden not to be material upon an Inditment 
of Perjury at Common Law, whether. the falſe Oath were at all credited _ 
or whether the Party in whoſe Prejudice it was intended, were in the; Leon. 230. 
Event any way aggrieved by it or not, inaſmuch as this is not a Proſecu- 2 Leon. 21. 
ton grounded on the Damage to the Party, but on the Abuſe of pub- 
o . | 
3 10. Subornation of Perjury by the Common Law, ſeems to be 1 Rol. Ab. 4. 
an Offence in procuring a Man to take a falſe Oath amounting to Per- PI. 21.57. Pl. 
jury, who actually takes ſuch Oath ; but it ſeemeth clear, That if the Per- . - 2. 
ſon incited to take ſuch an Oath do not actually take it, the Perſon by Cro 4 156. 
whom he was ſo incited is not guilty of Subornation of Perjury; yet it is Cro. Ca. 337. 
certain, That he is liable to be puniſhed not only by Fine, but alſo by 1 
infamous corporal Puniſhment. nn | 
He. 11. Thus far of Perjury and Subornation of Perjury by the Com- 
mon Law, and now I ſhall proceed to examine in what Manner theſe Of- 
fences are reſtrained by Statute; as to which it is to be obſerved, that it is 
enacted by 5 El. 9. That whoever ſhall unlawfully and corruptly procure any 
Witneſs or Witneſſes by Letters, Rewards, Promiſes, or by any other ſiniſter and 
unlawful Labour or Means whatſoever, to commit any wilful and corrupt Per- 
jury, in any Matter or Cauſe what ſoever depending in Suit and Variance, by any 
Writ, Aion, Bill, Complaint or Information, in any wiſe concerning any Lands, 
Temements or Hereditaments, or Goods, Chattels, Debts or Damages, in any of 
the King's Courts of Chancery, White-hall, or elſewhere, within any of the King's 
Dominions of _ or Wales, or the Marches of the ſame, where any Per- 


ſon or Perſons ſhall have Authority by Vertue of the King's Commiſſion, Patent 
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or Writ, to hold Plea of Land, or to examine, hear, or determine, any Title of 
Lands, or any Matter or Witneſſes concerning the Title, Right, or Intereſts of 


am Lands, or Tenements, or Hereditaments, or in any of the King's Courts 
of Record, or in any Leet, View or Frank: Pledge or Law-Day, Ancient De- 
meſne-Court, Hundred: Court, Court- Baron, or in the Court or Courts of the Stan- 
nary in the Counties of Devon or Cornwal, or ſhall unlawfully and corruptly 
procure or ſuborn any Witneſs or Witneſſes, who ſhall be ſworn to teſtify in per- 
petuam Rei Memoriam, ſhall for ſuch Offence, being thereof lawfully convicted 
or attamned, forfeit the Sum of Forty Pounds. And if any ſuch Offender ſo 
being convilted or attained, ſhall not have any Goods or Chattels, Lands, or 
Tenements, to the Value of forty Pounds, that then every ſuch Perſon ſhall ſuf- 
fer Impriſonment by the Space of one half Year without Bail or Mainprize, and 
fund vpon the Pillor y the Space of one whole Hour, in ſome Market-Town, next 
edjoining to the Place where the Offence was committed, in open Market there, or 
the Market-Tows it ſelf where the Offence was committed. FD 
Keck. 12. Alſo it is farther enacted by the ſaid Statute, Par. 5. That no 

Se being ſo convicted or attainted, ſhall from thenceforth be received as 4 
A in any Court of Record, in any of the Kings Domimons of England, 
Wales, or the Marches of the ſame, till ſuch Judgment againſt him ſhall be re- 
verſed by Attaint, or otherwi e; and that upon every ſuch Reverſal, the Party ses 1 Sid. 216. 
geeved ſhall recover Damages againſt the Party who did procure the ſaid Judg- 
3 fo reverſed to be firſt given, &c. 
0 2 13. And it is farther enacted Par. 6. That if any Perſon or Perſons 

either by the Subor nation, unlawful Procurement, ſemſter Per ſwaſion, or 
ares, any other, or Ly their own Act, Conſent, or Agreement, wilfully, and 
N 170 commit any Manner of wilful Perjury, by his or their Depoſition, in any 

g vo before mentioned, or being examined ad perpetuam Rei Memoriam, 
then every ſuch Offender being duly convicted or attained ſhall forfeit twenty 


L 2 | Pound. 
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prize; and the Oath of ſuch Offender ſhall not from thenceforth be received in any 


be grieved, hindred, or moleſted, by Reaſon of any of the Offences before ner. 


without, may enquire of, hear, and determine all Offences againſt the ſaid Ad. 


22 Leon. 211. 
3 Leon. 230. 


Shower 190. 
b Her 12. 
Cro. EI. 147. 


cSavil 43. 


d 2L -o 214. 
3 Leon. 230. 


Her. 12. 
Savil 43- 
Cro. El. 147. 


e Cro. El. 105. 


on which Reverſal the Party grieved ſhall recover Damages in the Manner before 


where he ſhall have both Ears nailed, &ce. 
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Pounds, and have Impriſonment by the Space of {ix Months without Bail o- Max. 


Court of Record in England or Wales, until ſuch Judgment ſhall be reverſed, &c. 


mentioned. And it is farther enacted Par. 7. That if ſuch Offender ſhall nt 
have Goods or Chattels to the Value of twenty Pounds, That then ſuch Per "ſon ſbal 
be ſet on the Pillory in ſome Market-Place within the Shire, City, or Borough 
where the Offence ſhall be committed, by the Sheriff or his Miniſters, if it foul 
fortune to be without any City or Town Corporate; and if it happen to be within 
any ſuch City or Town Corporate, then by the head-Officer of ſuch City, de. 


Seck. 14. And it was farther enacted Par. 8. 9. That one Moiety of th 
ſaid Forfeitures ſhall be to the King, and the other Mozety to ſuch Perſon as ſoul 


toned, that will ſue for the ſame, &Cc. and that as well the Judge and Judge of 
every ſuch of the ſaid Courts where any ſuch Suit ſhall be, and whereupon any 
ſuch Perjury ſhall be committed, as alſo the Juſtices of Aſſize and Gaol- Deli. 
ry, and Fuſtices of Peace at their Quarter- Seſſions, both within the Liberties and 


Sect. 15. But it is provided Par. 11. That the ſaid AF ſhall no way ex· 
tend to any Spiritual or Eccleſtaſtical Court, but that every ſuch Offender as ſil 
offend in Form, as aforeſaid, (hall be puniſhed by ſuch uſual and ordinary Lun 
as are uſed in the ſaid Courts. EO ro Ty 
Seck. 16. Alſo it is provided Par. 13. That the ſaid Statute fhall not u. 
ſtrain the Authority of any Judge, having abſolute Power to puniſh Perjury before 
the Making thereof, but that every ſuch Judge may proceed in the Puniſhment of 
all Offences, puniſhable before the making of the ſaid Statute, in ſuch wiſe as they 
amieht have done, and uſed to do, to all Purpoſes, ſo that they ſet not upon the 
Offender leſs Puniſhment than is contained in the ſaid AF. From whence it 
ſeemeth undoubtedly to follow, That the Court of King's Bench, gc. 
proceeding upon an Indictment, or Information of Perjury or Suborns- 
tion of Perjury at Common Law, may not only ſet a diſcretionary Fine 
on the Offender, but alſo condemn him to the Pillory, without making 
any Inquiry concerning the Value of his Lands or Goods. 


my the better underſtanding of the other Parts of this Statute I ſhall 
_ conſider the following Particulars : 1 


1. How far the very Words of the Statute muſt be purſued in a Pro 
ſecution grounded thereon. = „„ 
2. In what kind of Oaths one may incur the Danger thereof. 
* 500 far the falſe Oath muſt appear to have been prejudicial to ſome 
Perſon, . | 


Seck. 17. As to the firſt of theſe Particulars it hath been holden, un 
in every Proſecution on this Statute the Words thereof mult be exact 
purſued, and therefore that an Indi ment or Action on the ſaid wer 
alledging that the Defendant depoſed ſuch a Matter ® falſo & _ he 
b falſo & corruptè, or © falſo & voluntarie, without expreſſy ſaying, 2 : 
did it voluntarie & corrupte, is not good; and that ſuch a Defect r 6 
d ſupplied by adding the Words contra ſor mam Statuti, or Slant 
volunt arium &. corruptum commiſit Perjurium Alſo it hath been © ho N 
That it is neceſſary expreſly to alledge that the Defendant was mou l 
therefore that it is not ſufficient to ſay, that adio per ſe ſacro Evangelis $4, 


depoſit, ; 


% 
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' $4. 18. However it hath been reſolved, That it is not neceſſary to 3 Bulft. 147. 
hew whether the Party, who is accuſed of Perjury, did take the falſe 
| 03th through the Subornation of another, or without any ſuch Suborna- 


tion, notwithſtanding the Words of the Statute are, af any Perſon either by 
the Subornation, proj Procurement, ſiniſter Per ſwaſion, or Means of any other, 
or by their own Af, Conſent or Agreement commit wilful Perjury, &c. for inaſ⸗ 
much as there is no Medium between the two Branches of this Diſtin- 
ion, ſo that all Perjury whatſoever muſt needs come within one of them; 
and it is no way material under which of them it doth come, it is a rea- 
ſonable Expoſition to look on the ſaid Words as put into the Statute ex 
amdenti, ſeeing they expreſs no more than the Law muſt needs have vide ſuprs 
implied without them ; from whence it follows, That they operate no Ch.. S. 8 
more than if they had not been expreſſed, and conſequently ſhall not 
oblige the Proſecutor neceſſarily to purſue them, which would put him 
under the Difficulty not only of proving the Perjury, which alone is 
material, but alſo of ſhewing it to be within one of the Branches of the 
aid Diſtinction, which is nothing to the Purpoſe. Sn 
Set, 19. As to the ſecond of the above mentioned Particulars, viz. 
ln what kind of Oaths one may incur the Danger of this Statute, it hath 
been reſolved, That no one can be guilty of Perjury within the Meaning 
thereof, in any Caſe wherein a Man may not poſſibly be guilty alſo of 
Subornation of Perjury within the ſame Statute ; for it is very reaſonable 
to give the whole Statute the ſame Conſtruction; nor can it well be in- 
tended, that the Makers thereof, who expreſly inflict a greater Penalty on 
Subornation of Perjury than on the Perjury it ſelf, ſhould mean to ex- 
| tend the Purview of the Law in relation to what they eſteemed the leſ- 
ſer Crime, farther than in relation to that which they eſteemed the grea- 
ter; from whence it hath been argued and determined, That becauſe that 
| Part of the Statute, which concerns Subornation of Perjury, extends only 
to Subornation of Perjury in Matters depending in Suit 5 Writ, Action, 
Bil, Plant, or Information, in any wiſe concerning Lands, Jencaenie, or Ho- 
reditawents, or Goods, Chattels, Debts, or Damages, &c. thereforc the follow- 
ing Clauſe concerning Perjury it ſelf, tho' it be penned in more general 
Words, ſhall come under the ſame Reſtriction. And from hence it clear- 
ly follows, That no Perjnry upon an Indictment, or criminal Informa- 
non, can bring a Man within the Danger of this Statute, becauſe they 
me omitted in the above mentioned Clauſe. Alſo upon this Ground it Cro. Ja. 120. 


5 Co. 97. b. 


3 I to account for the Judgment in Price's Caſe, who being in- 
ied I0 


r aPerjury ſuppoſed to be committed by him in an Information 
or the King, which as | ſuppoſe muſt be intended to have been a criminal 
one, was diſcharged upon an Exception taken to the Indictment; but if 
b laformation whereon the ſaid Perjury was ſuppoſed to have been 
dune. had been of a civil Nature, I do not ſee any Reaſon why it 
"aa not be as wel} within the Meaning, as it ſeems to be expreſly with- 
= A of the Statute; for ſurely the Opinion, That the King can- 
Hy y inditment, which is his own proper Suit, puniſh his own Witneſs, 
thy ps him, cannot be agreeable to Law, becauſe however the Per- 
hy uch a Witneſs may ſeem to tend to promotę the King's Intereſt in 
- — to the Cauſe which happens to be in Diſpute; yet certainly it is 
+ ass Crime in its own Nature, and as much an Abuſe to Juſtice, 
54 the lame ill Conſequence to the Publick, and conſequently as wor- 
A the King's Reſentment, as if it had been taken againſt him. 
ade 8 Alſo it hath been reſolved, That this Statute extends to no 
| OY except that of a Witneſs, not only becauſe the Clauſe 
| | con- 


3 Inſt. 164. 
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concerning Subornation, to which the ſubſequent Clauſe concerning per. 


jury hath a Reference, relates to Perjury by Witneſſes only, but al 


» Cro El. 148 * 
2 Leon 201. 
Daliſ 84. 
Yclv. 120 

d 2 Rol. Ab. 
„ 

© 2 Leon 201. 
d Noy 7 108 
Finch 450. 

© Moore 627, 


2 Rol. Ab. 

7 Rol i 

1 Rol. Re.79. 
3 Kc ble 345. 


becauſe the Clauſe concerning Perjury mentions only Perjury commit. 
ted by Perſons in their Examinations, ad perpetuam Rei memoriam, or elſe 
in their Depoſitions in ſome of the Courts above mentioned, which in 
common Speech are taken for ſuch Oaths only as are taken by a Wit. 
neſs; and from hence it follows, That no one can come within the St 
tute by Reaſon of any falſe Oath in an ® Anſwer to a Bill in Chancery, ot 
in Þ ſwearing the Peace againſt another, or in a e Preſentment made by 
him as Homager of a Court-Baron or by Reaſon of a falſe 4 Wager of 
Law, or for taking a falſe Oath before © Commiſſioners appointed by the 
King to make an Inquiry concerning his Title to certain Lands, 

Sect. 21, Alſo it hath been ſaid, That he who makes a falſe Aﬀidavit 
againſt a Man in a Court of Juſtice, is not within this Statute; but per. | 
haps the Books wherein this Opinion is holden, ought to be intended on- 
ly of ſuch Affidavits which no way relate to a Cauſe depending in Suit 


before ſuch Court ; for if they be of ſuch a Nature, That either of the 


Parties in Variance be grieved, hindred, or moleſted in Reſpect of their 
Cauſe in ſuch Court by Reaſon of the Perjury ; as where a Trial is put 


off, or a Judgment or Execution ſet aſide upon a falſe Affidavit, the . 
tence ſeems to be not only within the Meaning of the Statute, but alſo 


Vide 2 Leon. 
40. 


1 Rol. Ab. 30. 
Pl. 3, 42. Pl. 
27. 


within the very Letter of it, unleſs the Words, Witneſſes and Depoſii- 
ons, are confined to ſo ſtrict a Signification, as to bear no kind of Appli- 
cation to any other Perſons or Oaths, except thoſe which are made uſeof 
upon the Trial of the Iſſue in Queſtion, for which I cannot find any good 
Authority. However partly perhaps from this Notion, and partly becauſe 
the Statute ſpeaks expreſly only of Depoſitions in the Courts above men- 
tioned, it hath been queſtioned, Whether a falſe Oath before a Sheriff 
upon a Writ of Inquiry of Damages, be within the Statute or not ? But 
if it be conſidered, That the Party to whoſe Prejudice ſuch a falſe Oath 
is taken, is as much grieved by it as if it had been taken in the very Court, 
and the principal Judgment of the Cauſe depends upon ſuch an Inqur 
ry; and the Depoſitions made before the Sheriff, may as properly bc 
ſaid to be Depoſitions in the Court, by which the Sheriff is commiſſioned 


to take the Inquiry, as Depoſitions taken before Juſtices of N. Pri, 


upon a Trial of an Iſſue joined in a ſuperior Court, which are undoubtedly | 
within the Meaning of the Statute; and alſo inaſmuch as thoſe who giv 
Evidence before a Sheriff upon ſuch an Inquiry may in the common Ul: 


of the Word, be as properly called Witneſſes, as thoſe who give Evidence 
before the Court in which an Iſſue is joined, it ſeemeth to be the more 


See the Aut ho. 
rities above 
cited. 


Cro. Ja. 8. 


plauſible Opinion, that ſuch a Perjury is within the Statute : But {inc 
it is diſputable, whether it be ſo or no, and it is certain that it is Per 
jury at Common Law, and that in all Caſes whatſoever where a Man 
takes a falſe Oath, which is not Perjury within the Statute, but is looked 
on as Perjury at Common Law, he is ſtill puniſhable for it by Indicl- 
ment or Information at the Common Law, it is certainly moſt adviſable 
to proſecute ſuch an Offender at the Common Law, and not upon the 


Statute. 5 
Feck. 22. As to the third Particular, viz. How far the falſe Oath 


muſt appear to have been prejudicial to ſome Perſon, it bath been _ 
jected from the above mentioned Clauſe, which giveth an Action wa 


Party grieved by the Offences mentioned in the Statute, That no 


Oath is within the Meaning thereof, which does not give ns FO 
juſt Cauſe of Complaint; and upon this Ground it hath been ſaid, wy 


4 


6 
e 
4 
44 
+ 
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BR OT. * 
he who beats a Thing which is true, but not known by him to be ſo, Ws. 166. 
dene, within the Statute, becauſe how ſoever heinous his Offence may be geg. es 
s 5 1atare: vet, when it proves in the Event to be in Mainte- Con. Hetley 
in its own Nature; Vet, N Toe | Hae” 
nce of the Truth, it cannot be ſaid to give him a Juſt Cauſe of Com- 97. 
ink who would take Advantage againſt another from his Want of le- 
| Evidence to make out the Juſtice of his Cauſe. 5 
ß. 22. Alſo from the ſame Ground it ſeemeth clearly to follow, 
That no falſe Oath can be within the Statute, unleſs the Party againſt 
whom it was ſworn ſuffered ſome Kind of Diſadvantage by it, for other- Vide ſupra, 
viſe it cannot be ſaid that any one was grieved, hindred, or moleſted by ak. 165 
| it; and therefore it is certain, That in every Proſecution upon the Sta- 
tute, it is neceſſary to ſet forth the Record of the Cauſe wherein the Pere 
ry complained of is ſuppoſed to have been committed; and alſo to 
prove at the Trial of the Cauſe, That there is actually ſuch a Record, Coke Ear. 
by producing the Record it (elf, or a true Copy thereof, which muſt * 165. 
agree with that which is ſet forth in the Pleadings, without any material + Rol. Re.76. 
Variance ; for otherwiſe it cannot legally appear, That there ever was! Keb. 452, 
ſuch 2 Suit depending, wherein the Party might be prejudiced in the Nn 252. 
Manner ſuppoſed : Alſo it ſeems to be agreed, That it is neceſſary not on- 
ly to ſet forth the Point wherein the falſe Oath was aſſigned, but alſo to : Leon. 12. 
ſlew in what Manner it conduced to the Proof or Diſproof of the Matter ? Kol. Re. 
in Debate between the Parties; and it hath been adjudged, That an In- Ge: Ca. 351, 
| dicment ſetting forth a Suit concerning the Manor of Dale, and aſſign- 17 353 | 
ing a falſe Oath concerning the Manor (Marerinm prædictum innuendo) is „ 
not good,” becauſe it no otherwiſe appears, That the falſe Oath did con- Cro. El. 428. 
| cern the Manor of Dale, but by the Innuendo, which is not a ſufficient 
Averment. Alſo upon the ſame Ground it ſeems to be ſafeſt in a Proſe- 
| cution upon the Statute for a falſe Oath in Chancery, to ſet forth the Bill Keb 935, 
and Anſwer, That the Plaintiff may appear to have been aggrieved by?“ ?- 
itz and for the ſame Reaſon it ſeemeth alſo, That you ought in ſuch a 
Proſecution of a Witneſs in Chancery, to ſet forth the Interrogatory in 7 Sid. 106. 
particular, and ſhew how it was material: Alſo it hath been reſolved, 
That as in an AQtion on the Statute brought by one Perſon, it muſt ap- 2 Leon. 1. 
pear, That the falſe Oath was prejudicial to the Plaintiff; ſo in an 3 Leon. 58: 
Action by more than one, it muſt appear to have been prejudicial to every 
one of the Plaintiffs : And it hath been ſaid, That it is not ſufficient to 
ſhew that the falſe Oath cauſed the Court to make an Award againſt the 
Plaintiff, unleſs it alſo appear that ſuch an Award was prejudicial to 
bim, and therefore where the Plaintiff at a Trial in Ejectment challenged 
a Juror, and proved his Challenge by a falſe Oath, by reaſon whereof the 
Inqueſt was not taken, and conſequently the Poſſeſſion of the Defendant, 
vio had a defeaſible Title, continued longer than it otherwiſe would 
we done; it hath been adjudged, That ſuch a Defendant cannot have 
an Action on the Statute againſt ſuch Witneſs, becauſe in Truth he gained 
a Advantage by the Perjury. Alſo it bath been holden, That it is not 
lutticient to ſhew that the Perjury, for which an AQion is brought upon 
the Statute, was actually prejudicial to the Plaintiff, unleſs it be alſo 
ſbeun to have been made in ſome Cauſe which may properly be ſaid to 
wy been degending in Suit between him and the Perſon for whom the 
; nels was examined; and therefore it hath been holden, That where 
brought a Bill in Chancery againſt B. and the Lord Keeper, by an 
_ made C. to be as a Party to the Bill againſt B. and afterwards a 
er wet forth to examine Witneſſes between B. and C. upon 
ich P. being produced as a Witneſs on the Part of C. ſwore diretly 
Aaa for 


2 Leon. 40 
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e Party, but perhaps the Authority of this Opinion may juſtly be queſtion. 


4h Keb. g. 
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Yelv. 22. for him againſt B. whereupon a Decree was made againſt B. yer B. can. 
not have an Action on the Statute, becauſe C. was not a Party to the Suit 

but came in 4 Latere, by an Order; and it is ſaid, That the Words of the 

Statute are, where one is grieved by a Depoſition in a Suit between Party and 


ed, not only becauſe the Words of the Statute whereon it is grounded are 
miſtaken, but alſo becauſe the Offence ſeems in Truth to be both within 
the Meaning and Letter of the Law, ſince thereby a Perſon is grieved in 
reſpect of a Cauſe depending in Suit in a Court mentioned in the Statute: 
2 Leon. 198. However there ſeems to be no doubt, but that a Perjury which only tends 
to increaſe or leſſen the Damages to be given to a Plaintiff, is as much 
3 within the Statute, as any Perjury which goes directly to the Point of 
1 Sid. 148. the Iſſue: Alſo it ſeemeth to be ſettled, That Perjury in a Cauſe where 
2 Keb. 718, in an erroneous Judgment is given, is a good Foundation of a Profecy- 


af 531, tion upon the Statute, while ſuch Judgment ſtands unreverſed. 


2 


— 


HAF. LXX. 
f Foreery. 
C NF Forgery there are two Kinds: 


1. By the Common Law. 
2. By the Statute, 


Seb. 1. Forgery by the Common Law ſeemeth to be an Offence in 

falſly and fraudulently making or altering any Matter of Record, or any 
other authentick Matter of a publick Nature; as a Pariſh Regiſter, or any 
Deed or Will. 1 


For the better Underſtanding whereof, I ſhall endeavour to ſhe: | 


1. In what Caſes the Making or Altering of a Writing, ſhall be (aid to 
be ſo far falſe and fraudulent, as to amount to Forgery. 
2. That a Man may be guilty of Forgery in reſpect of all the abov: 
mentioned Writings, and of no other. 


Seck. 2. As to the firſt Particular, it is ſaid to be poſſible for a Man 

knowingly to make a Deed in his own Name, and alſo to ſign and fea] i 

himſelf, which yet in Judgment of Law may be no better than a dow: 

right Forgery ; as if a Man make a Feoffment of certain Lands to }. \. 

; 'nft. 169. and afterwards make a Deed of Feoffment of the ſame Lands to J. H. 
5 > of a Date prior to that of the Feoffment to J. S. in which Caſe be 5 
ſiid to be guilty of Forgery, becauſe he knowingly falſiſies the Date, } 
in order to defraud his own Feoffee, by making a ſecond Conveyance 

which at the Time he had no Power to make: Alſo it is ſaid, That his 

Moore 655. Crime would have been no leſs, if by his Conveyance he had paſſed ny 
an equitable Intereſt for good Conſideration, and had afterwards 0 

Nene, ſuch a ſubſequent antedated Conveyance endeavoured to avoid it. Allo 
„ many other Caſes a Writing may be ſaid to be forged where 3 
3Tuft. 130. the Hand nor Seal of any one are forged; as whert one being directe 


wr Aba to draw up a Will for a ſick Perſon, doth inſert ſome Legacies ther 99 7 | 


Chap. 70, Of Forgery, 18 3 1 » 
his own Head z or where one finding another's Name at the Bottom of a 33 
Letter at a conſiderable Diſtance from the other Writing, cauſes the Let- | 
ter to be cut off, and a general Releaſe to be written above the Name, 3 laſt. 277. 
and then takes off the Seal, and fixes it under the Releaſe; or where 
one inſerts into an Indictment the Names of thoſe againſt whom in Truth 3 Mod 66, 
ir was not found; or where one makes any fraudulent Alteration of the 
| Form of a true Deed in a material Part of it; as by making a Leaſe of 
the Manor of Dale appear to be a Leaſe of the Manor of Sale, by chan- 
ging the Letter D. into an S. or by making a Bond for five hundred 3 Inſt. 169, 
| Pounds, expreſſed in Figures, ſeem to have been made for five Thouſand, Moore 613. 
by adding a new Cypher. But Sir Edward Coke ſeems to ſay, That a 
Deed ſo altered may more properly be called a falſe than a forged Wri- 
| ting, becauſe it is not forged in the Name of another, nor his Seal nor; taſt. 169. 
| Hand counterfeited. But I ſee no good Reaſon why ſuch an Alteration 
of a Leed ſhould not as properly be called Forgery, as the entire Making Vide Moore 
of 3 new Deed in another's Name; for in both Caſes not only the Fraud ” Mod 66. 
and Villany are the very ſame, but alſo a Man's Hand and Seal are falſſ 
made Uſe of to teſtify his Aſſent to an Inſtrument, which after ſuch an 
Alteration is no more his Deed than a Stranger's. Allo the Notion of Vide 2 Rol. 
Forgery doth not ſeem ſo much to conſiſt in the counterfeiting a Man's 1 ogg 
| Hand and Seal, which may often be done innocently, but in the endea- 8 
vouring to give an Appearance of Truth to a mere Deceit and Falſity, 
and either to impoſe that upon the World as the ſolemn Act of another, 
which he js no way privy to, or at leaſt to make a Man's own Act appear 
to have been done at a Time when it was not done, and by Force of ſuch 
a fallity to give it an Operation, which in Truth and Juſtice it ought 
not to have, as appears by the foregoing Caſes in this Section, to moſt 
of which Sir Edward Coke himſelf ſeems to agree. | Ys a 
Keck. 3 But it ſeemeth to be clear, That he who writes a Deed in Pult 46. 
another's Name, and ſeals it in his Preſence, and by his Command, is . 
not guilty of Forgery, becauſe the Law Jocks on this as the other's own Moore 619. 
Sealing. | | | | Sal = 
delt. 4 Alſo it hath been adjudged, That he ſhall not be puniſhed Fry 
tor Forgery who razeth out the Word Libris, out of a Bond made to 
himfelf, and putteth in Marcis, becauſe here is no Appearance of a frau- 
dulent Defign to cheat another, and the Alteration is prejudicial to none 
but to him who makes it, whoſe Security for his Money is wholly avoided 
by it; yet it is (aid, That it would be Forgery, if by the Circumſtances 
of the Caſe it ſhould any way appear to have been done with an Eye 
i gaining an Advantage to the Party himſelf, or of prejudicing a third 
berſon : Alſo it is holden, That ſuch an Alteration, even without theſe 
eumſtances is a Miſdemeanour, tho it be no Forgery. HL 
Het. 5. It hath been reſolved, That a Man hall not be adjudged 
pity of Forgery for writing a Will for another without any Directions 
om bim, who becomes Non Compos before it is brought to him; for it is Moore 76s, 
not the bare Writing an Inſtrument in another's Name withapt his Pri- 
11 but the giving it a falſe Appearance of having been executed by 
3 makes a Man guilty of Forgery. | = 
3 it is ſaid, That regularly a Man cannot commit an Act of Moote 26 
dety by a bare Nonfeaſance, as by omitting a Legacy out of a Will, Noy 16. 
Which he is di ; 4 _ holden b 
— directed to draw for another; yet it hath been holden by 
aul en in this very Caſe, That if the Gmiſſion of a Bequeſt to one 
ee, Alteration in the Limitation of a Bequeſt to another, as 
© Omiſſion of à Deviſe of an Eſtate for Life to one Man cauſeth 
| | 2 
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d Ro). Ab. Seck. 10. Thirdly, It is alſo unqueſtionable, That a Man may be in 


Noy 101.) That the Forging another's Hand, and thereby receiving Rent due to 


3 Bult 265 Deeds concerning private Matters are alſo of a private Nature, as much 


a Rol. Ab cs. Seck. 8. And firſt it is clear, That one may be guilty thereof by the 


184 Of Forgery. Book] 
a Deviſe of the ſame Lands to another to paſs a preſent Eſtate which 
otherwiſe would have paſſed a Remainder only, he who makes ſuch an 
Omiſſion is guilty of Forgery. YE | 

Sect. 7. It ſeemeth to be no way material, whether a forged Inſtru. 

| ment be made in ſuch a Manner, That if it were in Truth ſuch as ; i 

1 Sid. 142, counterfeited for, it would be of Validity, or not; and upon this 
Ground it hath been adjudged, That the Forgery of a Protection in the 
Name of A. B. as being a Member of Parliament, who in Truth at the 
Time was not a Member, is as much a Crime as if he were. 
And now | am to ſhew in the ſecond Place, That a Man may be guilty 
of Forgery at Common Law, in Reſpe& of any of the above mentioned 
Writings, and of no other. 
Ya! as. s Common Law, by coanterfeiting a Matter of Record; for, ſince the Lay 
Cro. EI. 178. gives the higheſt Credit to all Records, it cannot but be of the utmoſt ill 
3 Mod. 65. Conſequence to the Publick, to have them either forged or fallified, 
| SeF. 9. Secondly, Alſo there ſeemeth to be no doubt, but that one. 
may be guilty of this Crime by the Common Law, by forging any other 
21 Rol. Ab. Authentick Matter of a publick Nature, as a © Privy Seal, or a b Ii. 
68. Pl. 33. © cence from the Barons of the Exchequer to compound a Debt, or 20 
3 55 Certificate of Holy Orders, or a 4 Protection from a Parliament Man. 


65. Fl 5. like Manner guilty of Forgery at Common Law, by forging a © Deed, 
1 and ſurely there cannot be any Reaſon to doubt, but that one may be 
a ; Sid. 142 Equally guilty by forging a f Will, which cannot be thought to be of 
66. Pl leſs Conſequence than a Deed, but I do not find this Point any where 
Raymond 81. directly holden, _ | CO : 

Owen 47. Seck. 11. As to other Writings of an inferiour Nature, it ſeems to 
1 ee have been generally laid down as a s Rule, That the Counterfeiting of 
? Moore 160. them is not properly Forgery ; h and ſome have gone ſo far as to hold, 


ay. N51 Re. him from his Tenants, is not puniſhable at all; and therefore it cannot 

431. but be more ſafe to proceed againſt Offences of this Nature, as Cheats 

1S1d.16,155, than as Forgeries ; but ſurely it cannot be proved by any good Autbo- 

1 Kol ab. rity, That ſuch baſe Crimes are wholly diſregarded by the Common 

66.P1.8,9- Law, as not deſerving a publick Proſecution ; for the Opinion in the 

by porn Books above cited, That they are puniſhable by no Law, ſeems by no 

1 Leon. 101. Means to be maintainable, fince many of them are moſt certainly puniſi- 

Cro. El. 296. able by Force of 33 H. 8. 1. which is ſet forth at large in the following 

: Bulſ. 266. Chapter; neither can it be a convincing Argument, That they are rot 

e puniſhable at Common Law, i becauſe they are of a private Nature; ſince 
elv. 146. 

i Yelv. 146. as other Writings concerning ſuch Matters; yet no one will ſay, Thi 

the Making a falſe Deed concerning a private Matter is not puniſhable 

Common Law; but perhaps it may be reaſonable to make this Diſtinction 

between the Counterfeiting of ſuch Writings, the Forgery whereof hath | 

been already ſhewn to be properly puniſhable as Forgery, and the Coun- 

terſeiting of other Writings of an inferiour Nature, that the former is in 

it ſelf criminal, whether any third Perſon be actually injured thereby, f 

not, but that the latter is no Crime, unleſs ſome one receive a Prejudice | 

from it. A SELLER | — 

Seck. 12. Thus far of Forgery by the Common Law, and now | 0 | 

to conſider Forgery by the Statute, which depends upon g E. 1110 

which it is enacted, That if any Perſon or Perſons upon bis or their own 7" 


4e 
4 


Iuberitance of any 


Chap. 70. Of F orgery. | 
ind Imagination, or by falſe Conſpiracy and Fraud with others, ſhall wittingl;, 
(ultilly, and falſiy forge or make, or ſubtilly cauſe, or wittingly aſſent to be forged 
or aa any falſe Deed, Charter, or Writing ſealed, Court- Roll, or the Will of 
in; Perſon or Perſons in Writing, to the Intent that the State of Freehold or 
7 Perſon or Perſons, of, in, or to any Lands, Tenements, or 
Hereditaments, Freehold or Copyhold, or the Right, Title, or Intereſt, of any 
Perſon or Perſons, of, in, or to the ſame, or any of them, ſhall, or may be mo. Se Pu't 4 


leſted , troub 


* 


Deed, &c. to the forging whereof he was not Party nor Privy ) and ſhall be 
thereof convicted, either upon Aion or AGions of Forgery of falſe Deeds, to be 


funded upon the ſaid Statute, at the Snit of the Party grieved, or otherwiſe, 


according to the Order and due Courſe of the Laws of this Realm, &c. ſhall pay 


| unto the Party grieved his double Coſts and Damages, to be found or aſſeſſed in 


that Court where ſuch Convicl ion ſhall be, and alſo ſhall be ſet upon the Pillory 
in ſome open Market-Town, or other open Place, and there have both his Ears 
cnt off, and alſo his Noſtrils ſlit and cut, and ſeared with a hot Iron, &c. and 


| bal forfeit to the King the whole Iſſues and Profits of his Lands and Tene- 
| ments, and ſuffer perpetual Impriſonment, & c. 


Hel. 13. And it is farther enacted by the ſaid ctatute, Par. 3. That 
if am Perſon or Perſons, upon his or their own Head or Imagination, or by falſe 


| Conſpiration or Fraud had with any other, ſhall wittingly, ſultilly, and falſly 
forge or make, or wittinely, ſubtilly and falſly cauſe or aſſent to be made and 


jorged, any falſe Charter, Deed or Writing, to the Intent that any Perſon or Per- 
ſons ſhall or may have or claim any Eſtate or Intereſ# for Term o Tears, of, in, 


or to any Manors, Lands, Tenements, or Hereditaments, not being Copyiold, or 


am Annuity in Fee-ſimple, Fee-tail, or for Term of Life Lives or Tears, or 


ſhall, as is aforeſaid, forge, make, or cauſe, or aſſent to be mace or forged, any 


Obligation, or Bill obligatory, or any Acquittance, Releaſe, or other Diſcharge of 


«ny Debt, Accompt, Attion, Suit, Demand, or other Thing perſonal ; or ſhall 


pronounce, publiſh, or give in Evidence, (except as is before excepted ) any ſuch 
falſe or forged Charter, Deed, Writing, Obligation, Bill obligatory. Acquittance, 


O 


Releaſe, or Diſcharge, as true, knowing the ſame to be falſe and forged, and ſhall 


be thereof convicted by any of the Ways and Means aforeſaid, he ſhall pay unto 


| the Party grieved his double Coſts and Damages, to le found and aff. ſſed in ſuch Lutw. 190. 


Court where the ſaid Convidl ion ſhall be had, and ſhall be alſo ſet upon the Pil- 


0) in ſome open Market-Town or other open Place, and there hve one of his 


8 ut off, and alſo ſhall ſuffer Impriſonment for one Near, &c. 


„ck. 14. And it is farther enacted by the ſaid Statute, Par. 7 & 8. 
That if any Perſon or Perſons being convicted or condemned of any of the Of 
fences foreſaid by any the Ways or Means above limited, ſhall after any ſuch his 
0 their C(onvickion or Condemnation, eft ſoon's commit or perpetrate any of the ſaid 
(fence in Form a/oreſaid, that then every ſuch ſecond Offence ſh«!l be adjudged 
95 without Benefit of the Clergy, ſaving to all Perſons other than the faid 
fenders, and ſuch as Claim to their Uſes, all ſuch Rights, &c. which they ſhall 
ave fo any the Hereditaments of any ſuch Perſon, ſo as 1s afore ſaid convicted 
7% fed, at any Time before, &c. ſaving alſo the Dower of ſuch Offender s 
e. and the Right of his Heir. f Se 
4 27715 And it is farther enacted by the ſaid Statute, Par. 10. That 
| Jiſlices of Oyer and Terminer, and Juſtices of Aiſize, ſhall have Power 
' 'nqure of, hear and determine the Offences aforeſaid. 
Bbb Set. 


led, defeated, recovered or charged; or ſhall pronounce, putliſh, or- 
| ſþw forth in Evidence, any ſuch falſe and forged Deed, Charter, Writing, Court- 
Roll. or Will, as true, knowing the ſame to be falſe and jorged, as is aforeſaid, 
y the Intent above remembred, (except being an Attorney, Lawyer, or Counſellor, 


| he (ball for his Client, plead, ſhew forth, or give in Evidence ſuch falſe and forged Par. 15. 
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3 Leon. 108. tbe Lord, and falſly pretending by its Title to be ſet forth by the Conſent 


186 = Of Forgery. Book I. 
Seck. 16. But it is provided, Par. 9, 12 & 16. That this 4G or 

Thing therein contained, ſhall not extend to any Ordinary, or his Commiſſ 7 

. . ? ? ay, Cc, 

for putting their Seal of Office to any Will to be exhibited unto them, not kaow- 

4 ing the ſame to be falſe, or forged, or for writing of the ſaid Mill, or prohibiting 
Es of the ſame, nor to any Proctor, &c. of any Eecleſiaſtical Court, for the Hei. 
ting, ſetting forth, or Pleading of any Proxy made according to the Eccleſiaſtical 

Law, &c. for the Appearance of any Perſon being cited to appear in ſuch (ont; 

nor to any Archdeacon, or Official, for putting their anthentick Seal to the ſaid 

Proxy or Proxies, nor to any Eccleſſaſtical Judge for admitting the fame ; nor 

fo any Perſon who ſhall plead or ſhew forth any Deed or Writing exemplified 

under the great Seal of England, or under the Seal of any other anthentich Curt 
of this Realms, nor to any Perſon who ſhall cauſe any Seal of any Court to |; 
fet to any ſuch Deed, Charter, or Writing enrolled, not knowing the ſame tote 
falſe or forged. | : 
4 7 the Conſtruction of this Statute, the following Points have been 
olden,: DO 

Sec. 17. I. That a falſe Cuſtomary of a Copyhold Manor, made in 

Parchment under the Seals of ſeveral Tenants of the Manor, and contain- 
Dy. 321. 5. ing in it divers falſe Cuſtoms, apparently tending to the Diſheriſion of 

of all the Tenants, and Allowance of the Lord, is within the firſt Branch 

of Forgery mentioned in the Statute, as being a ſealed Writing made 
to the Intent to moleſt the Inheritance of the Lord. 

Seck. 18. II. That the Forgery of a Leaſe for Years, or of a Grant of 
3Inft. 170. a Rent-Charge for Years, in the Name of one who is ſeized cf a Free. 
Noy 42: hold or Inheritance, is alſo within the ſaid firſt Branch of the Statute, 

becauſe the ſaid Branch is penned in general Words extending to any 

Moleſtation whatſoever of ſuch ſtate, without mentioning any Eſtate 

or Intereſt, in the Hlaim whereof ſuch Moleſtation ſhall conſiſt; and fron 

| this Ground it follows, That thoſe Words in the ſecond Branch of For- 

3Inft. % gery mentioned in the Statute. o the Intent that any Perſon ſhall claim any 

Noy 42, Eſtate or Intereſt for Term of Tears, &c. are meant only of ſuch Forgeries 

which relate to ſuch an Eſtate or Intereſt in efſe before. | 

Seb. 19. III. That the Forgery of a Will in Writing of one poſlel 

ſed of ſuch an Eſtate, mentioning a Bequeſt thereof, is within the (ail 

Dy. 3-2. Pl. ſecond Branch of the Statute, as being a falſe Writing. made to the hi- 

45. tent that ſome Perſon may claim an Eſtate for Years; notwithſtanding the 

ſaid Branch . expreſs Mention of a Will, 2s the firſt doth. 

3 Leon, 17% Seck. 20. IV. Thar the Forgery of a Leaſe of Lands in Ireland is not 
within either of the Branches of the Statute. 

Seck. 21. V. That the Forgery of a Deed containing a Gift of mere 

perſonal Chattels, is alſo no way within the Statute, the Words where- 

3Leon. 170. Of to this Purpoſe are, If any Perſon ſhall forge any Obligation or Bil Ob- 

ligatory, or any Acquittance, Releaſe, or other Diſcharge of any Debt, Account, | 

Acbion, Suit, Demand, or other Thing perſonal. 

 _ Seft. 22. VI. That the Forgery of a Statute-Merchant, or of a Reccs- 

See Ch. 42, & nizance in the Nature of a Statute-Staple, by acknowledging them in the | 

On: Name of another are within the Statute, as being Obligations, becaule | 

15 H 1.8. they muſt have the .cal of the Party, by the expreſs Words of the = | 

2 Rol. A. 366. tutes. which appoint in what Manner ſuch Statute or Recognizance (14! | 

3 be taken: But that the Forgery of the Statute Staple is no way within the | 

171. Statute, becauſe it needeth not the Seal of the Party, but only the Seal 

of the Staple provided for it. — 


1 


2 


Chap. 71. Of Cheats. 187 
$,7. 23. VII. That he who is truly informed by another, 1 


Need is forged, is in danger of the Statute if he afterwards publiſh the ; 1:6. 171. 


ſame to be true; notwithſtanding the Words of the Statute be, IF any 
one ſhall pou &c. ſuch falſe and forged Deed, &c. knowing the ſame to be 
aſe or forged. ; 

* VIII. That the double Damages to be awarded to the Party 
grieved by a forged Releaſe of an Obligation, &. ſhall be governed 
by the Penalty, and not by the true Debt appearing in the Condition. 

Sell. 25, IX That one who hath been convicted of publiſhing a 
forged Deed, may become guilty of Felony by forging another Deed at- 
terwards, as well as by publiſhing any ſuch Deed, notwithſtanding the 
ſecond Offence be not of the very ſame Nature with the firſt ; for the 
Words of the Statute are, I any Perſon being convicied or condemned o 
any of the Offences aforeſaid, &c. ſhall, after any ſuch Conviction or Condems- 
nation, eftſoons commit any of the ſaid Offences. 

Keck. 26. X. That notwithſtanding it be neceſſary in every Proſecu- 
tion upon the Statute ſtrictly to purſue the very Words of it, (for which h 246 
Cauſe it hath been reſolved, That an Indictment, ſetting forth the For- NT LY 
gery of a Writing indented, without adding, that it was ſealed, is in- 3 9%: 169. 
ſufficient z ) yet there is no Neceſſity that the Tranſlation of ſuch Words af rap 
be made in proper claſſical Latin, ſo that it be intelligible; and upon 2 Levin. 221. 
this Ground it hath been adjudged, That an Indictment, ſetting forth wings of 
that the Defendant ſuper Caput ſuum proprium did forge, &c. meaning 1 
thereby to expreſs that he did it of his own Head, is ſufficient. 245 501.532. 
Seck. 27, XI. That upon an Indictment of Treſpaſs, Forgery and 6 
Publication of a Deed, a Verdict finding the Defendant guilty de Tranſ , rein. 117. 
grelſione G Forgeria prædictis prout ſuperius in Indictamento ſupponitur, is ſuf- 211 
hcient, becauſe thoſe Words de Tranſgreſſione predif include the whole: 3 Keb. 353. 
Allo perhaps ſuch a Verdict may be ſufficient for another Reaſon, becauſe 
the Offence is equally within the Statute, and the Puniſhment the ver 
ſame, whether the Party be guilty both of the Forgery and Publication, 

or of one of them only. | 


3 Laſt, 172. 


C-H AP. EXXL 
Of Cheats. 


O Cheats puniſhable by publick Proſecution, there are two Kinds, 


I. By the Common Law. 
2. By the Statute. 


; | | a 2 Rol. Re 
it ſeemeth, That thoſe which are puniſhable at 7. 

Wi 2 : „ Cro. Ja. 497, 
general be deſcribed to be deceitful Practices, in 8. 
uring to defraud another of his known Right by Rol. Ab.78 
Device, contrary to the plain Rules of common 1 
ying with falle Dice; or by b cauſing an illiterate Pur. C. 6. 
ced to his Prejudice, by reading it over to him in Mod «2 


i $06; -41 3; 
R 


Leck. 1. And firſt 
Common Law, may in 
Gtrauding or endeavo 

eans of lome artful 
Honeſty, as by 2 Pla 

lon to execute a D 
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1 Words different from thoſe in which it was written; or by 2 perſwadine 
OY 103. , *,0 d 
e Noy og, 4 Woman to execute Writings to another, as her Truſtee upon an intend. 
Moore 630. ed Marriage, which in Truth contained no ſuch Thing, but only a Wir. 
1 rp rant of Attorney to confeſs a Judgment, ©. or by b ſuppreſſing a Will 
2Jon. 64, Or by ©levying a Fine in another's Name, or 4 ſuing out an Execution 
= ns 99. upon a Judgment for him, or acknowledging an Action in his Name 
Books above Without his Privity, and againſt his Will; in which Caſes, by ſome good 
cited, bur © Opinions, the Record may be vacated. Wer 
60-4863. Seck. 2 It f ſeemeth to be the better Opinion, That the deceitful re. 
123. ere con. Celving of Money from one Man to another's Uſe, upon a falſe Pretence 
37 of having a Meſſage and Order to that Purpoſe, is not puniſhable by a 
Salk os criminal Proſecution, becauſe it is accompanied with no manner of artful 
5 Mod.18, Contrivance, but wholly depends on a bare naked Lie; and it is (aid to 
be needleſs to provide ſevere Laws for ſuch Miſchiefs, againſt which 
common Prudence and Caution may be a ſufficient Security, 
See the Au- eff, 3. Some of the above mentioned Offences are puniſhable, not 
1 7 only with Fine and Impriſonment, but alſo with farther infamous Puniſh- 
ment, (as cheating with falſe Dice, eſpecially if the Offender be a com. 
1 mon Gameſter) others are puniſhable with Fine and Impriſonment only, 
by the Diſcretion of the Judges. which is regulated by the Circum- 
| ſtances of each particular Caſe; and ſome of them are made Felonies by 
21 Fac. 1. 26. as appeareth from Chapter 45. Ps 
Sect. 4. Offences of this Kind by Statute depend upon 33 H. 8. i. by 
which it is enacted, That if any Perſon or Perſons ſhall falſly and deceitfully 
obtain or get into his or their Hands or Poſſeſſion, any Money, Goods, Chat- 
tels, Jewels, or other Things of any other Perſon or Perſons, by Colour and 
Means of any privy falſe Token, or counterfeit Letter made in another Mans 
Name, to a ſpecial Friend or Acquaintance, for the obtaining of Money, &e. 
from ſuch Perſon, and ſhall be thereof convicted, by Witneſs taken before the 
Lord Chancellor, or before the Juſtices of Aſixe, or before the Juſtices of Peace of | 
any County, City, Borough, Town, or Franchiſe in their general Seſſtons, or by 
Action in any of the King's Courts of Record, every ſuch Offender ſhall ſuffer 
ſuch Puniſhment, by Impriſonment, ſetting upon the Pillory, or otherwiſe by am 
corporal Pain, except Pains of Death, as ſhall be appointed by thoſe before whom 
he ſhall be ſo convict. 5 1 
Seck. 5. And it is farther enacted by the ſaid Statute, That as well 16 
Juſtices of Aſſize for the Time being, as alſo two Juſtices of Peace in the ſan! 
County, whereof the one to be of the Quorum, h call and convene by Proctſs 
or otherwiſe, to the ſaid Aſſixes, or general Seſſions, any Perſon being ſuſpedted 
of any of the Offences aforeſaid, and to commit or bail him till the next Aſſrze 
or general Seſſions, & c. nn 1 5 
3 laſt. 123. Seck. 6. Sir Edward Coke is of Opinion, That the Offender cannot be 
fined in a Proſecution upon this Statute, becauſe it is expreſly ordaines, 
That ſome corporal Puniſhment ſhall be inflicted, and no other is men. 
tioned ; however, there is a Precedent in Croke's Reports, by which it ap. 
pears, That one convicted on ſuch a Proſecution hath been adjudged not 
only to ſtand on the Pillory, but alſo to pay a Fine of five hundred 


Pounds, and to be bound with good Sureties to his good Behaviour. 


_— — —— 


2” Ci =o Rf pI 


P . e ˙ Ig Ine Io en I 


— — 5 . ee nn II nn - 


Cro. Ca. 564. 


CHAP. | 


1 ä 
8 


md a ” * — 


—_— — „ KA * : <a) * 


1 Conſpiracy. 


Ok the better Underſtanding of the Nature-of Conſpiracy, I ſhall 
conſider the following Particulars : . Y; e yu Ito 


* 


i, Who may be ſaid to be guilty of it. 
2, In what Manner ſuch Offenders are to be puniſhed. 

$2. 1. As to the firſt Point, there can be no better Rule than the 
gatute of 33, or rather 21 Ed. 1. the Intent whereof was to make a fi- 
nal Definition of Confpirators, to which Purpoſe it declareth, That Con- 
ſpirators be they that to confeder or bind themſelves by Oath, Covenant, or other 
Alliance, that every of them ſhall aid and bear the other falſly and maliciouſiy 
to indick, or cauſe to indiF, or falſly to move and maintain Pleas, and alſo 
ſuch as cauſe Children within Age to appeal Men of Felony, whereby they are im- 
priſoned and ſore grieved ; and ſuch as retain Men in the Country with Liveries 
or Fees for to maintain their malitious Enterprizes : And this extendeth as well © 
to the Takers as to the Giivers. And Stewards and Bailiffs of great Lords, 
who by their Seigniory, Office, or Power, undertake to bear or maintain Quar- 
rel, Plear, or Debates that concern other Parties than ſuch as touch the Eſtate 
of their Lords or themſelves. OS | . 
| $2, 2, From this Definition of Conſpirators it ſeems clearly to fol- 
low, That not only thoſe who actually cauſe an innocent Man to be in- 

diged, and alſo to be tried upon the Indictment, whereupon he is law- 
fully acquitted, are properly Conſpirators, but that thoſe alſo are guilty 
of this Offence, who barely conſpire to indict a Man falſly and mali- 
ciouſly, whether they do any Act in Proſecution of ſuch Conſpiracy or 
not; for the Words of the Statute ſeem expreſly to include all ſuch Con- 
ſederacies under the Notion of Conſpiracy, where there be any Proſecu- 
tion thereof or not; and if ſuch a Confederacy be within the Letter of 
the Statue, there ſeems to be no Manner of Reaſon to ſay, That they are 
not alſo within the Meaning of it, ſince it is a high Contempt of the 

v, barely to engage in ſuch an Aſſociation to abuſe it, to ſerve the 
Purpoſes of Oppreſſion and Injuſtice; neither can it be a ſevere Conſtruc- 
on which will bring a Crime ſo evidently contrary to the firſt Princi- 
ples of common Honeſty, within the Meaning of a Law, the Words 
ahereof do plainly ſeem to extend to it. And therefore I cannot but 
Qu*ſtion the Accuracy of that Deſcription of Conſpiracy which is given 
in the third Inſtitute, whereby the lawful Acquittal of the Party grieved 
* required to make the Offenders guilty of this Crime. It is true indeed, 
That a bare Conſpiracy to indict a Man will not maintain a Writ of 
Conſpiracy at the Suit of the Party grieved, becauſe it doth not do him 
iy actual Damage; alſo it muſt be confeſſed, That it is often laid down 


he bes and it is certain, That there is no formed Writ of Conſpiracy in 
* Wyiſter for a malicious Indictment or Appeal; but what ſuppoſes ſuch 
| Lee Indict- or 89. 


——t— z ͥ ͥ ꝓꝙ—A7rr¹rT— . —ů ( —yͤ—̃ ns 


F. N. B. 174 d. 
282 © | 1 5 1 Danv. Abe. 
2 Rule, and taken for granted, That no ſuch Conſpiracy is a 211, 2. 


900 Fo J ; a g 2222 213, I, 2+ 
— undation for ſuch a Writ, unleſs the Plaintiff be lawfully ac- S.P.C.173.A. 


190 Of Conjyirary. Book ] 


Appeal 68. Indidment or Appeal to have, been actually brought, and the Party to 
: qo have been legally diſcharged ; from whence it follows, That no one can 
111Pl.5, have the Benefit of any ſuch Worit in the Regiſter, who vpon a falſe ac, 
214Pl.3. cuſation, is put to the Trouble and Vexation of being apprehended, ex. 
Regiſt 134, amined, or committed, ce. without being ever indicted or appealed, 
Jon. 93 94. However it is certain, That an Acquittal by Verdict is not always neceſ. 
 fary to maintain ſuch a Writ, for it appears by the Regiſter it ſelf, That 
where one brought ſuch a Writ in the uſual Form, having it in the 
Words quonſque acquietatus fuiſſet, & c. againſt one who had been nonſuited 
in a malicious Appeal of Felony brought againſt him, his Writ wa 
| abated, becauſe ſuch a Nonſuit would not make good the Words quorſ. 
que acquietatus fuiſſet, and yet he afterwards brought a new Writ, where. 
Bro. Coro. 6. in he uſed the Words quietus receſſit, inſtead of arquietatus fuiſet, and te. 
= WH. 6. Covered. And why may not a new Writ as well be formed in any other 
Regiſt. 134 b. Caſe, which is as much within the Miſchief of the Statute as this? Or 
See $.P. C. What Calour can there be to ſay, That the malicious putting of a Man 
Vide a lat. te the unreaſonable Charge, Scandal, and Trouble, of @ criminal Proſe 
407, 562. Cution, which is fo palpably groundleſs, as not to have Probability e- 
nough to induce a Grand Jury to find an Indictment, ſhould not be a 
good a Foundation of Complaint, and a Grievance as much within the 
Meaning af the Statute, as the putting one to the Charge and Vexation of 
_ a groungleſs' Action, either in a Temporal or Spiritual Court, for which 
« Regiſt. 134. it appears by the a Regiſter, That a Writ of Conſpiracy doth lie without 
Eibe e making Uſe either of the Words ecquiet tes receſſct, or quietus fuiſſetꝰ Neither 
: Inſt. C2. CAN it be (aid, That the Opinion I contend for is wholly unſupported by 
1 Keb 254 Authority, as appears from the Porlters Caſe in b Coke's ninth Report, 
dg Co. 56. b. However, ſince it it certain, That an © Action on the Caſe in the Nature 
Jon 93,94. Of ſuch Writ doth lie for a falſe and malicious Proſecution, for any 
L0G „ Crime, whether capital, or not capital, tho it do not proceed to an ac | 
134, tual Indictment; or Appeal, and that the ſame Damages may be reco- 
Palm. 315. vered in ſuch Action, as in a Writ of Conſpiracy, it hath been thought 
wm Jr 13% needleſs to inquire, whether ſuch Writ may be maintained for tuch a 
Lich. 790, Profecution, or not. But howſoever the Law may ſtand in Relation to 
on A - Writs of Conſpiracy, there ſeems to be no manner of Reaſon that the 
236, 317, ſtated Form of ſuch Writs ſhould any way reſtrain a Proceeding by way 
2 Bulſ. 270, of Indictment or Information againſt Perſons which are apparently 
:RotRe.rog. Within both the Letter and Meaning of the Statute. Alſo it ſeems cel. 
1 Rol. A fis. tain, That a Man may not only be condemned to the Pillory, but allo 
Fl. 1 12,13. to be branded for a falſe and malicious Accuſation; but fince it doth 
3 by 3 not appear ta have been ſolemnly reſolved, that ſuch an Offender is in- 
Ray 135, 180 dictable upon the Statute, it ſeems to be more ſafe and adviſeable to 
r. Bull: ground an Indictment of this Kind upon the Common Law, than upon 
Yelv. 116. the Statute, ſince there can be no Doubt, but that all Confederacies what. 
Hutt. 49. foever, wrongfully to prejudice a third Perſon, are highly criminal at 
e Common Law, as where divers Perſons confederate 4 together by 1nd! 
45 et oy rect Means to impoveriſh a third Perſon, or © falſly and maliciouſſy 5 
126 charge a Man with being the reputed Father of a Baſtard- Child, or 


? 5 74. maintain one another in any Matter, whether it be true or falſe. 
I RED. 350. | 


© rt Levin. 62+ 1 Mod, 185, 186. 1 Sid. 68. 1 Keb 254, f 27 Aſſ. 44 9 Co. 56. b. 2 Rol. Ab. 77. Pl. 2,3. 
dee Moore 788. Salk 174 1 Vent. 363, 304. 6 Mod. 183. 


Seck. 3. Neither doth it feem to be any Juſtification of a 2 
racy to carry on a falſe and malicious Proſecution, That the In _ 
or Appeal, which was preferred, or intended to be preferred, in Purlus of 


cru, amn infufficierit;" or that the Court wherein, the Proſceution was eb. «5: 
"arciod on, or deſigned to be carried on, had no Juriſdicion of the 3e 155. 

| Cauſe, or that the Matter of the Indictment did import no Manner of : Rol. Ab. 
» Scandal, fo that the Party grieved was in Truth in no Danger of loſing 180 1 
either his Life, Liberty. or Reputation 5 for notwithſtanding the Injury 111. Pl. 7. 
ioteaded to the Party againſt whom ſuch a Confederacy is formed, may rw 26. b. 
perhaps be : conſiderable ; yet the Aſſociation to pervert the Law in C Fl. 567 
order to procore it, ſeems to be a Crime of a very high Nature, and = Buli 270, 
juſtly to deſerve the Reſentment of the Lax. i n 
| Rol. Rep. 109. bRegif. 134 F N. B. 116. f. 3 All. Pl. 13. 11 H. 7 2b. 26. 2. 1 Ral Ab 112. Pl. 10. 
a Mod. 52, 306. Con, # Keb, 88 1m. | HSE. 17 8 544% 

K. 4. Neither © is it any Plea for one who is proſecuted for ſuch * 9 Co. 55. b. 
an unlawful Confederacy, That nothing more was intended by him, but my 14 Is 
| only to give his Teſtimony in a legal Courſe of Juſtice againſt * Party to 91, 9. 
whoſe Prejudice ſuch Confederacy is ſuppoſed to have been formed; for ©": Fi. 70, 
notwithſtanding 1t may be ſaid, That it would be a great Difcourage- 1 2 107. 
ment to legal Proceedings to make Perſons liable to a criminal proſecu- 1 Ro! Ab. 
tion, for barely intending to give their Evidence, and it would be a pre- EP 
judging of a Cauſe to try the Truth of the Teſtimony intended to be Pl. 7. 
Sven in it before the Cauſe it ſelf is determined; yet the Law will rather eh. 28, 
venture this Miſchief, than ſuffer ſo flagrant a Villany to go unpuniſhed. Lateb.79, $0. 
However if there be any Probability, That the principal Cauſe will ever Con. 1 Rot. 
be tried, it ſeems proper to apply to the Court to ſtay the Trial of the F . 
| Confederacy till the Merits of the principal Cauſe be determined. 27 Hi. 8. 2 a.b. 

$9, g. Vet it 4 ſeemeth to be certain, That no one is liable to any 2777. 
Proſecution whatſoever, in reſpe& of any Verdict given by him in a 2 IJ; 
criminal Matter, either upon a Grand or Petit Jury; for ſince the Safety Bridgm. 130 
| of the Innocent, and Puniſhment of the Guilty, doth ſo much depend 21F 

upon the fair and upright Proceeding of Jurors, it is of the utmoſt Con- 47E. 3. 17.4. 
| ſequence, that they ſhould be as little as poſſible under the Influence of 12 ©223-2+ 

any Paſſion whatſoever. And therefore, left they ſhould be biaſſed with F N. B. 115. 

the Fear of being harraſſed by a vexatious Suit, for acting according to d,, 
their Conſciences, (the Danger of which might eaſily be inſinuated, where 3% C. 17 
powerful Men are warmly engaged in a Cauſe, and throughly prepoſ- 73. 
{eſſed of the Juſtice of the Side which they eſpouſe) the Law will not leave 5 
any poſſibility for a Proſecution of this Kind. It is true indeed, the ju- | 
rors were formerly ſometimes queſtioned in the Star-Chamber, for their | . 
Partiality in finding a manifeſt Offender not guilty, but this was always Tere 
1 great Grievance; and ſurely as the Law is now ſettled bß 
40 «Caſe, there is no Kind of Proceeding againſt Jurors in reſpect of 
their verdicts in criminal Matters allowed of at this Day. As to the Ob- 
ſection, That an Attaint lies againſt a Jury for a falſe Verdict in a civil p. N. B. ig. 
. uſc,and that there is as much Reaſon to allow of it in a criminal one; %. 
Aim de anſwered, That in an Attaint, a Man's Property only is 

Ooght into Queſtion a ſecond time, and not his Liberty or Life; and 
-” it may be generally preſumed, That a Jury is likely to be equally in- 
venced with-the Pear of an Attaint from either of the contending Par- 

5 whereas if any ſuch Examinations of their Proceedings were allow- 
in criminal Cauſes, they might be often in great Danger of one Side, 
1. incurring ehe Reſentment of a powerful Proſecutor, and provoking 
| m to call their Conduct into Queſtion for their ſuppoſed Partiality ; but 
100 could bave little to fear from an injured Criminal, who would 
om be in Circumſtances to make his Proſecution formidable. 


r 


Feck. 
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98 Seck. 6. And as the Law has exempted Jurors from the Danger of in. 
Gs car curring any Puniſhment in reſpect of their Verdicts in criminal Cauſe f 
12 Ed, 4, 18. bath alfo freed the Judges of all Courts of Record from all Proſecutions 
e whatſoever, except in the Parliament, for any Thing done by them ofen. 
ly in ſuch Courts as Judges. For the Authority of a Government can. 

not be maintained, unleſs the greateſt Credit be given to thoſe who are 

ſo highly intruſted with the Adminiſtration of Publick Juſtice; and it 
would be impoſſible for them to keep up in the People that Veneration 
of their Perſons, and Submiſſion to their Judgments, without which it i 
| Impoſſible to execute the Laws with Vigour and Succeſs, if they ſhould 
be continually expoſed to the Proſecutions of thoſe. whoſe Partiality to 
their own Cauſes would induce them to think themſelves Injured, Yer 
12 Co.24, if a Judge will ſo far forget the Dignity and Honour of his Poſt, 38 t 
turn Sollicitor in a Cauſe which he is to judge, and privately and extrz- 
| judicially tamper with Witneſſes, or labour Jurors, he hath. no Reaſon 
to complain, if he be dealt with according to the ſame Capacity, to 

which he ſo baſely degrades himſelf. e 
Sect. 7. It appears not only from the Words of the Statute, but all 
from the plain Reaſon of the Thing, That no Confederacy whatſoever to 
| maintain a Suit can come within the Danger of the Statute, unleſs it be 
Rol. Ab. both falſe and malicious; for it would be a moſt dangerous Diſcourage. 
111.P1.6.112 ment of all legal Proſecutions, if thoſe who engage in them upon a pro 
= > *15* bable Ground, ſhould be in Danger of being found guilty of ſo heinous 
2 a Crime upon their not being able to bring their Suits to their intended 
dre, Coro 89. Effect; and from hence it clearly follows, that if the Defendants to an 
- * Indi&ment or Appeal in Murder be found guilty of Homicide ſe defer 
dendo, or by Miſad venture, or get off by pleading the King's Pardon, 
1 their Proſecutors are in no Danger of being puniſhed as Conſpiraton 
And from the ſame Ground it alſo follows, That if the Defendants ina 
Writ of Conſpiracy can ſhew a probable Cauſe of Suſpicion, they ſhall 
be diſcharged ; as where being accuſed of a Conſpiracy for indicting aPer- 

1 Leon. 107. ſon of Larceny, they can ſhew that a Larceny was committed at ſuch a 
Cro. El. 134. Time and Place, and that the Party charged by them for ſuch Larceny 
was found by them at the ſame Time and Place, with ſuf picious Circum- 
_ Kellw. 87. b. ſtances; or where Perſons being charged with a Conſpiracy for indidting 
” 5 7. 11. another for feloniouſly carrying away a Woman, with great Violence 
aaland Numbers, are able to prove that they ſaw the Perſons whom they ſ 

accuſed riding armed in a warlike Manner, and following after thoſe who 

in Truth actually did the Felony, and that it was the common Report of 

_ 7:7, the Country that they were all of the Company. But ſome have ſaid, 

C-o. El 134. That there is a Neceſſity to plead ſuch Matter ſpecially, and that it can 
Leon. 109. not be given in Evidence on the General Iflue. - _ - 

43 Aff Plz. Let. 8. It plainly appears from the Words of the Statute, That ons 
| 3 f nſpiracy within the Purport of it; 

S. F. C. 173. Perſon alone cannot be guilty of Conſpiracy p l 

©6574 from whence it follows, That if all the Defendants who are proſecute 
70. © for ſuch a Conſpiracy be acquitted but one, the a Acquittal of ee 
5 Mod. 222, js the Acquittal of that one alſo; alſo upon the ſame Ground hr 
| Rol A. 111. been holden, That no ſuch Proſecution is maintainable againſt a By 12 
pl 5. 112. and Wife only, becauſe they are eſteemed but as one Perſon in 3 an 
Pl. 9. are preſumed to have but one Will. But it is certain, That an Ac 10 on 
38 Ed. 3.3. the © Caſe in the Nature of a Conſpiracy may be brought re ht | 

KS, 74 Only: Alfo® it hath been reſolved, That if ſuch an Action be bros 


| | 1 Rol. Ab. 
Rol. Ab. 111. Pl. 5. 112. Pl. 9. F. N. B. 116. Cro. Ja. 194. Cro. Ca 239. 3 2 2 Ro 
111. Pl. 5. 112. Pl. 9. Cro. El. 101. 6 Mod. 170. 1 Saund, 228. Raymond 180. 2 Reb. 49). 
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g aint ſeveral Perſons, and all but one be acquitted, yet Judgment may 

be given againſt that one only. e ee N 

$9. 9. As to the ſecond Point, viz. In what manner Offenders of 1 

| this Nature are to be puniſhed, it is clear, That thoſe who are convicted 3 3. 
of Conſpiracy at the Suit of the © Party (hall only bave Judgment of ; tag. 143. 
| Fine and Impriſonment, and to render to the Plaintiff his Damages. Alſo : Laff 383- 
it is certain, That he who 1s convicted at the Suit of the f King, of a Con- 8 8 E 
ſpiracy to accuſe another of a Matter which may touch his Life, ſhall * :4 Ed. 3. 
have judgment that he ſhall loſe the Freedom and Franchiſe of the Law, ky 5" . 
(whereby he is diſabled to be put upon any Jury, or to be {worn as a 2 tn. 562. 
Witneſs, or even to appear in Perſon in any of the King's Courts ;) and 2 WT: 
alſo that his Houſes, Lands, and Goods, ſhall be ſeized into the King's 
Hands, and his Houſes and Lands eſtreped and waſted, his Trees rooted up 
and arraſed, and his Body impriſoned. And this is commonly called a 
villainous Judgment, and is given by the Common Law, and not by any 
Statute, and is ſaid generally in ſome 8 Books, to be the proper ſudg- 
ment upon every Conviction of Conſpiracy, at the Suit of the King, COT _ 
without any Reſtriction to ſuch as endangered the Life of the Pa "A Plc 


; "RP | ItY 5 27 Aſſ Pl. 59. 
but 1 do not find this Point any where ſettled, S8. F. C. 175 
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C H A P. LXXIIL 
Of Libels. 
N treating of Libels, I ſhall conſider, 
1. What ſhall be ſaid to be a Libel. 
2. Who are liable to be puniſhed for it. 
3. In what Manner they are to be puniſhed. 


Self. 1. As to the firſt Point it ſeemeth, That a Libel in a ſtrict 3 Co. 121. | 
Senſe is taken for a malicious Defamation, expreſſed either in Printing or 3 we 


WH Writing, and tending either to blacken the Memary of one who is dead, 
i or the Reputation of one who is alive, and to expoſe him to publick 
Hatred, Contempt or Ridicule. TE e 

f Kg. 2. But it is ſaid, That in a larger Senſe the Notion of a Libel 


my be applied to any Defamation whatſoever, expreſſed either by Signs 5 Co. 121. b. 
or Fittures, as by fixing up a Gallows againſt a Man's Door, or by pain- 
uns him in a ſhameful and ignominious Manner. 1 
Ke. 3. And fince the chief Cauſe for which the Law ſo ſeverely pu- 
2 all Offe nces of this Nature, is the direct Tendency of them to a | 
1 of Publick Peace, by provoking the Parties injured, and their 5 Co. 125. 
ends and Families to Acts of Revenge, which it would be impoſhble to 
Wag by the ſevereſt Laws, were there no Redreſs from Publick Juſtice 
fo "ures of this kind, which of all others are moſt ſenſibly felt; and 
<< the plain Meaning of ſuch Scandal as is expreſſed by Signs or Pi- 


U FEES a = 
3, is as obvious to common Senſe, and as caſily underſtood by 
"ey commo 


n Capacity, and altogether as provoking, as that which is 
It oy by Writing or Printing, why ſhould it not be qually criminal? mY 
b. hat Sr And from the ſame Ground it ſeemeth alſo clearly to follow, Hob. 215. 


Scandal as is expreſſed in a ſcoffing and ironical Manner, Poph. 139. 
Ddd makes 
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Brown's Coſe. 
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makes a Writing as properly a Libel, as that which is expreſſed in d. 


rect Terms; as where a Writing, in a taunting Manner reckoning up 
ſeveral Ads of publick Charity done by one, ſays, Jou will not play the 
Jew, nor the Hypocrite, and ſo goes on in a Strain of Ridicule to inſinuate, 


that what he did was owing to his Vain- Glory; or where a Writin 


pretending to recommend to one the Characters of ſeveral great Men 
for his Imitation, inſtead of taking Notice of what they are generally 
eſteemed famous for, pitched on ſuch Qualities only which their Ene. 
mies charge them with the Want of, as by propoſing ſuch a one to be 
imitated for his Courage, who is known to be a great Stateſman, but no 


Soldier, and another to be imitated for his Learning, who is known to 


be a great General, but no Scholar, G c. which Kind of Writing is 2 
well underſtood to mean only to upbraid the Parties with the Want of 


theſe Qualities, as if it had directly and expreſly done ſo. 


Secr, 5- And from the ſame Foundation it hath alſo been reſolved, 


| That a Lefamatory Writing expreſſing only one or two Letters of a Name, 


Hurt's Caſe. 
Trin. 12. 
Anne. 


in ſuch a Manner, that from what goes before and follows after, it muſt 
needs be underſtood to ſignify ſuch a particular Perſon, in the plain, ob- 
vious, and natural Conſtruction of the whole, and would be perfect Non- 
ſence if ſtrained to any other Meaning, is as properly a Libel, as if it 


had expreſſed the whole Name at large; for it brings the utmoſt Con. 


tempt upon the Law, to ſuffer its Juſtice to be eluded by ſuch trifling 


Evaſions: And it is a ridiculous Abſurdiry to ſay, That a Writing which 


5 co. 125. b. 
Hob. 273 
Moore 627. 


5 Co. 1125. 


is underſtood by every the meaneſt Capacity, cannot poſſibly be under. 
ſtood by a Judge and Jury. . 85 


. 


Se. 6. And from the ſame Ground it farther doth appear, That iti 


far from being a Juſtification of a Libel, that the Contents thereof arc 


true, or that the Perſon upon whom it is made, had a bad Reputation, 
ſince the greater Appearence there is of Truth in any malicious Invective, 
ſo much the more provoking it is. 5 5 
Sed. 7. Nor can there be any Doubt, but that a Writing which de- 
fames private Perſons only, is as much a Libel as that which defames 


Perſons intruſted with a Publick Capacity, inaſmuch as it maniteſtly 


2 Rol. Re. 6. 


tends to create ill Blood, and to cauſe a Diſturbance of the Publick Peace; | 
However it is certain, That it is a very high Aggravation of a Libel tht 
it tends to ſcandalize the Government, by. reflecting on thoſe who are in- 


truſted with the Adminiſtration of Publick Aﬀairs, which doth not oniy 


endanger the Publick Peace, as all other Libels do, by ſtirring up thc 


Parties immediately concerned in it to Acts of Revenge, but alſo has a ci. 


* 3 Lev. 240. 
1Sid. 414.41 5 
1 Saund 131. 
2 Keb 832. 
b , Co. 14. b. 
© Dyer 285. 
. . 


42 Keb. 832 
Con. 4. Co. 
14. b. 


rect Tendency to breed in the People a Diſlike of their Governors, and 
incline them to Faction and Sed ition. Ro _ 
Sect. 8. But it hath been reſolved, That no falſe or ſcandalous Mat 
ter contained in aa Petition to a Committee of Parliament, or in b Art. 
cles of the Peace exhibited to Juſtices of Peace, or in any other © Pro 
ceeding in a regular Courſe of Juſtice, will make the Complaint anos 
to a Libel; for it would be a great Diſcouragement to Suitors to ſubje 
them to publick Proſecutions, in teſpect of their Applications to a Court 
of Juſtice. And the chief Intention of the Law in prohibiting Perſons 
to revenge themſelves by Libels, or any other private Manner, is to fe. 
ſtrain them from endeavouring to make themſelves their own Judges, 
and to oblige them to refer the Deciſion of their Grievances, to _ 
whom the Law has appointed to determine them. Alſo © it ſeemet nj 
have been holden by ſome, That no Want of Juriſdiction in the Court, 


to which ſuch a Complaint ſhall be exhibited, will make it a Libel, - 
4 | 
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1 Saund 133. 
1Levinz 240. 
1 Sid. 414, 
415. 


29 Co 59 b. 
- Moore 813. 

dg Co. 59. b. 

Moore 813. 


Of the Offence of keeping a Bawdy-Houſe Book 1. ( 


of Parliament, to any other Perſons except the Members of Parliament 
may be puniſhed as the Publiſher of a Libel, in reſpect of ſuch a Diſper- 
ſing thereof among thoſe who have nothing to do with it. 

S. 13. But it hath been reſolved, That he who barely reads a L. 
bel in the Preſence 2 of another, without knowing it before to be 2 Libel 
or who hearing a Libel read by another, b laughs at it, or who © bare); 


© Moore 627. ſays, That ſuch a Libel is made upon ſuch a Perſon, whether he ſpeak it 


1 Vent. 31. 
2 Keb. 502. 


Balk. 418. 


Moore 627. 


1 Keb. 832, 
1 Saund. 133. 
1Levinz 240. 
1 Sid. 414, 
415. 


Cro. Ca. 175 
&c. f 


with or without Malice, or who is only proved to have had a Libel in 
his Cuſtody, ſhall not in reſpe& of any ſuch Act be adjudged the pub. 
liſher of it. But the having in one's Cuſtody a written Copy of a Libs! 
publickly known, is an Evidence of the Publication of it. 

Sect. 14. Allo it hath been holden, That he who repeats Part of 
Libel in Merriment without Malice, and with no Purpoſe of Defamation, 
is no way puniſhable ; but it ſeemeth, That the Reaſonableneſs of this 
Opinion may juſtly be queſtioned ; for Jeſts of this Kind are not to be 
endured, and the Injury to the guns of the Party grieved is no way 
leſſened by the Merriment of him who makes ſo light of it. 

Sec. 15. But it ſeemeth to be ſettled, That the bare Printing of x 
Petition to a Committee of Parliament (which would be a Libel againſt 
the Party complained: of, if it were made for any other Purpoſe, than 25 
a Complaint in a Courſe of Juſtice) and delivering Copies thereof to the 
Members of the Committee, ſhall not be look'd upon as the Publication 
of a Libel, inaſmuch as it is juſtified by the Order and Courſe of Procee- 
dings in Parliament, whereof the King's Courts will take judicial Notice. 

Seck. 16. As to the third Point, viz. In what manner Offenders of this 


Kind are to be puniſhed, there ſeemeth to be no Doubt, but that they 


may be condemned to pay ſuch Fine, and alſo to ſuffer ſuch corporal Pu- 


- niſhment, as to the Court in Diſcretion ſhall ſeem proper, according to 


kitchen 11. a. 
3 Iaſt. 205. 


the Heinouſneſs of the Crime, and the Circumſtances of the Offender. 


vat 


* ad. 
ms 


© HA P. EXXIV. 
Of the Offence of keeping a Bawdy-Houſ. 


THE Offence of keeping a, Bawdy-Houſe being of ſo groſs a N.. 
T: ture, and there being alſo ſo few Queſtions relating to it worth con: 
ſidering, I (hall paſs it over with theſe following Obſervations: 

1. That it comes under the Cognizance of the Temporal Law, 48 4 
Common Nuſance, not only in reſpeR of its endangering the Poblick 
Peace, by drawing together diſſolute and debauched Perſons, but alſo in 
reſpect of its apparent. Tendency to corrupt the Manners of both Sexe, 
by ſuch an open Profeſſion of Lewdneſs. 5 
2. That a Feme-Covert is puniſhable for this Offence as much as if ſh: 


were ſole, as more fully hath been ſhewn, Chap. 1. Sect. 12. 


1 Salk, 382. 


3. That a Lodger who keeps only a ſingle Room for the Uſe of Bau- 


dry, is indictable for keeping a Bawdy- Houſe; but that the bare Solli- | 


citation of Chaſtity is not indictable. : 1 

4. That Offenders of this Kind are puniſhable not only with Fine al ; 
Impriſonment, but alſo with ſuch infamous Puniſhment as to the Cou 
in Diſcretion ſhall feem proper. 
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CH AP. LXXV. 
0 Common Nuſances. 


| /NEfences under the Degree of capital, more immediately againſt the 
Subject, not amounting to an actual Diſturbance of the Peace, 
| which may be committed by private Perſons without any Relation to an 
Office, and which are of an inferiour Nature to the ſix Kinds ot Offences 
lat treated of, being neither infamous nor groſly ſcandalous, ſeem to be 
reducible to the following. Heads: 


1. Such 35 more immediately affect the Publick. 1 
2. Such as more immediately affect the Intereſts of particular Perſons. 


Offences of this Kind, more immediately affecting the Publick, are four-fold; 


1. Common Nuſances. 
2. Monopolies. | | 

3. Foreſtalling, Ingroſſing, and Regrating, 
4 Barratry, | e fy 


And firſt of Common Nuſances; for the better underſtanding whereof 
I ſhall firſt conſider them in general, and then deſcend to thoſe relating 


| to Highways and Publick Houſes, which ſeem to be the moſt remarkable 
| general Heads of this Offence. DE bhp CRIT: 


| As to Common Nuſances in general 1 ſhall conſider, 


| 1. What ſhall be ſaid to be a Common Nuſance. 
2. How it may be removed. = 
3. How it may be puniſhed. 


SeZ. 1. As to the firſt Point it ſeems, That a Common Nuſance may 
be defined to be an Offence againſt the Publick, either by doing a Thing , Rol. Ab. 83. 
| which tends to the Annoyance of all the King's Subjects, or by neglect- 
iog to do a Thing which the Common Good requires. 4 

ed, 2, But Annoyances to the Intereſts of particular Perſons are not 
puniſhable by a publick Proſecution as Common Nuſances, but are left to 
eredreſſed by the private Actions of the Parties aggrieved by them. 

ect. 5. And from hence it clearly follows, That no Indictment for a 


Noſance can be good, which lays it to the Damage of private Perſons only; 
where it accuſes a M 


2 Rol. Ab. 83. 


Eee 


I Sid. 209. 


5 i 2 2 Rol. Ab, 
e i an of a Surcharging ſuch a Common; or ot b incloſing 33 p1 ,, 
un a Piece 05 Ground, wherein the Inhabitants of ſuch a Town have a *:7 Aff Pls. 
light of Comm 


on, to the Nuſance of all the Inhabitants of ſuch a Town; . 
ga ©Water-courſe running to the Mill of J. S. ad grave Dam- Cro. EI. go. 

Ienentium ſuorum, without ſaying omnium Ligeorum Domini ot Ab. 

oing a Nuſance to a Thing no way appearing to be of a via. vent, 
ature, ad grave 4 Damnum, or © Detrimentum, Or i commune No. 25 

2 Rol Ab 83. Pl. 11. * 

i nd. 135. Cro. - 


or of diſturbin 
Wn J. §. G. 

Regis; or of d 
Publick N 


© i Mod. 107. f i Rol. Re. 406. 3 Keb. 284 Cro. El. 414. Cro. Ja. 
El. 148. 2 Keb. 461. | OY | 


Eee cumentium. 


[9 8 


2 Leon. 
184. 

9 Co 113. 

1 Ventr. 208. 
3 Keb. 28. 


27 Aſſ Pl. 


19, 20. 


2 Rol Ab. 83. 
n. 

2 Rol. Ab 84. 
Pl. 14. 


6 Mod. 11, 


178,213,239. 


JU": 
Moore 847. 


2 Kb. 410. 


1 Keb. 161 . 


1Rol Re.201. 
it conclude in Nocumentum diverſorum Ligeorum, Gc. without ſaying 


* Cro El. 148. 


2 Keb 461. 
Vid 2 Rol. 


Ab. 8 3. Pl. 1m. 


1 Mod. 76. 
2 Keb 846. 
3 Keb 465. 
5 Mod. 142. 
1 Vent. 169. 


Rol. Re. 199, 
5 Mod. 142. 
See Ruſh- 
worth's Coll. 
Part 2 Vol. 1. 
fol. 220, 247. 


183, eumentum omnium Ligeorum Domini Regis prope Inhabitantinm 


And upon the like Ground it ſeems that it may probably be argued, Tha 


ver, ad Nocumentum J. S. may be maintained, becauſe it cannot but dea 
common Nuſance. And if the Law be ſo in this Caſe, why ſhould not 


Way. 


e. as prove generally inconvenient to the Places adjacent; and it ſeems 


others cannot but be Nuſances. 


Of Gmmon Nuſances. Dock |, 


z yet it 
been reſolyed, That an lndictment for not repairing a noi bebe 


whereof it was ruinous, ita quod Ligei Domini Regis per eam tranſyre 
poſſunt, and concluding, ad Nocymentyn erm, i od 8 alas 
the Words ad Nocumentum omnium Ligeorum, & c. for by the King's liege 
People ſhall be underſtood, all his liege People, 

Seck. 4 Alſo it is ſaid, That the Law hath fo tender a Regard for 
the Intereſts of the King and of Religion, That an Indictment for doi 
a Thing which plainly appears immediately to tend to the Prejudice of 
either of. them, is good, though it do not exprefly complain of it 25 1 
common Grievance; and upon this Ground it hath been reſolved, That 
an Indictment for converting the King's Money to one's own Uſe is good, 
withqut more. And upon the ſame Foundation alſo it hath been 
holden, That an Indictment for breaking and digging up the Wall of the 
9 of ſuch a Town, ad Nocumentum Burgi Ligeorum Domini Regi, 
is good, Nn; 13 „„ 

Seb. 5. Alſo, it hath been ſaid, That an Indictment of a common 
Scold, by the Words communis Rixatrix, which ſeem to be preciſely ne. 
ceſſary in every, Indictment of this Kind, is good, though it conclude 
ad commune Nocumentum diverſorum inſtead of omnium, Oc. perhaps tor 
this Reaſon, becauſe a common Scold cannot but be a common Nufance, 


an Indictment for laying Logs in the Stream of a navigable publick fi. 


alſo an Indictment. ſetting forth a Nuſance to a Way, and expreſly and 
unexceptionably ſhewing it to be a Highway, be good, notwithſtanding 


omnium; for why ſhould ſuch a Concluſion be more neceſſary in an In- 
dictment for one Kind of Nuſance than for any other? And perhaps th: 
2 Authorities which ſeem to cantradi@ this Opinion, might go upon this I 
Reaſon, That in the Body of the lndicd ment, it did not appear with ſit | 

ficient Certainty, whether the Way, wherein the Nuſance was alledged, 
were a Highway, or only a private Way; and therefore that it ſhall be 
intended from the Concluſion of the Indictment, That it was a private 


Seck. 6. There is no doubt but that common Bawdy- Houſes are in- 
dictable as common Nuſances, as hath been more fully ſhewy in the fore 
going Chapter; alſo it hath been ſaid, That all common Stages for Rope- 
Dancers, and alſo all common Gaming; houſes, are Nuſances in the Eye 
of the Law, not only becauſe. they are great Temptations to Idleneſs, but 
alſo becauſe they are apt to draw together great Numbers of diſorderly 
Perſons, which cannot but be very inconvenient to the Neighbourhood. 

S&. 7. Alſo it hath been holden, That a common Play-houſe may 
be a Nuſance, if it draw together ſuch Numbers of Coaches or People, 


to be a proper Diſtinction between Play-houſes and the Nuſances men- 
tioned in the foregoing Section, That Play houſes having been originally 
inſtituted. with a/laudable Deſign of recommending Virtue to the Imita- 
tion, of the People,. and expoſing Vice and Folly, are not Nuſances in 
their own Nature, but may only become ſuch by Accident, whereas the 


Seck. 8. It hath been reſolved, That neither an old nor a new a Dove- 


cote, whether it were erected by the Lord of a Manor, or ons of 05 
| enants, 
I. 


Tenants is 2 common Nuſance; for | be: tat 
py 10 Aal never become += yo a Dove cote were a common Nu. 265 E. «. 

9 | | y any Licence or Prefcription what. Nel. Re. 4. 
ſoerer, becauſe every Nufance is a Malam in je, but it is certain, that C0163 
Dove-houſe may be j.[tified by a Preſcription, and that it is fo 4 3 Ja 382, 
tenanced by the Law, as to bed demandable in 3 Frecipe before a e More 238. 
whatſoever which is not built upon, and that the Owner may j Us ng 1 Kol. Re. 
Taking another s © Hawk, which be ſhall find at his ee e * r ee 36 
his Pigeons; and from hence it ſeems clearly to follow, Tha 9 9 "wg hg n 

who builds a Dove h ithaut . „ That tho a ſe- 1% 0 
narif, v ove: houſe without the Licence of th f 
| Mamer, may perhaps be Ii tn epa ang the Lord of the f N B 2<. 

„may perhaps be liable to an Action on the Caſe at the Suit o 16 E. 4 7b. 
ſoch Lord, whoſe Prerogative is ſaid to be incroached u on b . 
ing ſuch a Houſe without his Licence, yet h en upon by rife ereckt Nen Moore 
5 nce, yet he cannot be (hed for it IG 
| by a publick Proſecution. | puniſhed for it Co. Ei Fad. 
Set, 9 But perhaps it may be argued, ir this "TP 5 
good, it will follow from 6, Nag in 1 e be Eo 6 18 
0e will be 5 no Nuſance; becauſe, if it were it DE Few be i Dull 303 
juſtified by any Preſcription, as it is agreed that it may be LIE. 
may be anſwered, That the erectin ay I but to this it FRE» C. 
_ ON it interrupts the Wi ooh er ee 85 05 5 
they before enjoyed, and were lawfully intituled 1 age Which 
Gate has continued Time out of Mind y intituled to; but where ſuch a 
| ſet up at firſt by Conſent, on a Gon alt tb intended, That it was 
mn, mpoſition with the Ow f the. 
on the laying out the Road, in whicl ner of the Land 
Right to 3 freer paſſage than r they Ml 1 had never any 
ect. 10. It hath been holden, That it HA may = RIP 
make Candles in a Town, becauſe the Needfulneſs of them th ni ale 10 95 Pls 
with the Noiſomneſs of the Smell; but the Reaſor them ſhall diſpenſe cc.z Mc 
nion oy juſtly ro be ae" Page $a germane wh Opi- 118. Ty 
may be that Candles be made, AOL whatever Neceſſity there 
| make themin a Town; r 33 A apes pretended to be neceſſary to 
as that of a Chandler; and yet 30 em —f hr * eee 
erected in ſuch an inconvenient Place, wh 4 r 
carried on without greatly eee erein the Buſineſs cannot be » Keb. coo. 
indicted as a eommon Nuſance: At r e e may be 5 
er ce: And ſo in the like Caſe may a Glaſs- 6173, 174- 
Leck. 11. It eee ig That id is s ns | | Salk 458,460 
but af a publick navigable F Nuſance to divert Noy 103. 
and made unable to carry Veſſels = y the Current of it is weakened, | 
ore, Alſo it hath been Later a 'b * RE ranken as it could be- 
Ouſe in a Town f n to be a common Nuſance to divide a 
n for poor People to inhabit i ereof it wi 
| oy dangerous in the Time bie se 988 8 wo 
| ect. 172. As to | . a * ue. | 
moved; it ſeemeth ay Fra K W. . How a Nuſance may be re- 2 Rol Ab. 
we deſtroy a common Nuſ. in, That any one may pull down or other. Ls 
ory: in a Highway OY 4 as a new Gate, or even 2 new Houſe 5 
cd by a pri Se. for i one whoſe Eſtate is, or may be, preju- 
is private Nuſance actually eredted i J 
nd, or {topping his Li 15 25 ed, as a Houſe hanging Over 2 Rol. A 145. 
other's Ground. and, !: ights, Ge. may juſtify the entrin into O 
. d, and pulling down and deſtroying f Salk. 459 
: ther it were erected before or f nd deſtroying; ſuch a Nuſance, Vol. 142. 
mot but follow, 4 2 1 ince he came to the Eſtate, ſurely it 5 Co. 1% b. 
on Nuſance: And: #, hat any one may lawfully deſtroy a com- 9Co 54 b. 
juſtif . nd as! the Lao 18 + | 2 NT ' Rol. Rep. 
lying the Remoy I now holden, it ſeems, that in a Plea, 9 E. 
W litt emoval of a Nuſan EE” 9 9 8: 4 35. 
© Damage-as Aleht be ce, you need not ſtiew that you did 85 Nuſance 
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2 Rol. Ab. 
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37 Aſſ. 10. 
2 Rol. Ab. 
137. A. 


6 Mod. 11. 


178, 213. 


2 Rol. Ab. 


84. Pl. I Fo 
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Sect. 13. It hath been adjudged, That if a River be ſto 
Nuſance of the Country, and wu appear bound by bree 
clear it thoſe who have the Piſcary, and the neighbouring Towns 1 
have a common Paſſage and Eaſement therein, may be compelled to do l. 
Sect. 14. As to the third Point, 212. In what Manner common Ny. 
ſances may be puniſhed; it is ſaid, That a common Scold is puniſhah] 
by being put into the Ducking-Stool, and there is no Doubt, but 15 


Whoever is convicted of another Nuſance, may be fined and impriſoned; 


and it is ſaid, That one convicted of a Nuſance done to the Kings 
Highway may be commanded by the Judgment to remove the N. 


ſance at his own Coſts; and it ſeemeth to be reaſonable, That thoſe 


Co. Lit 56 a. 


who are convicted of any other common Nuſance ſhould alſo have th 
like Judgment. 8 8 


e LXXVL 
Of Nuſances relating to Highways. 


A D now l am particularly to conſider ſuch Nuſances as relate to 


1 Highways, and publick Houſes; 


And firſt for the better Underſtanding of thoſe which concern High 


ways, I ſhall conſider ; 


1. Such as relate to Highways in general, 
2. Such as relate to Bridges in particular. 


For the better Underſtanding of Nuſances relating to Highways in ge- 
neral, I ſhall examine the following Particulars: 


What ſhall be ſaid to be a Highway. _ 

At whoſe Charge and by whom it ought to be repaired. 

In what Manner it is to be inlarged. 5 

How the Surveyors thereof ſhall be appointed. 

How ſuch Surveyors ought to execute their Office. 

What ſhall be ſaid to be a Nuſance to the Highway. 

How ſuch Nuſances are to be removed and puniſhed. 15 
In what Manner thoſe who are charged with any Offence relating 
to the Highway, are to be proceeded againſ. 

9. How Perſons ſo proceeded againſt may defend themſelves. 


OY An Sw H = 


4 to hs firſt Point, viz, What ſhall be ſaid to be a Highway, it is ſaid 


that there are three Kinds of Ways: 


1. A Footway, which is called in Latin, Iter. Re 

2. A Pack and Prime-way, which is both a Horſe and Foot- way, and 
called in Latin, Actus. | 

3. A Cart-way, which contains the other two; and alſo a Cart 


way, and is called in Latin, Lia or Adi:ns, and tl is is cither _ 
1 
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mon to all Men, and then it is called, Via Regia, or belongs to ſome 
City or Town, or private Perſon, and then it is called Cammunis Strata. 


ect. 1. It ſeemetth that any one of the ſaid Ways, which is common Palm. 389. 
to all the King's People, whether it lead directly to a Market-Town, or- 
| only from Town to Town, may properly be called a Highway, and that 6 Mod. 255 
any ſuch Cartway may be called the King's Highway, and that a Nu- 
Gance in any of the ſaid Ways is puniſhable by Indi&ment in the Court- 


Leet; for Indictments for à ſtopping Horſeways, and b Footways, have 50 El. 63. 
often been allowed, and where others have been quaſhed, no other Rea- , x4"; _ 


. 2 Keb. 178. 
ſon has been given for it, but that the Way was not called a common 3 Keb. 26. 


Way or Highway; and in e Books of the beſt Authority, a River com- 5 Mod. 255: 


mon to all Men, is called a Highway; and it is laid down as a general c All. 23 


1Co.Lit.56.4. 


| Rule, That Nuſances to any Way common to all Men, are inquirable in 5 Ed. 4.2. b. 
the Leet, and Horſe-Cauſeys are taken Notice of by < Parliament; and 3 5 Jak 
therefore there ſeems to be no Reaſon why any Way leading from Vil 

| 1296 to Village, which does not terminate there, but is alſo a Thorough- 

fare to other Towns, may not properly be called a common or High- 

| way, or why a Nuſance therein ſhould not be indictable, whether it di- 

| rely lead to a Market-Town or not; for fince ſuch a Way lies open to 


| all the King's Subjects, a Nuſance therein f cannot but be a common Nyu- * Kitchin 33. 


bounce. and if it be not puniſhable by Indictment it would not be pu- pam. 389. 
| niſhable qt all, inaſmuch as it s ſeems to be certain, That it is not pu- 2Rol.Re.4r2. 


niſhable by Action, becauſe if one Man might bring his Action in Re- Moore ig. 


ſpect of the Poſſibility of the Damage which he might receive from it, all 53 E 664. 


other Men may do the like, which would introduce a Multiplicity of Co. Lir. 56.4. 
Attions; and therefore the Diſtinction which is taken in ſome h Books 27 71-827 


; : n Vent. 189. 
concerning this Matter, ſeems to be very reaſonable, That every Way Kirch. 35. a 


from Town to Town may be called a Highway, becauſe it is common to ., 


all the King's Subjects, but that a Way to a Pariſh-Church, or to the; Ks 


common Fields of a Town, or to a private Houſe, or perhaps to a Vil- 
lage, which terminates there, and is for the Benefit of the particular In- 
habitants of ſuch Pariſh, Houſe, or Village only, may be called a pri- 
vate Way, but not a Highway, becauſe it belongeth not to all the 
| King's Subjects, but only to ſome particular Perſons, each of which, as Co. Lit 56. 
it ſeems, may have an Action on the Caſe for a Nuſance therein. 


Let. 2. It hath been holden, That if there be a Highway in an open :'Rol A390 % 


Held, and the People have uſed, Time out of Mind, when the Ways are Pl. «. 
bad, to go by Outlets on the Land adjoining, ſuch Outlets are Paicel of 
the Way, for the King's Subjects ought to have a good Paſlage, and the 
good Paſſage is the Way, and not only the beaten Track; from whence 
it follows, That if ſuch Outlets be ſown with Corn, and the beaten 
Inck be foundrous, the King's Subjects may juſtify going upon the Corn. 
4, 3. It ſeemeth to be agreed, That an ancient Highway cannot oc. C. 266. 
changed without the King's Licence firſt obtained upon a Writ of Ad 267. 
frog dennum, and an Inquiſition thereon found, That ſuch a Change will Vaugh. 341. 
not be prejudicial to the Pablick; and it is ſaid, That if one change a 
Sway without ſuch Authority, he may ſtop the new Way whenever 
= ſs, and it ſeemeth, That the King's Subjects have not ſuch an 
el in uch new Way as will make good a general Juſtification of 
Trer going in it as in a common Highway, but that in an Action of 
0 755 brought by the Owner of the Land againſt thoſe who ſhall go cc. Ca 267. 
er it, they ought to ſhew ſpecially, by Way of Excuſe, how the old Yelv. 141, 
iy was obſtructed, and the new one ſet out; alſo it is ſaid, That the '** 
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h 
Ii habitants are not bound to keep Watch in ſuch a new Way, oth 


Cro. Ca, 267, make Amends for a Robbery therein committed, or to repair it. 2 
Sect. 4. However it is certain, That a Highway may be changed þ * 
ee the Act of God; and therefore it hath been holden, That if a War * 
3 which has been an ancient Highway, by Degrees changes its Courſe, ang 
by "£0 g0 over different Ground from that whereon it uſed to run, yet the High- 


way continues in the new Chanel, in the ſame Manner as in the old 


As to the ſecond Point, vis. At whoſe Char e, and b whom the Hioh. 
way ought to be repaired, I ſhall confider : e 4 ph * 


1. What Proviſion is made by the Common Law concerning this 
Matter. „„ e 
2. What by Statute. 


I Rol. Ab. ect. 5. AS to the firſt of theſe Particulars, it ſeems to be agreed, Thi 
_ . of common Right, the general Charge of Repairing all Highways lies on 
l 3 the Occupiers of the Lands in the Pariſh wherein they are; but it is ſaid, 
183, 189, That the Tenants of the Lands adjoining are bound to ſcowr their 
II. P. C. 144. Ditches, and there is no doubt but particular Perſons may be burthene 


8H-7.5- with the general Charge of Repairing a Highway, in two Caſes: 


1. In Reſpect of an Incloſure of the Land wherein it lies. 
2. In Reſpect of a Preſcription. 1 


| Rol. Ab Sect. 6. And firſt a particular Perſon may be bound to repair a High- 
290. 3. way in Reſpect of an Incloſure, as where the Owner of Lands not in. 
1 cloſed, next adjoining to the Highway, incloſes his Lands on both Sides 
thereof, in which Caſe he is bound to make a perfect good Way, and 
ſhall not be excuſed for making it as good as it was at the Time of the | 
Incloſure, if it were then any way defective, becauſe, before the Inch. 
ſure, the People uſed, when the Way was bad, to go for their better Pal 
ſage, over the Fields adjoining, out of the common Track, which Liberty 
is taken away by the Incloſufſe. 5 | 
Sect. 7. Alſo it hath been holden, That if one incloſe Land on one 
Side, which hath been anciently incloſed of the other Side, he ought to 
repair all the Way, but that if there be not ſuch an ancient Incloſure of 
the other Side, he ought to repair but half that Way: And it is ſaid, 
That where-ever one is bound to rapair a Highway in reſpect of an li- 
cloſure, and lays it open again as it was before, he ſhall be freed from 
the Charge of repairing it. 5 1 
2 Saund. 166. Fect. 8. Secondly, A particular Perſon may be bound to repair 1 
25 * , Highway in reſpect of a Preſcription; and it is ſaid, That a Corpors 
Brook Pre- tion aggregate may be compelled to do it by Force of a general Pre 
ſcriptioa 49, ſcription, That it ought and hath uſed to do it, without ſhewing, that it 
+ is uſed to do ſo in reſpect of the Tenure of certain Lands, or for any other I 
Conſideration, becauſe ſuch a Corporation in 3 of Law never 
dies, and therefore, if it were ever bound to ſuch a Duty, it muſt needs 
continue to be always ſo; neither is it any Plea, That ſuch Corport 
tion have always done it out of Charity, for what it hath always done, 
jt ſhall be preſumed to have been always bound to do; but it is (aid, 
21E9., +1», That a Perſon cannot be charged with ſuch a Duty by a general Preſcrip” 
'+3'”” tion from what his Anceſtors have done, becauſe no one is bound to do 


what his Anceſtors have done, unleſs it be for ſome ſpecial Reaſon, te 
a | 


1 Sid, 464. 
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the having Land deſcended from ſuch Anceſtors, which are holden by 
ach like Service, Oc. yet it ſeems, That an Indictment charging a Tenant Kelle w. 52. a. 


þ in Fee-ſimple with having uſed of Right to repair ſuch a Way, ratione Latch. 206. 
n Tre Terre ſue, is certain enough, without adding, That his Anceſtors, 
nd or thoſe whoſe Eſtate be hath, have always ſo done, for that is implied 

in ſaying, That be has always uſed to do it ratione Tenure ſue. Alſo an 


Occupier, as ſuch, tho at Will only, is indictable for ſuffering a Houſe Salk. 357, 2. 
ſtanding upon the Highway to be ruinous, &c. and the Words ratione 
Imre, &c. if added, are Surplus. 5 

Fet, 9. However it ſeemeth certain, That whether a particular Perſon 1 Mod. : 12. 
be bound to repair a Hi ghway by Incloſure, OT Preſcription, Cc. vet the 12 3 
Iriſh cannot take Advantage of it upon the Plea of Not guilty to ann 
Ilndictment againſt them for not repairing it, but ought to ſet forth their 

Diſcharge in a ſpecial Plea. 


And now I am to conſider in the ſecond Place, at whoſe Charge, and 
by whom the Highway ought to be repaired by Force of the Statute, for 
the better Underſtanding whereof, I ſhall examine : 


1. Who are by Statute compellable to work in the Repairs thereof in 
their own Perſons, or by others, „% ie». | 

| 2, Who may be aſſeſſed to a Rate made for the defraying of the ex- 
traordinary Charges of ſuch Repairs. 5 | 

3. What other Proviſions have been made to this Purpoſe. 

4. In what manner the Profits of Lands ſettled in Truft for the Re- 

pairs of the Highways, ſhall be employed. | 


St. 10. As to the firſt Point, it is enacted by 265 3 Ph. & Mar. 6. 
| and 22 Car. 2. 12 That the Pariſhioners of every Pariſh ſhall endeavour them- 


the BN //ocs to the amending of the Highways therein, and ſhall be chargeable there. 
clo- mo as followeth; that is to ſay, Every Perſon for every Plough-land in Til- 
Pal- lage or Paſture, That he or ſhe ſhall occupy in the ſame Pariſh and every other 


Perſon keeping there a Draught or Ploneh, ſhall find and ſend at every Day 
und Place to be appointed for the amending of the Ways in the Pariſh, one 
Wain or Cart, furniſhed after the Cuſtom of the Country, with Oxcyr, Horſes, 
or other Cattle, and all other Neceſſaries meet to carry Things convenient for 
that Purpoſe, and alſo two able Men with the ſame, upon Pain of every Draught 
making Default, ten Shillings ; and every Houſholder, and alſo every Cottager 
and Labourer of that Pariſh, able to labour, and being no hired Servant by the 
Ver, hall by themſelves, or one ſufficient Labourer for every of them, upon 
ver of the ſaid Days, work and travel in the Amendment of the ſaid High- 
91 upon Pain of every Perſon making Default, to loſe for every Day, one 
ut a and Six. pence : And if the ſaid Carriages of the Pariſh, or any of them, 22 Car. 2. 12. 
5 10 be thought needful by the Surveyors, to be occupied upon any of the ſaid Par. 9. 
Fry that then every ſuch Perſon that ſhould have ſent any ſuch Carriage, 
F Sus to the ſaid Work, for every Carriage ſo ſpared, two able Men, there 

» our for the Day, upon pain to loſe for every Man not ſo ſent to the ſaid 
| R, Iwelve-pence and every Perſon and Carriage aboveſaid, ſhall have and 


05 7 with them ſuch Shovels, Spades, Picks, Mattocks, and other Tools and 
on —— as they do make their own Ditches and Fences withal, and ſuch as 
rip. 4 eceſſary for their ſaid Work: And all the ſaid Perſons and Carriages ſhall 


and keep their Work, as the 7 i ] 
a , y ſhall be appointed by the ſaid Superviſors, or 
el 155 eight Hours of every of the 00 Days, unleſs they ſhall be otherwiſe 
/ the ſaid Superviſors, or one of them. 


Sect, 
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Sect. 11. And it is farther enated by 18 EL 10. Par. 2. That fut 
Perſon or Perſons (except ſuch as dwell in the City of London) that fl 
aſſeſſed to the Payment of any Subſidy to Her Majeſty, to five Pounds in Good, 
or forty Shillings in Lands, or above, during all ſuch Time as he ſhall ſtand 0 
aſſeſſed and not altered, and being none of the Parties chargeable for th 
Amendment of Highways by any former Lam, but as a Cottager, ſhal find t 
able Men yearly io labour in the Highways, at the Times appointed. 
Sect. 12. And it is farther enacted by the ſaid Statute, Par. 3. Th 
every other that ſhall occupy a Plongh-land in Tillage or Paſture, Hing in ſered 
Pariſhes, ſhall be chargeable to the making of the Ways within the Pariſh wh 


be dwelleth, as far forth, and in ſuch Manner and Form as any Perſon havin 


Dal. ca. 26 
3 Keb. 568. 
2 Keb. 617. 


a Ploneh-land in any one Pariſh, is or ought to be chargeable. 

| Sect, 13. It was made a great Doubt in the Conſtruction of thel 
Statutes, what ſhould be accounted a Plough- land within the Purvien 
of them, for the ſettling whereof it was enacted by 7 & 8 IV. z. 29. Thi 
any Perſon that ſhall have in his or her Occupation, Wood-land, or other Lind 
to the Value of fifiy Pounds per Annum, ſhall be adjudged and deemed to hey 
a Plongh-land, as to all, or any of the Purpoſes within any of the Statutes befr 
that Time made, of or concerning the Highways, any Thing in them, or ay 
Oſage, or Cuſtom io the contrary, in any wiſe notwithſtanding. = 
Sect. 14. Alſo it is farther enacted by the above mentioned Statute df 
22 Car. 2. 12, Par. 8. That in ſuch Places where there is no Uſe of Carts ai 


Teams for the Amendment of the Highways, but the Uſage and Practice is t 


carry Stones, Gravel, Earth, or other Materials for ſuch Imendment, upon ti 
Backs of Horſes, or by any other Kinds of Carriages; that in all ſuch Pluz 
the Inhabitants uſing any ſuch Horſes, or other Carriages, ſhall ſend in ſuch thir 
Horſes as are accuſtomed to that Kind of Labour, and ſuch their other (u 


riages, with able Perſons to work with the ſame, in like Manner, and under itt 


like Directions, Forfeitures and Penalties, as by any former Statute for repair 


F Highways, is appointed for Carts and Teams, 


2 3 Keb. 255, 
476. 

1 Ven. 273. 

Watſ. ca. 40. 
2 Inſt. 704. 


b Raym. 186. 
3 Keb. 567, 
568. 

Vide Dalt. 
ca. 26, 

2 Keb. 617. 


© Palm. 389 
2Rol Re. 41 2. 


Dalt. ca. 26. 


In the Expoſition of the Statutes the following Opinions have bez 
holden, 


Sect. 15. I. That à Perſons in holy Orders are within the Purview df 
them, in reſpect of their ſpiritual Poſſeſſions, as much as any other Per 
ons whatſoever, in reſpect of any other Poſſeſſions, for the Words ar 
general, and there is no Kind of Intimation that any particular Perſons 
ſhall be exempted more than others. 

Sect. 16. II. b That he who keeps ſeveral Draughts in a Pariſh's 
bound to ſend a Team for each Draught, whether he occupy any Land 
in the Pariſh, or not; and in like Manner, That he who occupies ſever 
Plough-lands, ought to ſend a Team for each Plongh-land, whether he 
keep any Draught, or not. = 

Sect. 17. III. That © notwithſtanding the Words of the Statute i 
tend only to the Occupiers of Land, yet if the Owner neither occupy 
them, nor let them, but ſuffer them to lie freſh, he ſhall be charged. 
much as if he had occupied them, for there is no Reaſon that the Public 


ſhall ſuffer for his Negligence. By 
Sect. 18. IV. Thar it is no Excuſe for the Inhabitants of a Pariſh, be, 


ing indicted at Common Law for not repairing the Highways, bh 

they have done the full Work required of them by Statute, for ſince 55 

Statutes are wholly in the Affirmative, and made in Aid of the er 

Law, and to ſupply the Defects thereof, they ſhall not be conſtruc 

abrogate any Proviſion thereby made for theſe Purpoſes. Gd 
88 
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Set. 19. Dalton is of Opinion, That he who keeps a Draught and 
bat two Horſes, ought to attend therewith at the Times appointed, and pelt. cs. a6. 
that if he carry with them ſuch Loads as they are able to draw, he 
l be excuſed. _ | a 5 
| webs 20. As to the ſecond Point, ix. Who may be aſſeſſed to a Rate 
made for the defraying of the extraordinary Charges of ſuch Repairs, it 
«enacted by the above mentioned Statute of 22 Car. 2. 12. Par. 10, 11. 
| and 3 & 4 V. &. M. 12. That where the Juſtices of the Peace of any County, 
| (ity, or other Place, or the major Part of them, at their General or Ouarter- 
Lon, ſhall be fully ſatisfied that the common Highways, Cauſcys, Bridges, 
| Streets or Pavements, within any Pariſh, Townſhip, or Hamlet, &c. within their 
wective Juriſdickion, cannot be ſufficiently amended, repaired, and ſupported, 
by Means of the Laws then in Force, without the Help of the ſaid Acts; in all 
ſuch Caſes one or more Aſſeſſment, or Aſſeſſments, upon all and every the Inhabi- 
tants, Owners, and Occupiers of Lands, Houſes, Tenements, and Hereditaments, 
or any perſonal Eſtate, uſually reateable to the Poor, within any ſuch Pariſh, 
| Townſhip, or Hamlet, &c. ſhall be made, levied, collected, and allowed, by ſuch 
Perſon and Perſons, and in ſuch Manner as the ſaid Juſtices by their Order at 
ach Selſzons ſhall dire and appoint in that Behalf; And the Money thereb 
ſuch $ d d appoint in that Behalf a y y 
raiſed ſhall be imployed and accounted for, according to the Order and DireF/ions 
of the ſaid Juſtices, for and towards the Amending, Repairing, Paving, Cleanſing 
* Supporting ſuch Highways, Canſeys, and Bridges, from Time to I inte, as Need 
all require, and the ſaid Aſſeſſments ſhall be levied by Diſtreſs and Sale of Goods 
| on Non Payment upon Demand, &c. Provided that no ſuch Aſſeſſment x4 Aſſe- 
ments to le made in any one Tear, ſhall exceed the Rate of Six-pence in the Pound 
of the jearly Value of any Lands, Houſes, Tenements and Hereditaments, fo 
FF nor the Rate of Six-pence for twenty Pounds in perſonal Eſtate. 
Het. 21, And it is farther enacted by the above mentioned Statute of 
I hrs 3. 5 450 if red Con, 0 Fill, that 22 ” 
| w own Highways, ſhall have levied the Nate 0 -pence in the Pound, 
and inployed the 3 towards the Repair of the 1 nr be ſaid 
Highways are not ſufficiently repaired, in ſuch Caſes it ſhall be lawful for the Ju- 
a4 the Peace at their ſpecial Seſſions to be held every four Mont hr. for the 
, 8 of the Highways, to order to the whole Pariſh to contribute to the 
pairing thereof, Is 
Lad. 22. Ih recited by 3 & 4W. C M. 12. That divers Pariſhes and 
Tomnſpips, having not any Gravel-Stones, Quarries, nor any other Materials fit- 
Ing or convenient for the Amending or Repairing o the Highways within the 
i” Pariſhes and Townſhips, the Surve, ors of the Highways of ſuch Pariſhes and 
16/0 bad been forced to lay ont their own Money for the Buying of ſuch Ma- 
rip 5 3 for that Purpoſe, and pet had no Remedy by any Law 
a %%% % ce for a Re-imburſement of ſuch Expences; and thereupon it is en- 
ated. That upon Not ice b 3 by - 
n given by the Surveyor or Surveyors o the Highways to 
= Juſtices of the Peace at their ſpecral Seſſions, and Oath made of what Sum 
3 Money, he or they have or hath ſo laid out and expended, upon Amen- 
of 8 Repairing of the ſaid Highways, the Juſtices of the Peace, or any two 
755 at their ſpecial Seſſions, muy by Warrant under their Hands and Seals, 
Hy an equal Rate to be made for the Re imburſing the ſaid Surveyor or Sur- 
fic Moneys by him or them laid out as aforeſaid, upon all the Inhabitants 
7 2 77 4 Townſhip where ſuch Moneys are expended, according to the 
oh} 6 ethods preſcribed by 43 El. 2. which Rate being confirmed and al- 
þ, the ſaid Juſtices in their ſpecial Seſſions, ſhall be collected and gathered 
the ſaid Hurd * 7 ge 
I fuſe; eyor or Survezors of the Highwaz's; and i, any Perſon or Per- 
pay the Mones ſo aſſeſſed on him or them, that then the ſame ſhall 
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be levied by the ſaid Surveyors by Diſtreſs and Sale of the Goods and C 
of the Perſons fo refuſing, ednet TY Party the 1 Bots rea ſonalle mw 

for making the ſaid Diſtreſs firſt to be deducted. If the Juſtices refuſe to 140 

ſuch a Rate, they are compellable by Mandamus from the K ing Bench, on a 

davit of the Money's having been laid out; and the Mandamus ſhall be directs] 

to the Tuſtices of the County, and ſerved on thoſe of the privy Seſſions, 

Sect. 23. As to the third Point, viz. What other Proviſions have beer 
made to this Purpoſe, it is enacted by the ſaid Statute of 3 & 4 V. & yf 
12. That no Fine, Iſſue, Penalty, or Forfeiture, for not repairing any Highny, 
ſhall be returned into the Court of Exchequer, or other Court, but ſhall be levied 
and paid into the Hands of the Surveyors of the Pariſh, or Place, to be applet 
towards the Repair and Amendment of ſuch Highway ; and that if any Fine, p. 
zalty, or Forfeiture, impoſed on any Pariſh or Place, for not repairing the High. 
ways, ſhall hereafter be levied on any one, or more, of the Inhabitants of ſu 
| Pariſh or Place, that then ſuch Inhabitant or Inhabitants ſhall make his or thei 
Complaint to the Juſtices of the Peace at their ſpecial Seſſions, and the ſaid Ju 
 ſfices, or any two of them, are by the ſaid Statute impowered and authorized bj 
Warrant under their Hands and Seals, to cauſe a Rate to be made, according i 
the Form and Manner à aforeſaid, for the Re-imburſing ſuch Inhabitant or Inha- 
tants the Money ſo levied on him or them, as aforeſaid, which Rate ſo made, aul 
confirmed by two Juſtices, as aforeſaid, ſhall be collected, and levied by the Sw: 
deyor or Surveyors of the Highways of ſuch Pariſh or Place ſo preſented or ir. 
dicted, as aforeſaid, and the ſaid Surveyor or Surveyors ſhall within one Month 
next after the Making and Confirming the Rate aforeſaid, pay unto the Inhabitant 
or Inhabitants, ſuch Money ſo levied on him or them, as aforeſaid. 

Sect. 24. Alſo the later Statutes which have impoſed any Penalties 

on Surveyors of the Highways, or others, for any Offences relating to 

the Highways, have generally ordained that the whole, or Part thereof, 
ſhall be applied to the Repairs of the Highways of the Place wherein the 

Offence ſhall be committed, as will more fully appear in the ſubſequent 

Part of this Chapter. 55 3 

Sect. 25. As to the fourth Point, viz. In what Manner the Profits of 
Lands ſettled in Truſt for the Repairs of the Highways ſhall be employ- 
ed, it is enacted by the above mentioned Statute of 22 Car. 2. 12. Pal 
That where any Lands have been, or ſhall be given for the Maintainance of Cas 
feys, Pavements, Highwaj's and Briages, all ſach Perſons that are, or ſhall bt, 
enfeoffed, or truſted with any ſuch Lands, ſhall let them to farm at the moſt in. 
proved yearly Value without Fine; and that the Juſtices of the Peace in their open 
Seſſions ſhall enquire by ſuch Ways and Means as they think fitting, into tit 
Value of all ſuch Lands ſo given, or to be given, and order the Improvement 
and Imployment of the Rents and Profits thereof, according to the Will and Dr 
rection of the Donor of ſuch Lands, if they find that the Perſons ſo intru Zh 
have been negligent or faulty in the Performance of their Truſt, (except ſuct 
Lands have been given to the Uſes aforeſaid, to any College or Hall in either of 
the Univerſities of this Kingdom, which have Viſitors of their own any Lay, 
Statute, Uſage, or Cuſtom, to the contrary notwithſtanding. 5 

Sef. 26. As to the third general Head of this Chapter, 21%. In what 
Manner the Highway is to be enlarged, it is enacted by 13 Ed. 1. on 
monly called the Statute of Wincheſter, Chap. 5. That Highways lea * 
from one Market-Town to another ſhall be enlarged, ſo 1 hat ! be re be neuter yr 
Tree, nor Buſh, whereby a Man may lurk to do Hurt, within two hundred 
of the one Side, and two hundred Foot of the other Side of the Way So that ie | 
Statute ſhall not extend to Aſhes, nor unto great Trees, &c. and if by Default of 


the Lord that will not avoid the Dyke, Underwood, or Buſhes, in Fae ee 
— 4 | e 
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foreſaid any Robberics be done therein. the Lord ſhall be anſwerable ſor the Felo- 
4 ind if Murder le done, the Lord ſhall make a Fine at the King's Pleaſure: 


And if the Lord be not able to fell the Underwood, the Conntry ſhall aid him 
herein. And the King willeth, that in his Demean Lands and Woods within 


per-caſe a Park be taken from the Highway, it is requiſite that the Lord Pall ſet 
1 Park the Space of two hundred Foot fron the Highways, as before is ſaid, 
y that he make ſuch 4 Wall, Dyke, or Hedge, that Offenders may not paſs nor 
return to do Evil. 

St 27. Alſo it is enacted by the above mentioned Statute of 3 & 4 
% M. 12. That the Surveyors of the Highways ſhall make every Cartway 
E luting to any Market- Town, eigbt Foot wide at the leaſt, and as near as may 
he, even and level. | 

$f. 28. And it is farther enafted and declared by the ſame Statute, 
| That no Horſe-Canſey, or Cauſey Fo Horſes, travelling upon, or in any publick 
| Highway, be leſs or under three Foot in Breadth. 9 

St, 29. Alſo it is enacted by 8 & 9 W. 3. 15. That the Juſtices of the 
Peace of any County, City, Riding, r Liberty, or Place, or the major 
Part of them, being five at the leaſt, at their Quarter. Seſſionc, ſhall have Power 
to enlarge or widen any Highways in their reſpective Countries, Ridings, Divi- 
font, Liberties, or Places, ſo that the Ground to be taken into the ſaid Highways 
do nt exceed eight Yards in Breadth, and that the ſaid Power do not extend 
to pull down any Houſe, or to take away the Ground of any Garden, Orchard, 
| Court, or Yard And for the Satisfaction of the Perſons who are Owners of, or 
| may be intereſted in, the ſaid Ground that ſhall be laid into the ſaid Highways, 
| the ſaid Juſtices are by the ſaid Statute impowered to impanel a Fury before them, 
and to adminiſter an Oath to the ſaid Jury, That they will aſſeſs ſuch Damages 
| to be given, and Recompence to be made to the Owners and others intereſted in 
e ſaid Ground, for their reſpective Intereſts, as they ſhall think reaſonable, not 
exceeding five and twenty Years Purchaſe for Lands ſo laid out, and likewiſe 


Fence to tha Side of the Highway that ſhall be ſo enlarged, and alſo Satisfaction 
Ways : And non Payment of the ſaid Money ſo awarded, or leaving it in the 


| 9 of others imereſted in the ſaid Ground, the Intereſt of the ſaid Perſons ſhall 
be for ever diveſted out of them, and the Ground that ſhall be laid into any 


B more Aſſeſſment or Aſſeſſments to be made, levied, or collected, upon all 
74 every the Inhabitants, Owners, or Occupiers of Lands, Houſes, Tenements or 


fo ſuch Perſon or Perſons, and in ſuch Manner as the ſaid Juſtices at ſach Seſ- 
«.ounted for, according to the Order and Direction of the ſaid Juſtices, for and 


1 % the P urchaſing of the Land to enlarge the ſaid Highways, and for the 
a 25 the ſaid Ditches and Fences: And ihe Cl Amen: {hall by Order of 
of 1 05 #ſtices, be levied by the Overſeers of the Highways, by Diſtreſs and Sale 
Dems es of Perſons ſo aſſeſſed, not paying the ſame within ten Daus after 
Say » Tendring the Overplus of the Value of the Goods ſo diſtrained to the 
101 and Owners thereof (the neceſſary Charges being firſt deducted ). 
o A; 30. But it is provided by the ſaid Statute, That no ſuch Aſſeſſment 
; j/ ments meds in any one Tear, for enlarging of Highwa;'s, ſhall exceed 
ate of Sir. pence in the Pound of the yearly Income of any Lands, * 
gnge 


his Foreſt, and without, the Ways ſhall be enlarged, as before is ſad. And if 


Juch Recompence as they ſtall think reaſonable for the Making of a new Ditch and 
to any Perſon that may be ot hermiſe injured Ly the enlarging of the ſaid Fligh- 
b_ hoy Clerk of the Peace of the reſpet#ive County, for the Uſe of the Owner, 
Highway by Vertue of the ſaid Act, ſhall be eſteemed a publick Highway to all In- 
ſents and Purpoſes whatſoever; and the ſaid Juſtices ſhall have Power to order 


Treditaments, in their reſpective Pariſhes or Places that ought to repair the ſame, 


fit ſhall direct and appoint ; and the Money thereby raiſed ſhall be employed and 


207 
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ſtices of Peare at their Quarter. Seſſiont, at the Requeſt of any Perſon, for the 


not be enlarged. 


afterwards binding to all Perſons whatſoever. 


gether, and the major Part of them as are ſo aſſembled, ſhall make a Liſt of the 
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Tenements, and Hereditaments, nor the Rate of Six. pence in the Pound for 
perjoner BREE,” e 

Sect. 31. Alſo it is farther enacted by the ſaid Statute, That the JN 


putting in Execution the Powers contained in the ſaid Act for the Emlarging of 
Highways, ſhall iſſue out their Precepts to the Owner or Owners of Ground 9 
others intereſicd' in the ſame, that are to be laid into the ſaid Highwa,s, to 9 
pear at the next Quarter-Seſſions, or ſhew Cauſe why the ſaid Highways ſbi 


| Sect. 32. And it is farther enacted, That if any Order or Decree ſhall be 
made by the ſaid Juſtices for the laying ont of Ground for the Enlarging if 
Highwags, the Owners or Proprietors of the ſaid Ground ſhall have free Liter 
within eight Months after ſuch Order, tu cut down any Wood or Timber growin 
pon the ſaid Ground, or upon the Neglect thereof, that the ſame ſhall be ſold by 
Order of the ſaid Juſtices, and the Owners of ſuch Wood or Timber ſhall recein 
the full of what ſhall be made thereof, the Charges being firſt deducted. 
ect. 33. And it is farther enacted, That any Perſon grieved by the Ordr 
or Decree of the ſaid Juſtices may appeal to the Judges of Aſize at the mit 
Ajſuze only to be held for the County where ſuch Decree or Order ſpall be mats 
and any of the ſaid Judges are by the ſaid Statute impowered to examine, af 
firm, or reverſe the ſaid former Order and Decree, as in Judgment they foil 
think fit, and if affirmea, to award Coſts againſt ſuch Appellants for their ers 
tion and Delay, and to cauſe the ſame to be levied by Diſtreſs and Sale of tit 
Appellant's Goods, rendring the Overplus to the ſaid Appellants. 
Sect. 34. And it is farther enacted by the ſaid Statute, That where ary 
common Highway ſhall be incloſed after a Writ of Ad quod damnum iſued, 
and Inquiſition thereupon taken, any Perſon aggrieved by ſuch Inc loſure, my 
make his Appeal to the Quarter Seſſions of the County to be held next after ſub 
Inquiſition taken, which ſhall finally hear and determine ſuch Appeal ; and if in 
ſuch Appeal be made, then the ſaid Inquiſition and Return entred and recorded 
by the Clerk of the Peace of ſuch County at the Quarter-Seſſions, ſhall be for ever 
Seck. 35. As to the fourth general Head of this Chapter, viz. In wint 
Manner the Surveyors of the Highways ſhall be appointed, it is enactel 
by 3 & 4 Will. & Mar. 12. That upon the ſix and twentieth Day o Dece | 
ber in every Tear, unleſs that Day be Sunday, and then on the Seven and two 
tieth, the Conſtables, Headboronghs, Tithing-men, Church-wardens, Survey0r df 
Survejors o, the Highways, and Inhabitants in every Pariſh, ſhall «fſcmble t. 


Names of a competent Number of the Inhabitants in their Pariſh, who have un 
Eſtate in Lands, Tenements, or Hereditaments, in their own Right, or their 
Wives, of the Value of ten Pounds by the Tear, or a perſonal Eſtate of the Value 
of one hundred Pounds, or are Occupiers or Tenants of Houſes, Lands, Ten. 
ments, or Hereditaments, of the. yearly Value of thirty Pounds, if any ſuch ther 


le; or if there be no ſuch Perſons in the Pariſh, then the ſaid Liſt to be of tit | 
_ moſt ſuſficiint Inhabitants of ſuch Pariſh, and ſhall return ſuch Liſt unto ind, 


more of the Juſtices of the Peace in or near the Diviſion of the County in 5 
their Pariſh lies, at a ſpecial Seſſions to be held for that Purpoſe within the jor 
Diviſion, on the third Day of January next following, unleſs it ſhall Happen 7 
Sunday, and then to be the fourth of the ſame Month, or within fifteen Days uf 
ter; for which Purpoſe the ſaid Juſtices are required to hold a Jpecial Sl 4 
ſome Place within that Diviſion where the Pariſh lies, and to give Notice # 4 
[ime and Place where they intend to bold the ſame, to the Conſtables, Lane? 
roughs, Tithinemen, Church-wardens, and Surveyors of the Highways of pub 
1 


| Chap. 76. Of Nuſances relating to Highways. 1 

Puiſh within the ſaid Diviſron, at leaſt ten Days before the Holding of the ſaid 
Seſſions ;, and the ſaid Fuſtices ſhall then and there, out of the ſaid Liſts, ac- 
cording to their Di cretion, and the Largeneſs of the Pariſh, by Warrant under 
their Hands and Seals, nominate and appoint one, two, or more, as they ſhall 
| think fit, and approve of, being of like Suffuiency as aforeſaid, to be Surveyor or 
| Surveyors of the Highways of every Pariſh within the Diviſion, or for any Ham- 
lt, Precin®, Liberty, Tithing or Town, of and in the ſame Diviſion, for the 
Near enſuing ; which Nomination and Appointment ſhall by the Conſtables, Head- 
| boroughs, Tithingmen, or Survegors of the Highways for the Time teing, or ſome 
of them, be notified to the Perſon or Perſons ſo nominated, choſen, and appointed, 


them with the ſaid Warrant or Warrants, or by leaving the ſame, or a true Copy 
thereof, at bis or their Honfes or uſual Plices of Abode z and from thenceforth 
the Perſon or Perſons ſo nominated and appointed, ſhall be Surweyor or Surveyors 
| of the Highways, for the Pariſh, [onn, Village, Hamlet, Precin&, or Tithing, 


urg, and ſhall take upon him and them reſpectively, and duly execute the ſaid 
Office according to the former Lams made concerning the Highways, and the ſaid 
AG; and if the ſaid Perſons ſo nominated and ſerved with the ſaid Warrant 
ſpall refuſe, or negle@ ſo to do, he or they ſo refuſing and neglecting, ſhall forfeit 
the dum of five Pounds, to be levied on his or their Goods and Chattels, by Di- 
| ſereſs and dale of the ſame, by Warrant und:r the Hand and Seal of two or more 
Juſtices of the Peace of the ſame Diviſion, or in Default thereof any neighbour- 


| are required to make upon Information of any one credible Witneſs upon Oath ; 


e one Moiety of which Forfeiture ſhall go to him that ſhall inform, and the other 


| the Overplus to the Party whoſe Goods ſhall be diſtrained, the Charges of the Di- 

8 and Sale being firſt deducted; and in Caſe of ſuch Neglect or Refuſal, the 
ſad Juſtices are impowered to nominate and appoint ſome other fit Perſon or Per- 
Jons to perform the ſaid Office, who upon like Notice of ſuch Nomination and 
Appointment, ſhall take upon him or them, and duly execute the ſaid Office, and 
if be or they regle® or refuſe ſo to do, ſhall forfeit the like um of five Pounds, 
< be levied and diſpoſed of as aforeſaid; and it the Conſtables, Headboroughs, 
| 7 agen, Church-wardens, and Surveyor or Surveyors of the Highways of any 
1% lown, Liberty or PrecinF, or ſome of them, ſhall not return the ſaid 
i} of Names in ſuch Manner, as in this Ack is directed, every of them ſo ne- 


7 mploged to the Uſes aforeſaid, _ 
& "4 155 And it is farther enacted by the ſaid Statute of 3 & 4 N. 
nid, 2 if any Juſtice of the Peace ſhall negleck or refuſe to do what is 
o al of him by the ſaid Ad, he ſhall /orfeit five Pounds, one Moiet y where - 
5 ; 3 the Perſon that ſhall ſue for the ſame, the other Moiety to be em- 
ke 7 1 1 the Highways of the Pariſh where the Perſon who ſhall 

inha | n any of mo „ 

0 Adios of Debs _, to be recovered in an)' 0 the King's Conrts of Record, 
3 As to the fifth general Read of this Chapter, vis. In what 
Lend urvevors or the Highways ought to execute their Office, it 
of the Bez the laid Statute of 3 & 4 V. & M. 12. That every Furvej or 
= — P45, appointed as by the ſaid Ad is directed. ſhall within fourteen 
every four 2 os firſt Acceptance of the ſaid Office, and jo from Time to Time 
7 of 's, during his being Surveyor, tale a View of all the Roads, 
Par * weht, Mater. Cour ſes, Bridges, Cauſeys, and Pavements within the 
eee Village, Hamlet, Precinct. or Tithins, for which he 1s appointed 
Hhh | Vurveyor, 


5 the ſaid Juſtices within ſiæx Days after ſuch Nomination, by ſerving him or 


| for which he ſhall have been ſo nominated, choſen, and appointed for the Year en- 


| ing Juſtices of the Peace for the ſaid County, which Warrant the ſaid Tuſtices 


Moyety for and towards the Repair of the Highways of the ſame Pariſh, rendring 


gletting, ſhall forfeit the Sum of twenty Shillings, to be levied in the Manner, 
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Salk. 347. 


ting the ſame, to be allowed of by two Juſtices of the Peace of the ſame Dizi. 


the County wherein ſuch Highway is, and in Default thereof to any neighbomin 
Juſtice for the ſaid County, and upon his or their making Oath before ſuch Julie 


to be levied in Manner aforeſaid. 


22 Car. 2. 12. Par. 12. That the Surveyors ſhall appoint ſix Days for the ye 


ions of the Peace held next after ſuch Return made unto him; and the Offer 


| Rubbiſh or ſmalleſt broken Stones of any Quarry or Quarries lying and ben! 


to be employedin the Amendment of the ſaid Highways. 
— 


Of Nyuſances relating to Highways. Book! 


Surveyor, that are to be repaired by the ſaid Pariſh, &c. and ſhall make a Pr 
ſent ment upon Oath, in what State and Condition he finds the ſame, to ſome J 
ſtices of the Peace of the ſame Diviſion, if then reſident there, otherwiſe io ſom 
neighbouring Juſtice of the Peace for the ſaid County, and in Default thereof ſul 
incur the Penalty aforeſaid, as if he or they had refuſed or neglected to accay 
and execute the ſaid Office, unleſs he ſhall have ſome reaſonable Excuſe for onit- 


fion, &c. And what Defaults and Anno) ances they ſhall find in any of the ſa} 
Highways, &c. they ſhall from Time to Time the next Sunday immediatel; fi 
Sermon, give public Notice of the ſame in the Pariſh Church, and if the ſan: 
ſhall not be removed, repaired, and amended within thirty Days after ſuch Ny 
tice given, that then the ſaid Surveyor or Surveyors ſhall within thirty Days r. 
move, repair, and amend the ſame, and diſpoſe of the ſame Annoz ances, to and 
for the Repair of the ſaid Highwa)s ; and the ſaid Surveyor or Surveyors ſhall ls 
re-imburged what Charges and Expences they ſhall be at in ſo doing, by the Par 
ties who ſhould have done the ſame ;, and in Caſe the ſaid Parties (hall upon D. 
mand refuſe or negle;} to pay the ſaid Surveyors their ſaid Charges, then the ſui 
Surve; ors ſhall apply themſelves to any Juſtice of the Peace within the Diviſonif 


of the Notice to the Defaulter in manner aforeſaid, the ſaid Surveyors ſhell it 
repaid all ſuch their Charges as ſhall be allowed to be reaſonable by the ſaid Juſtice, 


Sedt. 38. Alſo it is enacted by the above mentioned Statute 0f 


viding Stones, Gravel, and other Materials, for the Amendment of, and fi 
working in the Highways, having reſpect to the Seaſon of the Year, and the Wer 
ther, and giving Notice publickly ſome convenient Time before the ſeveral Do, 
at which Days all Perſons liable to the ſaid Work, (hall attend and work accor6 
ingly : And the ſaid Surveyors, &c. ſhall make Return of the Defanlters, within 
one Month after egery Default made, to ſome neighbouring Juſtice of the Peace of 
the ſame County; and the ſaid Juſtice ſhall preſent the ſame at the Quarter & 


ders ſhall reſpectively incur the ſame For/eiture, Pains, and Penalties, inflides 
and appointed by the Lams then in Force for the Amending of the Highwi- 
And it has been adjudged, That the Juſtices ought to fix the particular 
Days, and not generally to appoint ſix Days between ſuch and ſuch a Da). 

Sect. 39. It is enacted by 5 El. 13. That it ſhall be lawful for the Sur- 
vej'ors of the Highways, for the better Reparation of the Ways within their ſever 
Limits ( if it ſhall be ſo to them thought neceſſary ) to take or carry away of te 


within the Pariſh where they ſhall be Surveyors, without Licence, Controlment, u 
Impeachment of the Owner, ſo much as by their Diſcretions ſhall be deemed ne. 
ceſſary for the Amendment of the ſaid Ways: And that for the Fault 1 4 
Quarry not being within their ſaid Pariſh or Limite, or in Default of Rull. 

not to be found in any ſuch Quarry, it ſhall be lawful for every ſuch Sr or, 
for the Uſe aforeſaid, in the ſeveral Grounds of any Perſon or Perſons bes 
within the Pariſh and Limits where they ſhall be Surveyors, and nigh aa in 
to the Way wherein ſuch Reparations ſhall be thought neceſſary to be made, * 
wherein Gravel, Sand, or Cinders is likely to be found, to dig or cauſe to 
digged for Gravel, Sand, or Cinders, and likewiſe to gather Stones lying 10 
any Lands or Grounds within the Pariſh, and meet to be uſed to ſuch 75 
and thereof to take and carry away ſo much as ſhall be by them thought meceſſar) 


Hel, 


hap. 76. Of Nuſances relating to Highways. 
| $4, 40. But it is provided by the ſaid Statute, Par. 6. That it ſhall 
Wot be lamful to any ſuch Super viſor by vertue of the ſaid di to cauſe any Rub- 
% 10 be digged out of any Quarry or Quarries, but only ſhall extend to ſuch Rub- 
Wh as ſhall be found there ready digged by the Owner or Owners of the aid 
r or Quarries, or otherwiſe by his or their Licence and Command ment; nor 
al not extend or give Authority to any Superviſor to dig or cauſe to be digged 
ny Gravel, Sand, or Cinders in the Houſe, Garden, Orchard, or Meadow of any 
[P.rfon, nor that it ſhall be lawful to any ſuch Superviſor to cauſe any more Pits 
to le digged for Gravel in any ſeveral and incloſed Ground than one only ; and 
W that the ſame Pit or Hole ſo digged for Gravel, as is aforeſaid, ſhall not by any 
Way be in Breadth or Length, above ten Yards over at the moſt : And that every 
ſich Superviſor as ſhall cauſe any ſuch Pit to be made and digged for Gravel, 
W $1:d, or Cinders, as is aboveſaid, ſhall within one Month next after ſuch Dig- 
ging or Pit made, cauſe the ſame io be filled and ſlopped up with Earth, at the 
W (1/7 and Charges of the Pariſhioners, upon Pain to forfeit to the Owner or Own- 


ers of the Soil wherein any ſuch Pit ſhall be made and digged, for every Default 
five Marks, to be recovered by Action of Debt, &c. N 5 
| Set, 41. And it is farther enacted by the ſame Statute, Par. 6. That 
© every Superviſor ſhall within the Limits where he ſhall be Superviſor, have Au- 
 thority to turn a Water-Courſe, or Spring of Water, being in any Highway, into 
| any Ditch of the ſeveral Ground of any Perſon whatſoever next adjoining to the 
| ſaid Ways, in ſuch Manner as by the ſaid Superviſors ſhall be thought meeteſt. 
Fct, 42. Alſo it is enacted by the above mentioned Statute of 
| 18 El. 10. Par. 7. That where any Soil hath been caſt into the common High- 
way, or common faring Way, that there is a Bank between the ſaid Way and the 
Ditch, it ſhall te Iawful for the ſaid Surveyors, &c. to make Sluices or other 


Ditch; am Law, Right, Intereſt, or Oſage, to the contrary notwithſtanding. 
Self. 43. And it is farther enacted by the ſaid Statute of 3 & 4. 

I. & M. 12. That it ſhall be lawful for the ſaid Surveyors, where the Ditches 

and Drains already made are not ſufficient to carry off the Water that lies upon 


adjoining to the ſaid Highways, and keep them ſcoured, cleanſed, and open, and 
| come upon any of the Lands with their Workmen for ſo doing. 5 
Keck. 44. Alfo it is enacted by the above mentioned Statute of 
JE 13. Par. 8. That every Surveyor for the Time being, ſhall within one 
Month next after Default or Offence made by any Perſon, contrary to the Pro- 
viſion and true Meaning of either of the ſaid Statutes of 2 & 3 Ph. & Mar. 8. 


| for the Time being, under pain of fourty Shillings. 


Mig the 
Vickt then 1 $7 7 TEX E #54 Ve SEAS 
cut then in Force. tonching the Repairing the Highways, to be put in Execu- 


"on, and the Penalties thereby impoſed to be levied and diſpoſed of, as by the 
Jail ſeveral Afis is diretied D e r og ; 


0 ref 7 And every Conſtable or Surveyor of the Highways 
0 5 re or neglecting to put the ſaid ACI in Execution, or wilfully ſuffering 
: 2 * or Carts to paſs thro their reſpef/ive Limits with more Cattle, or 


billings, &c. 
0 M. 46. And it is farther enacted by the ſaid Statute of 30 41, 
few D555 That the Juſtices of the Peace of every County ſball in their reſpe- 

Hixiſſont once in four Months, hold a ſpecial Seſſions, and ſhall tkereunto 


ſummon 


| Devices by their Diſcretions, to convey the Water out of the ſaid Way into the 


the Highways, to make new Ditches and Drains in and throngh the Lands next 


or 5El. 13. preſent every ſuch Dejanlt or Offence, to the next Juſtice of Peace 
* 45 And it is enacted by the ſaid Statute of 22 Car. 2. 12. 


= 1. That all (onſtables and Surveyors of the Highways, from Time to Time | 
'r Lontinuance in their Offices, ſhall cauſe the ſeveral Acts of Parlia- 


anner thin by Law is allowed, ſhall incur the like Penalty of fourty 
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8 H. 7. 5. b. 


that is the Drawing of a travelling Carriage with more than five Horſes 


As to the ſixth general Head of this Chapter, viz. What ſhall be ſaid tob: 


* who layeth ſuch Logs in the Highway, that he laid them only here and | 


the Highway, to hang over the Road in ſuch a Manner as thereby to in. 


ſances, which are ſuch at Common Law, are eſteemed alſo Nuſances 85 


Of Nuſances relating to Highways. Bool 
ſummon all the Surveyors of the Highways within that Diviſion to come ben 
them, and ſhall give them a Charge to di their Duty, and declare to then nj, 
they are obliged to do by vertue of that, or any former Ad; after which the ſal 
Surveyors ſhall make a Preſentment unto iht m upon Oath, of the State and Copy, 
tion of the Highways within their reſpective Pariſhes, Towns, Hamlets, &c. and 
what Offences and Negleds any are guilty of, contrary to the Meaning of ay 
| Statute made concerning the Highways, or any I hing relating thereunto; 4 
be fore any ſuch Surveyor ſhall go out of, or be diſcharged from his Office, he ſb 
at ſome ſuch ſpecial Seſſions, give an Accompt upon Oath of all Money that lub 
come to his Hands, which ought to be emplo\ed in amending of the Highniy 
and how he hath diſpoſed of the ſame; and in caſe any Moneys ſhall remain i 
his Hands, he ſhall deliver the ſame to the Surveyors of the Highways, that (ul 
ſerve for the ſame Pariſh, Town, or Hamlet, & c. for the Year enſuing, and ir 
caſe of Failure, to forfeit the double Value of what ſhall be adjudged to be in li 
Hands, by the ſaid Juſlices, &c. as by 
Se. 47. And it is enacted by 6 Anne 29. That if any Surveyor ſhul 
negle to put either that or any former Law for repairing Highways in Execilin, 
he ſhall forfeit five Pounds, to be le ied by Diſtreſs, &c. by Warrant of an 
Juſtice of the Peace. . 


a Nuſance to the Highway, 1 ſhall conſider: 


1. What ſhall be ſaid to be ſuch a Nuſance at Common Law, 
2. What by Statute. 


_ Sef. 48. As to the firſt Point, there is no Doubt but that all Injuns 
whatſoever to any Highway, as by digging a Ditch, or making a Hedg: 
overthwart it, or laying Logs of Timber in it, or by doing any other 
Ad, which will render it leſs commodious to the King's People, are pub: 
lick Nuſances at Common Law. „ 

Seck. 49. Alſo it ſeemeth to be clear, That it is no Excuſe for one 


there, ſo that the People might have a Paſſage by Windings and Turning | 
through the Logs: Yet it is ſaid to be no Nuſance for the Inhabitants of 
a Town to unlade Billets, &c. in the Street before their Houſes, by fes 
ſon of the Neceſſity of the Caſe, unleſs they ſuffer them to continue 
there an unreaſonable Time, after they are unloaded. —\(-— 
Seck. 50. There is no Doubt but that it is a Nuſance at Common 
Law to erect a new Gate in a Highway, as hath been more fully ſhe" 
in the precedent Chapter; alſo it ſeemeth clear, That it is a like Nv 
ſance to ſuffer the Dirches adjoining to a Highway to be foul, by reaſon 


whereof it is impaired, or to ſuffer the Boughs of Trees growing near 


commode the Paſſage. | 
Se. 51. As to 8 ſecond Point, viz. What ſhall be ſaid to be a Nu. 


ſance to the Highway by Statute; not only all the above mentioned Nu- 


Statute, but there is alſo one particular Nuſance which is made ſuch 4 
Statute, and doth not ſeem to be taken Notice of by Common Law, 


in Length, the Permitting whereof hath occaſioned the Carrying: 

ſuch exceſſive Loads in ſuch Carriage, that the Weight thereof ha 

many Places rendred the Roads unpaſlable. 
2 


* 


Ch ip 46. _ Of Nuſances relating to Highways. 213 


As to the ſeventh general Head of this Chapter, viz. How ſuch Nuſances 
re to be removed and puniſhed, I ſhall conſider the following Parti- 
culars: | | 


1. In what Order Hedges and Ditches, adjoining to the Highway, 
ought to be kept. 1 | 

2. How far all Trees and Buſhes are to be removed from the High- 
way. | 


3. In bet Manner all other Annoyances obſtructing the Highway are 
to be removed. | ET | 

4. How far all Perſons are puniſhable for taking away Things made 
uſe of for the Benefit of the Highway. 5 | 

s. How far they may be puniſhed for drawing a Carriage with more 
than five Horſes in Length. | | 


Ditches, adjoining to the Highway, ought to be kept; it is ſaid, That he 5 F 
who hath Lands next adjoining to a Highway, is bound of common H. P. C. 144 
Right to (cowr his Ditches ; but it is ſaid, That he who hath Lands next 
adjoining to ſuch Lands, is not bound by the Common Law ſo to do, 


without ſome ſpecial Preſcription for that Purpoſe; and perhaps it is the 


and hanging over it to the Annoyance of the People, is bound by the 
Common Law to lop the ſame; and it ſeems clear, That any Perſon may 
juſtify the Lopping ſuch Trees, ſo far as to avoid the Nuſance. 

K. 53. However it is enacted by 5 El. 13. Par. 7. That the Hays, 

| Fences, Dites, or Hedges, next adjoining on either Side, to any High or Com: 

| mon faring Way, ſhall from Time to Time be diked, ſcowred, repaired, and kept 
e, by the Owner or Owners of the Ground or Soil, which ſhall be incloſed with | 
the ſad, Hays, Fences, Diles, or Hedges aforeſaid, &c. 

Sect. $4. And it is farther enacted by 18 El. 10. Par. 5. That whoever 
ſhall not repair, ditch, or ſcowr, any Hays, Fences, Ditches, or Hedges adjoin- 
% ſo any Highway, or Common faring Way, according to the true Intent of the 

above mentioned Statute of 5 El. 13. ſhall forfeit for every ſuch Offence ten 
llings, to be levied by the Surveyors, &c. | 
| Lo 55 And it is farther enacted by 3 & 4W. & M. 12. If any 

95 7 or eeupier of Lands next adjoining to any Highway, not twenty Foot 
. y , ſhall neglect to cleanſe or ſcowr their Ditches, Gutters and Drains, adjoin- 
; of , the cid Highways, or cauſe the Earth taken out thereof io be carried away, 
1 0 ſufficient {runks, Tunnels, or Bridges, where any Cartway's are, into the 
de undi, for the Space of ten Days after Notice thereof given by a Surveyor, 

va es Offender ſhall forfeit five Shillings, &c. 3 
6 M. 36. And it is farther enacted by the ſaid Statute of 3 & 4 M. 

: 2. That the Poſſeſſors of the Land next adjoining to any Highways, 
= 15 are not 1 Foot broad, ſhall from Time to Time, and at all Times, 

* F Hedges Plaſht, cut, or pruned, ſo as no Tree, Buſh, or Shard ſhall 

How in ſuch Highway, nor Bough or Branch be ſuffered to hang over 
the ſane goway, g ſuſfe g 
rt op fo any Part thereof; but the ſaid Hedges ſhall be kept cut and parea 
the 13 2 the Roots, and not permitted in any ſort to ſpread into or hang over _ 
p oe fo W. any Part thereof, to the end that there may be a free and clear 
bor rej ravellers, and all Sorts of Carriages loaden, without being any 

” FyJearced or obſtructed by any Hedges, Trees, Boughs, or Branches what-_ 


I 11 ſoever, 


85 52. As to the firſt Particular, viz. In what Order Hedges and 8 H.7. « » b. 


better Opinion, That he who hath Trees next adjoining to the Highway, 8 H.7 5. ab. 
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forfeit ten Shillings, 
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8 that the Sun may freely ſhine into the ſaid Ways, to dry and ance 

Sec. 57. Alſo it is farther enacted by the above mentioned Sears, 
of 18 El. 10. Par. 6. That every Occupier of Lands adjoining to the aer, 
adjoining to any Highway, or Common faring Way, where any Ditchi : 
Scowring ſhould or ought to be, as aforeſaid, ſhall from Time to Time, a; Net 
Hall require, ditch and ſcowr in his Grounds- ſo adjoining, whereby the Water 
conveyed from the ſaid Highway, &c. over the Ground next adjoining, may hay 
Paſſage over ſuch next Ground ſo adjoining, on pain of Forfeiture for eder 
Time ſo offending for every Rod not ſo ditched and ſcomred, twelve Pence. : 

Set. 58. As to the ſecond Particular, vis. How far all Trees and 
Buſhes are to be removed from the Highway, it appears from the above 
mentioned Statute of Mincheſter, Chapter 5. That no ſmall Tree or Bu 
whereby a Man may lurł to do hurt, ought to be ſuffered to ſtand within tm 
per" Foot of either Side of a Highway leading from one Market-Town t 
another. 5 Ms ; 

vect, 59. And it is farther enacted by the ſaid Statute of; El, iz 
Par. 7. That all Trees and Buſhes growing in the Highways, ſhall be cut down 
by the Owner or Owners of the Ground or Soil, &c. And it is alſo enacted 
by the ſaid Statute of 18 El. 10. Par. 7. That whoever ſhall not cut down, 
or keep low, all Irees and Buſhes, growing in or next adjoining to any the ſul 
Ways, according to the Intent of the above mentioned Statute of 5 El. 13. l 

Seck. 60. Allo it is enacted by the ſaid Statute of 3 & 4 V. & M. 1, 
That no Tree, Buſh, or Shrub ſhall be permitted to ſtand or grow in any Highny 
not full twenty Foot broad, but the ſame ſhall be cut down, grubbed up, and car 
ried away by the Owner or Owners of the Land or Soil, where the ſame ſhall land 
or grow, within ten Days after Notice to bim or them given by the ſaid Survey, 


or any of them, on pain to forfeit for every Neglect, five Shillings, &c. 


1 Jon, 222. 


Vide 4 Aſſ.3, 
17 Ed.; 9.b. 


2 Rol. Ab. 
137.B.4 142. 
K. L. 


Sec. 61. As to the third Particular, vis, In what Manner all other 
Annoyances obſtructing the Highway are to be removed; it ſeems clear, 
That by the Common Law any one may abate a Nuſance to a Highway, 
and remove the Materials, but not convert them to his own Uſke, as hath 
more fully been ſhewn in the precedent Chapter; alſo it ſeemeth, That 
an Heir may be indicted for continuing an Incroachment, or other No- 
ſance to a Highway, begun by his Anceſtor, becauſe ſuch a Continuance 


thereof amounts in the Judgment of Law to a new Nuſance. 


Fed. 62. But the Common Law not having been thought ſufficiently 
to have provided againſt Miſchiefs of that Kind, it was enacted by the 
above mentioned Statute of 18 El. 10. Par. 7. That no Perſon, having 4) 


Ground adjoining to any Highway, or Common faring Way, leading to any Mar- 


ket-Town, ſhall caſt or ſcowr any Ditch, and throw or lay the Soil thereof into 
the Highway, and ſuffer it to lie there by the Space of ſix Months, to the Any 
ance of the ſaid Highway, or Common faring Way, upon pain of Forfeiture fir 
every Load of Soil ſo caſt into the Highway, or Common faring Way, in 971 
or Scowring, twelve Pence: And that the Surveyors may make Sluices thro Bank 


 occaſtoned by the caſting ſuch Soil into any Highway, &C. 


Seft. 63. And it is farther enaqted by the above mentioned Statute 
20 4 V. &. M. 12. That no Perſon ſhall lay in any Highway, not twenty 4% 
broad, any Stone, Timber, Straw, Dung, or other Matter, whereby the ſame po | 
be any ways obſtructed or annoyed, on Pain to forfeit for ever; ſach Offence, 


five Shillings, Rc. And it is farther enacted, That if any Timber, Sone, Ho, 


Straw, Stubble, or other Matter for the making of Dung, or on any other Pie. 


tence 
2 
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what ſoe ver, ſhall be laid in any Highway, as aforeſaid, whereby the ſame 
6 be 5 Ne aral or annoyed, the Cones 5 Poſſeſſors of the 3 
next adjoining to the ſame, ſhall clear the ſaid Way by removing the ſaid Tim- 
ber, Stone, Hay, Straw, Dung, or other Matter, and have, take, and diſpoſe of 
the ſame to his and their own Uſe ;, and if any ſuch Owner or Occupier of Lands 
next adjvining to the ſaid Highways, ſhall neglect to clear the ſaid Ways of the 
| ſaid Naſances, he ſhall forfeit five Shillings, &c. „ 
Heri. 64. As to the fourth Particular, viz. How far all Perſons are 
pun.ſhable for taking away Things made Uſe of for the Benefit of High- 
ways, it is enacted by the above mentioned Statute of 7 & 8 . 3 29. 
That every Perſon who ſhall pull up, cat down, or remove, any Poſt, Block, great 
Stn, Bank of Earth, or other Security, which was ſet up, placed, and made, 
for ſecuring any Horſe, or Foot Cauſey, in 4 publick Highway, from Wageons, 
Faint, and Carts, ſhall upon Complaint to any Juſtice of the Peace or Diviſion 
where ſuch Offence ſhall be proved by the Oath of one credible Witneſs, &c. for- 
feit twenty Shillings, one Moiet y thereof to the Surveyors, &c. and the other 
Moiety to him that ſhall diſcover the ſame. 
Heck. 65. As to the fifth Particular, viz. How far Perſons may be 
puniſhed for drawing a Carriage with more than five Horſes in Length, it 8 th. Sta. 
is enated by the above mentioned Statutes of 22 Car. 2. 12. Par. 6,7. and tute of 5 Gee. 
7 ill 3. 29. and alſo by 6 Annæ 29. and 9 Anne 18. and 1 Geor. 11. 1 
That no travelling Waggon, Wain, Cart, or Carriage, wherein any Burthens, 
Goods and Wares ſhall be carried and drawn, (other than ſuch Carts and Car- 
riages as ſhall be imployed in or about Hnstandry and Manuring of Land, and 
| in carrying of Hay, Straw, Corn à unthraſhed, Chalk, Timber for Shipping, 41 Geo. 11. 
| Materials for Building, Stones of all Sorts, or ſuch Ammunition or Artillery 
4s ſhould be for the Service of his Majeſty, his Heirs or Succeſſors ) ſhall at any 
one Time be drawn, or go in any common or publick Highway or Road, with 
above five Horſes, Oxen, or Beaſts in Length, (except Þ only where ſuch five » ; 8 
Horſes ſhall not be ſufficient to draw ſuch Cart or Wazgon up any ſleep Hill, g Ann,. 
or ont of any fonl Place, in which Caſe it ſhall be lawful to join any Horſes from 
another Cart or Waggon then travelling that Road, with the Conſent of the Owner ** 
Driver of ſuch Cart or Waggon, to help ſuch in fuſſicient Horſes up ſuch ſteep "i 
il, er ont of ſuch foul Place) on Pain of © forfeiting five Pounds, one Moiety < 
| to the Surveyor of the Highways of the Place where ſuch Offence ſhall be commit- 
| ted, for the Repairs of the ſaid Highways, and the other Moiety to him who ſhall 
diſcover, and proſecute for the ſame, to be levied by Diſtreſs of all, or any of 
the Horſes, Oxen, or Beaſts o, any Perſon offending againſt the ſaid Statutes, © 
which Diſtreſs may be made by any Perſon whatſoever, (without any War- 4% Ame 18. 
r as it ſeemeth from 9 Anne 18.) And the Beaſts ſo diſtrained are to be 
SR forthwith to the Surveyor of the Highways, or other Pariſh Officer, of „ il 
Hers where the Offence ſhall be committed; and if the ſaid Penalty be not paid Of 
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74 within three Days. the (4; 5 7 | 
e Days, the ſaid Surveyor or other Pariſh Officer, may, by Warrant 

; . Juſtice of the Peace, ſell the ſaid Diſtreſs, and deliver the Maes raiſed 

' *) to the ſaid Juſtice, who is to diſtribute the Penalties in the Manner 


ren ended, rendring the Overplus to the Owner, the Charges being firſt de- 
Thy LY if the Offender ſhall immediately pay the ſaid Penalty to the Perſon "8 
th 0 make ſuch Diſtreſs, or to the Surveyor, or other Pariſh Officer, where 1 
my ee e ſhall be committed; then the Perſon ſo receiving the ſame, ſhall deli- 
"Hh 3m next Juſtice of the Peace, to be by him diſtributed, as aforeſaid. 
i "wy that 3 an Per/on ſhall refuſe or neglect to carry any of the ſaid Beaſts 
ſu be lieg to the Surveyor, or other Pariſh Officer, as aforeſaid, he 
of th 2 twenty Pounds, to be levied of his NBoods by arrant of one Juſtice 

e Feace, &c. And if any Surveyor, or other Pariſh Officer, ſhall refuſe or 


neglec 
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neglect to deliver any Sum of Money, or Penalty by bin received, to the ſaid 
Juſtice, he ſhall: forfeit twenty Pounds, to be levied, &c. as aforeſaid. 

Seck. 66. And it is farther enacted by the ſaid Statute of 9 Ane 19 
That if any Perſon employed by any Carrier, or other Perſon ſubjet to the Pend. 


ties mentioned in the ſaid Act, ſhall drive, or aſſiſt in the Driving of am tra 


delling Waggon, &c. with more than ſix Horſes, &c. the Perſon Jo offending 


— — 


ſhall forfeit five Pounds, to be levied and diſpoſed ＋ in like Manner as the For. 
feitures before mentioned are direcjed and appointed. 

Sect. 67. As to the eighth general Head of this Chapter, vis, In 
what Manner thoſe, who are charged with any Offence relating to the 


Highway, are to be proceeded againſt, it is enacted by the above men. 


_ tioned Statute of 2 & 3 Ph. & Mar. 8. That the Steward of every Leet may 


enquire by the Oaths of the Suitors of all Offences which ſhall be committed within 
the Leet, againſt every Article of the ſaid Statute, and to aſſeſs ſuch Fines and 


| Amerciaments for the ſame, as ſhall be thought meet by the ſaid Steward: Jn 


in Default of ſuch Inquiry or Preſent ment, the Quarter- Seſſions of every Pluc 
may inquire of the ſame Offences which ſhall be committed within the Limits of 


their Commiſſion, and 10 aſſeſs ſuch Fines as they, or two of them, whereof one fo 


be of the Quorum, ſhall think meet: And the Steward of every Leet ſhall mike 
Eſtreats indented of all the Fines, Forfeitures, and Amerciaments, for th: Hy. 
faults preſented before him, and (hall deliver the one Part thereof ſealed and i 
ed by him to the Bailiff, and High Conſtable of every Hundred, Rape, Lats.» 


| Wapentake, wherein the Default ſhall be preſented, and the other Part to the 
Conſtable and Church-wardens of the Pariſh wherein the Defaults were made, the 


Jame to be yearly delivered within ſix Weeks after the Feaſt of Michaelmis: 
And the Clerk of the Peace ſhall make the like Eſtreats indented of the Fines, dc. 
for the Defaults preſented before the Juſtices of the Peace, &c, The whih | 


 Eftreats ſhall be ſufficient Warrant to the ſaid Bailiff, or chief Conſtable, to le 
the ſaid Fines, &c. by Way of Diſtreſs: And if no ſufficient Diſtreſs can be 


found by the ſaid Baihifſ or Chief Conſtable ;, or if the ſaid Offender ſhall obi. 
nately refuſe to pay the ſaid Fine, & c. and do not pay the ſame within twenty 


Daz s after a lawful Demand of the ſame by the ſaid Officer, he ſhall ferfeit the 


double Sum that he ſhould before have paid. 1 
Sect. 68. And it is farther enacted by the ſaid Statute, That every if 
the ſaid Bailiffs and Head Conſtables, ſhall at leaſt once every Tear, betwixt (ht 
firſt Day of March and the laſt Day of April, ale a true Account and Payment 
of all ſuch Suns of Money, (to the Conſtable and Church-wardens of every Pi. 
riſb wherein the Offences were committed, or to two of them) as he ſhall have co. 
lected upon any of the ſaid Eſtreats, on Pain of, to forfeit for every Time be 
ſhall not ſo do, forty Shillings. 85 5 
Sect. 69. And it is farther enacted by the ſaid Statute, That all Fine! 
&c. which ſhall be due for any Offence againſt the Purview thereof, ſhall be to the 
Church-wardens of every Pariſh wherein the Offences ſhall be committed, to be * 
flowed of the Highways in the ſaid Pariſhes: And the ſaid Church warden 5 
have Authority to call the ſaid Bailiff and Head 2 to account, before 
Juſtices of Peace, or two of them, whereof one to be of the Quorum, by Bil. 
Information, or otherwiſe. The which Juſtices ſhall have Authority to os : 
ſaid Account, and to commit the ſaid Bailiff and Head Conſtable to Priſon 111t ſe 
ſhall pay all ſuch Arrearages as ſhall be adjudged by the ſaid Juſtices; and oy 
of the ſaid Bailiffs and Head Conſtables upon their Accounts ſhall have a0 
for every Pound he ſhall collect and pay, Eight-pence for his own Pains, p > 
Twelve-pence for the Fees of the Clerk of the Peace, or Steward of the Leet, 21 
the Eftreats indented of every ſeveral Pariſh that they ſhall deliver as 10 frye ; 
8 
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ed and levied in ſuch Manner, and imployed to ſuch Ofet and Intents, a in 
the ſaid Statute of 2 & 3 Ph. & Mar. are appointed, | 

Sect. 74. And it is farther enacted by the above nientioned Statute 
of 18 El. 10. Par. 8. That all Juſtices of Aſſize, Juſtices of Oyer and Terni. 
ner, and Juſtices of the Peace in their Seſſions; and Stewards of Leets in then 
| Leets, ſhall hear and determine every Offence, Matter, and Cauſe, that al 
grow, come, or riſe, by Reaſon of the ſaid Statute.  _ 
Seck. 75. Alſo it is enacted by the above mentioned Statute of 
22 Car. 2. 12. Par. 9. That if any Perſon ſhall fail in his reſpeFive Days Labour | 
in every Tear towards the Repairing of the Highways, or neglett to ſend his n. 
 Jpetive Carriages, &c. required by Law; the Surveyors ought to make Complaint | 
thereof to the next Juſtices of the Peace, who ought upon Proof by Oath of on 
credible Witneſs, to leuy by Diſtreſs and Sale and Goods, &c. for every Da- 
L abourer failing, as is aforeſaid, one \hilling and ſix Pente; and for every Man 
and Horſe, that ſhall make Default three Shillings ; and 0 every Cart with tn 
Mem, ten Shillings, for every reſpictiue Day wherein they ſhall make Ds, ail, 
which Penalties ſhall be imploped towards the Repairs of the Highways, &, 
Seck. 76. And it i; farther enacted by the ſame Statute, Par. 10. and 
2 & 4 Will. & Mar. 12, That the Aſſeſſments to be made, in Purſuance of the 
Statutes, for the Repairs of the Highwaz s, ſhall be levied by Diſtreſs and Sal: 
of the Goods of every Perſon ſo aſſeſſed, not pa) ing the ſame within ten Day: 
after Demand, rendring the Overplus to the Owner, the neceſſary Charges beim 
firſt deducted. os 5 
_ Sect. 77. It will be needleſs to ſhew in this Place in what Manner the 
ſeveral Penalties for other Offences againſt the above mentioned Statutes 
concerning the Highways, are to be recovered, becauſe the ſame may 
appear from the foregoing Part of this Chapter, wherein the ſeverl 
Clauſes of the ſaid Statutes relating to the ſaid Offences are ſet forth. 
Seck. 78. It is enacted by the ſaid Statute of 22 Car. 2. 12. Par, 4 
That all Defects of Repairs of Cauſe ve, Pavements, Highways or Bridges, ſj 
be preſented in the County only where ſuch Canſeys, &c. lie, and not elſewhere; 
and that no ſuch Preſentment or Indi&ment ſhall be removed by Certiorari, u 
SecB 2.Ch zy Mherwiſe, out of the ſaid County, till ſuch Indictment or Preſentment be u: 
S. 37, 46, 47. verſed, and Judęment thereupon given. 
Seff. 79. And it is farther enaded by the ſaid Statute of 3 & 4.0 
M. 12. That all Matters concerning Highwaz's, Cauſe rs, Pavements, and Bridge, 
mentioned in the ſaid Att, ſhall be determined in the County where the ſame do 
lie, and not elſeirhere; and that no Preſentment, Indictment, or Order, mad 
by vertue of the ſaid Add, ſhall be removed by Certiorari ont of the ſaid Coun! 
into any other Court. | „ 
Sef?. 80. Yet it hath been reſolved, That if the Quarter-Seſſions, ui. 
der Pretence of the Juriſdiaion given them by theſe Statutes, take upon 
Queen and them to do a Thing manifeſtly exceeding their Authority, as to make 
Bramby. an Order on Surveyors of the Highways to make up their Accounts be. 
Mic. Ann. fore a f. pecial Seſſions, their Proceedings may be removed by Certrovers 
to the King's Bench, and there quaſhed ; for the Quarter-Selions have 
no manner of Power given them to intermeddle originally with ſuch e. 
counts, but only by Way of Appeal. 1 
Ject, 81. It is {Bape by ho ſaid Statute of 3 4 W. ch. M. i 
That no Perſon ſpall be puniſhed for any Offence againſt the ſaid Act. unleſs 2 
| Offender be proſecuted for the ſame within ſix Iv.onths ofter the Offence c 2 1 
| ted, and that no Perſon who ſhall be puniſhed for an Offence by vertue of ir" 75 
Act, ſhall be puniſhed for the ſame Offence by vertue of an, other Act, or 
whatſoever, | Z Het 


4 


Chap. 76: Of Nuſances relating to Highway: 
Ft, 82 As to the ninth general Head of this Chapter, viz. In what 
manner Perſons proceeded againſt for any of the above mentioned Of- 
fences may defend themſelves; it is enacted by the ſaid Statute of 3 C. 4 
©: M. 10. That if any Perſon ſhall find himſelf aggrieved with am Aſſeſſ- 
ment or Rate, or other Act by the ſaid Juſtices of Peace, the general Quarter- 


Hint of the Peace, may take ſuch Order therein, as to them ſhall be thought 


convenient, and the ſame to conclude and bind all the ſaid Parties. 


any Offence againſt them, without having Notice of the Accuſation made 
[againſt him, and an Opportunity of defending himſelf. And therefore [ 
(hall take it for granted. that generally no one ought to be puniſhed for 
any of the above mentioned Offences, without being called upon to 
anſwer for himſelf, and having Liberty to traverſe the Matters alledged 
E againſt him it is true indeed, that it is generally holden, That no Tra- 
ve / ſe can be taken againſt a Preſentment by a Juſtice of Peace of his own 
Knowledge. as to the Want of Repair; yet this Opinion ſeems juſtly que- 
| ſtionable for the Reaſons alledged in the (ixry-eighth Section of this 
Chapter. VE wp SHE 
. 84. However it is certain, That in all other Caſes, whoever is 
indided or preſented in any Court, except a Court-Leet, for any Offence 
relating to the Highways, may traverſe the whole Matter alledged a- 
gainſt him in ſuch Indictment or Preſentment; but it ſeemeth to be agreed, 
That he, who is preſented for ſuch an Offence in a Court - Leet, can only; H. 7. 4 4. 
traverſe it ſo far as it concerns his Freehold, as by charging him with be- 
ing bound to ſuch Repairs in reſpect of the Tenure of his Lands, &c. for 
which Purpoſe it is certain, that he may remove it by Certiorari into the 
King's Bench, and there traverſe it; alſo there is no Doubt, but that af- 
ter Convidion, or upon a Demurrer, or Confeſſion, any one may take 
W Exceptions to any ſuch Indictment or Preſentment in any Court for the And. 234. 
Want of legal Form; but the Court in Diſcretion will very rarely ſuf- 1 
fer a Man to take ſuch Exceptions, before ſuch Conviction or Confeſ- 4," 1 
| fron, without a Certificate and Affidavit, that the Ways are in good Repair. 728. 
Keck. 85. Therefore for the better Underſtanding in what Cafes it 
may be ſafe to demur to, or confeſs an Indictment or Preſentment of this 
$ Kind, I ſhall lay down the following Rules concerning them. 


eff. 86. I, That it is 2 ſafeſt in every ſuch Indictment to ſhew both 22 Rol. Ab. 
| the Place from which, and alſo the Place to which the Way ſuppoſed to * 24 
have ſometimes been Þ difallowed ; however it ſeems certain, That there mn. . 
no Neceſſity to ſhew © that a Highway leads to a Market-Town, becauſe 3 . 


: 644 
every Highway leads from Town to Town. 1 Brown 6. 


©Oltew in what Place the Nuſance complained of was done, for which « ; Kb 644. 
 Caule an Inditment for ſtopping a Way at D. leading from D to C., „ Rol. Ab. 


* good, for it is impoſſible that a Way leading from D. ſhould be? - PI. 18. 
1 U. and no other Place is alledged. 


oy to what Part of the Highway the Nuſance did extend, as by ſhew- 
X; 7 many Foot in Length, and how many Foot in Breadth it con- 

0 or otherwiſe the Defendant will neither know of the Certainty of 
Cov b. 80 againſt which he is to make his Defence. neither will the 
Curt be able from the Record to judge of the Greatneſs of the Offence, 


i | | 
older to aſſeſs a Fine anſwerable thereunto; and upon this Ground it Band hd 


Pl. 16. 


| Ft. 83. Allo it ſeems to be implied in the Conſtruction of theſe as Vide he 


well as of all other Penal Statutes, That no one. ought to be convicted of 9155 


Dy-14 Pl 6%. 
Finch 386. 


e out of Repair doth lead, yet Exceptions for Want of ſuch Certainty, » . Keb. 716, 


Ker. 87. II. That it is neceſſary 4 in every ſuch Indictment expreſly N 


f . 88. Ul. That every ſuch Indictment ovght alſo certainly to Cro- Ja. 324 


.- Pk 6; 


220 Of Nuſances relating to Hightoays. Book | 


hath been adjudged, That an Indi&ment for ſtopping a certain Part a 
the King's Way at K. is naught, for the Uncertainty thereof: Alſo it hath 
4 been reſolved, That the Place wherein ſuch a Nuſance is alledged, is not 


. ſuffciently aſcertained in ſuch an Indictment, by ſhewing that it contain. 
ed fo many Foot in Length, and ſo many in Breadth, by Eſtimation, 

. Se. 89. IV. That every ſuch Indictment muſt ſhew, That the Wa 

225 wherein a Nuſance is alledged, is a Way common to all the Kings beo. 


os * 255 ple, for which cauſe it hath been reſolved, That an Indictment for 3 
Co El. 63, Nuſance to a * Horſe-way, without ſhewing that it is a Common Way, 
nc R. A is naught; and upon the ſame Ground it ſeemeth alſo, That an Indid- 
1 Vent. 2-8. ment for a Nuſance to a common Foot way to the Church of D. for 
Poph. 206. ball the Pariſhioners of D. is not good; yet it © ſeems, That if tho 
2 Keb 728. I 1 . 
*1V-ri 208. laſt Words, viz. For all Pariſhioners of D. had been omitted, ſuch an li. 
3 Keb. 286. dictment might be maintained. „„ OE 
122 4 Seck. go. V. That it is not ſafe in an Inditment againſt a common 
But t:eContrs. Perſon for not repairing a Highway, which he ought to have done in fe 
ry was adjudg ſpect. of the Tenure of certain Lands, barely to ſay that he was bound to 
robe e nog repair it, ratione Tenure Terre, without adding 4 ſug; alſo it is ſaid, That 
King and Cor. in an Indictment againſt a © Biſhop, Gg. for not repairing a Highway, 
rack, eccerding in reſpect of certain Lands, it ought to be ſhewn in what Capacity be 
Vide 2 Keb. Ought to repair it, becauſe otherwiſe it cannot be known in what Caps- 
514 city the Proceſs is to be awarded againſt him. 5 
es 1 Set. 91. VI. That in every ſuch Indictment the Fact alledged againſt 
dhe Defendant muſt be expreſſed in ſuch proper Terms, that it may clex- 
ly appear to the Court to have been a Nuſance; and for this cauſe it 
hath been reſolved, That a Preſentment for diverting a Highway is not 
good, becauſe a Highway cannot be diverted, but muſt always con- 
tinue in the ſame Place where it was, howſoever it be obſtruced, and 
1 And. 234 a new Way made in another Place. 


Poph. 206, Seck. 92. VII. That an Indictment againſt a Man for ſtopping a Higb - 


way in his own Land is good, without laying the Offence done Ji 
Armis. Alſo it is ſaid, That a Preſentment that a Highway in ſuch 3 
'\ x Place is decayed by the Defaults of the Inhabitants of ſuch a Town 5 
2 R. A. 79 L. ou” a | 3 a l | 

good without naming any Perſon in Certainty. But it hath been ad. 
_ judged, That an Indictment againſt particular Perſons muſt ſpecially 
charge them every one; for which Cauſe it hath been reſolved, That an 
R. A 81, Indictment againſt ſeveral for not repairing their Streets, that they & 
eorum nterque, did not repair them, is not gooe. = 
1 Syd. 14% HSeff. 93. VIII. That the Defendants ought not to plead quod non de 
bent reparare, without ſhewing who ought. oe pe ons 
Selk. 358. ebf. 94, That the Defendants ſhall not be diſcharged by ſubmitting 

9 85 Mod. 163. to a Fine, but a Diſtringas (hall go in ifinitum till they repair. 


—_—_—_— 


GC H A P. LXXVII. 
Of Nuſances relating to Bridges. 


Np now I am in the ſecond Place to conſider Nuſances relati's 
to Bridges in particular ; for the better Underſtanding whereot, 
ſhall examine: 2525 lk 
I. How publick Bridges are to be repaired by the Common Lav. 


2. How by the Statute, As 


clap. J. Of Nuſants relating to Bridget. 111 
As to the firſt Point, 1 ſhall conſider, 
| In what Manner, and by whom ſuch Bridges ate to be repaited by 


Common Law. 8 VVV 
1 In what Manner Perſons bound to ſuch Repairs are to be proteeded 


againſt, 


St, 1. As to the firſt of theſe Particulars, it ſeemeth to be clear, __ 
| That thoſe who are bound to repair ſuch Bridges, muſt make them of 43 Aff Pl. 43. 
E (och Height and Strength, as ſhall be anſwerable to the Courſe of the * 
Vater, whether it continue in the old Chanel, or make a new one; and 
| that they are not puniſhable as Treſpaſſers, for entring on any adjoĩning 
Land, tor ſuch Purpoſe, or for laying thereon the Materials requiſite for 
$ ſuch Repairs. Alſo it ſeemeth to be clearly ſettled, That of common 1 5 701. 
Rkight the Charge of repairing all common Bridges, lies upon the Coun- Co ©, 444 
| ty wherein they are, unleſs Part thereof be within a Franchiſe; in 6 Mod. 307. 
| which Caſe it is ſaid, That ſo much as is within the Franchiſe ſhall be 358,359 
| repaired by thoſe of the Franchiſe. = TOO os 
Geck. 2. Alſo it ſeemeth to beb certain, That ſuch Charge may be caſt * » Toft 100, 
| upon 2 Corporation-aggregate, either in reſpect of a ſpecial Tenure of Hν @ ,,,_ 
| certain Lands, or in reſpect of a ſpecial Preſc:iption, and that it may be D.. ca. 14. 
caſt upon any other Perſons by reaſon of ſuch a ſpecial Tenufe, as hath 
deen (ſhewn more at large under the ſecond general Head of the prece- 
dent Chapter, But it is © ſaid, That a Man ſhall not be bound to repair 2 It. ot. 
| 3 new Bridge built by himſelf, for the common Good: But that the 526 397: 
County ſhall be bound to repair it, if it become of publick Conve- Se: e . 
A . „ 366. 
dd. 3. As to the ſecond Particular, iz In what Manner Perſons 
und to ſuch Repairs, are to be proceeded againſt; it ſeemeth to be ; 
Clear, That any particular Inhabitant or Inhabitan's of a County, or Te- * r Joo. 273. 
nant or Tenants of Land charged to the Repairs of ſuch a Bridge, may 2 
be made Defendants to an Indid ment for not repairing it, and be liable S. k. 358. 
to pay the whole Fine aſſeſſed by the Court for the Default of ſuch Re- 
pars, and ſhall be put to their Remedy at Law for a Contribution from 
. Who are bound to bear a proportionable Share in the Charge, 
MR Oey of the Caſe requires the greateſt Expedition in Caſes of 


Ne 4. Alſo it hath been © reſolved, That it is not ſufficient for the Kei 12. 
"vg 10s to an Indictment for not repairing a Bridge, to excuſe them- 1/75 
0 5 } ſhewjng either that they are not bound to repair the Whole, or | 
we at of the Bridge, without ſhewing what other Perſon is bound to 

85 the ſame; and it is ſaid, That in ſuch Caſe the whole Charge ſhall 4; Af Pl 37. 

Yo upon ſuch Defendants, by reaſon of their ill Plea, 1 . 1 
ought 5- It is ſaid, That where ſuch Defendants plead, that A. B. 
verſo S —.— the Bridge mentioned in the Indictment, and take a Tra- See 187d. 14e 
Gl Caf the Charge againſt themſelves, the Attorney-General in this ſpe- 

1 4 take a Traverſe upon a Traverſe, and inſiſt that the Defen- 

| 155 und to the Repairs, and traverſe the Charge alledged againſt | 
that the M an Iſſue ought to be taken on ſuch ſecond Traverſe; and \ Levin. 173. 
Te bound torney-General may afterwards ſurmiſe, that the Defendants 


naifſerent f. Parr it, and that the whole Matter ſhall be tried by an 


t Jury, Ge. | 
LI | Seck. 


222 55 
6 Mod. 307. 


Vide 1 Keb. 
422. 


Of. Nuſances. relating ia Bridges: Book 
Sect. 6. It ſeems that no Inhabitant of a County ought to be a Juror 


for the Trial of an Iſſue, whether the Count be bound to ſuch Repairs 
or not, but it is ſaid that he may be a good Witneſs. 


wherein ſuch Bridges or any P. reel thereof ſhall happen to be, or elſe two of ts 


4 * 1 0 


Chap. Y. Of. Nuſances relating to Bridges, 


. them taxed! 10 be written, in 4 Roll 3 : 
and Authority te wal ie Collectors o ding 26. 7 24 ful, ele bare Dower 
, of Mongy by . which Colle: ed, for Collection of all Juch 
ed Kol indented, under the Seals of the Fad Iu receiving the one Part of 
| AP) ee and receive all the particular 9 ſhell bave Power and 
UW thereof, in his Lands, Goods and Chattel a 1 e taxed, and refuſe. Pay- 
[bo 90 e 24 perceive all the Mos 8 5 ay 1 55 and of 
the Diſtreſs be better) to deli to the „ and the Reds ( if 
or four of them, within the Lowits oP er Here of : And that the 4 A 4 
2 e from Time to Time, as oft ce every ſuch decayed Bridge re- 
| : And that the ColleFors and Survey Money, taxed, and by them 
| Executors and Adminiſtrat and Surveport, and ever. un 
| Adminiſtrators, and the E , and every of them, and thei 
and every of thew from 7750 0 an xecutors and Admini {lf 
| Pen, e to I. iniſtrators of t 
ee es nl 
„ J e appointed Collect Riding, City, or Town-cor 
1 per —_—_ of the Qu 8 x a — ory nah a > o four of the Tn 
| 9] Foe .d Sante of NMlame + And 2f dhow: ipts, Payments, and Ex; | 
| then the ſame Juſtices Aud if they, or any of th . 
1 of Peace, or fe 'y of them refuſe that to do, that. 
cxetiont, ſhall Le Power aud 4 * of them, from Time to Ti | 922 at 
4 er and Aut horit to Time by their Niſ- 
. Ga 
| 5 miniſtrators x tors and Adminiſtrato | 
— vpe at the — 17 _ Attach _ pre py 
| to do ref NG, 4 is aforeſaid ; or ſe if th l, appear, then to 
r 3 ſuch of them as ſhall es they or any of them refuſe that 
| ect. 10, 2 till the ſaid N * _ * eee ah 
F t is far ccompi 
| ridge len in one es vs enacted, Par. 5. That afraid _ 
tick, Lands or Tune. 191g, and ſuch Perſo I Cer” Bridge or 
f ſuch e J, 2 owen to be eee re 3 Bodies Poli- 
7 i „ lien 1 » . 40 VNA ; . 
5 rages been wit 1 3 in another Shire or Ridi a 5 da nding 
CVVT 
Bridges, len hg BY , or Tenements, that owen to mak erſons I, nhabitants, 
Frag % og roaber nr" rung ada e or repair any ſuch 
eace of the Shire, City, or Town orporate, in every ſuc þ 
corporate, within which ſuch 


o mile Proceſs i 
0c 
| OF amend pe meme Shire 


once, and Le 


ne 
of ſuch Bridg 
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Members It is farther enacted, Par. 7. That the Warden, Majors, and Bai. 
liffs elected, and Jurates of the ſame Ports, and every of them, have Power and 
Authority to inquire, hear, and determine all manner of common Anno ances o 

| Bridges within the ſame Ports and Members, and to make ſuch Proce ſs, Pains 
. Taxations, and all other Things within the ſame Ports and Members, a the 71 
ftices of Peace may do in other Shires or Places out of the ſame Ports, by ver 

tue of the ſaid AGF in every Behalf, 

Seck. 12. And it is farther enacted, Par. 8. That the ſaid Juſtices, &. 
may allow ſuch reaſonable Coſts and Charges to the ſaid Surveyors and Colle 
as by their Diſcretion ſhall be thought convenient, 85 e 
Seck. 13. And it is farther enacted, Par. 9. That ſuch Part and Portiny 
of the Highways in every Part of this Realm, as well within Franchiſe as with- 
out, as lie next adjoining to amy Ends of any Bridges within this Realm, aiſtant 
From any of the ſaid Ends by the Space of three hundred Foot, be made, repaired 

aud amended, as often as need ſhall require; and that the Juſtices of Peace, i 

every Shire of this Realm, Franchiſe, City, or Borough, or four of them at tis 

leaſt, whereof one to be of the Quorum, within the Limits of their Commilſun | 

and Authorities, may inquire, hear, and determine in their General-S:ſions, al 
manner of Annoyances of and in ſuch Highways, ſo being and lying next adjvin 
ing to any Ends of Bridges within this Realm, diſtant from any one of the Ends 
of ſuch Bridges three hundred Foot, and to do in every Thing concerning th 
Making, Repairing, and Amending ſuch Highways, & c. in as large and amt 
Manner as they might and may do, to and for the Making, Repairing, and J. 
mending of Bridges, by vertue of the ſaid AF, | 


h 3 the Conſtruction of this Statute the following Opinions have been 
_ holden: PEE rg | 


2 Iaſt. 01. Sec. 14. I. That no private Bridges are within the Purview there 
Salk. 359- of, but only ſuch as are common in the Highways, where all the 
King's liege People have, or may have Paſſage. 

2 Inſt. b Seck. 15. II. That unleſs the Juſtices of Peace of a County, or Town, 
ZI c. be four in Number, and one of them of the Quorum, they have n0 
manner of juriſdiction by vertue of this Statute; but it is ſaid, That the 
Juſtices of Peace of the County, in which ſuch Town, being not a Coun- 
ty of it ſelf, and wanting ſuch a Number of Juſtices, ſhall lie, may 9 
vertue of the firſt Clauſe of the Statute, determine all Annoyances of 
idges within ſuch Town, Gc. if it be known what Perſons in certain 
\ are bound to repair the ſame: But if it be not known, it ſeems that ſuch 
Annoyances are left to the Remedy of the Common Law, becauſe tle 
2 Inft. 504, Clauſe which in ſuch Caſe authorizes the Juſtices of Peace to tax all the 
Inhabitants, ſeems expreſly to confine the Power of taxing the Inhabitants 

of ſuch Towns to their own Juſtices, Gc. l 
Seck. 16. III. That all Houſholders dwelling in any County, ® 
: Inf. 703, Town, Gc. whether they occupy any Lands or not; and allo all Perſons 
who have Lands in their own Poſſeſſion or Manurance, whether they 
dwell in the fame County, &c. or not; and alſo all Bodies-Politick, * 
ther reſiding in, or having Lands in their own Hands in a County, C. 
are liable to be taxed as Inhabitants, within the Meaning of the Statue. 
2 Inft. 704. Seck. 17. IV. That the Taxation to be made in Purſuance of the Sta- 
Vide 1 Keb. tute ought to be aſſeſſed diſtinctly on each Inhabitant, and not on! 
Loc whole Hundred, Pariſh, or Town in general. 3 

Sect. 18. V. That all Privileges of Exemptions and Diſcbarges V 


Contribution 5 the Repairs of decayed Bridges, whether ſuch Brea, 
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tions were originally derived from Charter or Act of Parliament, or any = Inft. 704. 

| cher Foundation whatſoever, are taken away by the expreſs Words of 

| the Statute, That the Juſtices, &c. ſhall tax and ſet every Inbabitant. | 
gert. 19. It bath been queſtioned whether a Borough which bath no 1 K-b 68. 

Bridge within its own Limits, be not liable to contribute to the Repairs 

of a County-Bridge. DF: 


_ L 


m_— 


CHAP. IXXVIII 
Of Nuſances relating to publick Houſes. 


on the better Underſtanding of Nuſances relating to publick 
Houſes, 1 ſhall conſider: 


1. In what Manner they are prevented and reſtrained by the Com- 
77 oo: - 
2. In what Manner by the Statute. 


| Sect, 1, As to the firſt Point it ſeems to be agreed, That the Keeper p. m. 374 
| of an Inn may by the Common Law be indicted and fined, as being 1 N 
5 5 , 8 . f C. 146. 
guilty of a publick Nuſance, * if he uſually harbour Thieves, or Perſons Co. Ca. 549. 
of ſcandalous Reputation, or b ſuffer frequent Diſorders in his Houſe, or Hr. 
take exorbitant Prices, or ſet © up a new Inn in a Place, where there is Dat. — 
no Manner of Need of one, to the Hindrance of other ancient and well Palm 374. 


governed Inns, or 9 keep it in a Place in reſpect of its Situation, wholly 1 
unfit for ſuch a Purpoſe. - "| a RoReguy: 
| Sect. 2. And it ſeems alſo to be clear, That if one who keeps 3 com- 11.7.8 5. 
mon Inn, refuſe either to receive a Traveller as a Gueſt into his Houſe, 1 1 EE No 
or to find him Victuals or © Lodging, upon his tendring him a reaſona- 9 Co. 87. b. 
ble f Price for the ſame, he is not only liable to render 5 Damages for P15 71 
| the Injury in an Adtion on the Caſe at the Suit of the Party grieved, 3 * 
but may alſo be h indicted and fined, at the Suit of the King; alſo it is c,, 75, 92. 
laid, That he may be compelled by the Conſtable i of the Town to re- ET * 5 
| Cave, and entertain ſuch a Perſon as his Gueſt, and that it is no way 3 1 4. 2. b. 
material whether he have any Sign before his Door or not, it he 1 * 
male it his common Buſineſs to entertain Paſſengers. tf 
Het. 3. It ſeems to have been always clearly ! agreed, That he who 346 
las an Inn by Preſcription, may lawfully enlarge it upon the ſame Land pi 125 2 
which has been uſed with it, either by erecting new Buildings thereon, Kee 
ar turning Stables into Chambers of Entertainment, and that he ſhall 
e Privilege in ſuch new Parts of his Houſe as in any 
b 4. Alſo it ſeems to be m ſettled at this Day, That any Perſon 27 * 
1 wiully ſt up a new Inn, unleſs it be inconvenient to the Publick 5 85 
e of the Reſpects taken Notice of in the firſt Section, and that he bim 387 
oP Need of any Licence from the King for this Purpoſe, for the 334 
bsh of an Inn is no Franchiſe, but a lawful Trade, open to every 2? gef. 551 
ect. But if an Inn degenerate into an Ale-houſe, by ſuffering dil- S.. 45. 


nerly Tipling, it ſhall be deemed as ſuch. 


M m m Sect. 
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Seck. 5. As to the ſecond Point, viz. In what manner Nuſances of 
this Kind are prevented and reſtrained by Statute, it is enacted h 
Vide FNB. 12 Ed. 2. 6. That no Officer in City or in Borough, that by reaſon of his Offi 
Regiſt, 184, Onght to keep Aſſizes of Wines and Vittual, ſo long as he is attendant 10 (6, 
9 ce, ſhall not merchandize for Wines nor Victuals, neither in Groſs or j, 
Retail; and if any be convitt of ſuch Offence, the Merchandize ſþull he for 
feited to the King, and the third Part thereof delivered to the Party that ſued 
for the ſame, &c. . | | | 
Sect. 6. And it is farther enacted by 6 Rich. 2. 9 That no Vittudly 
ſhall have, exerciſe. or occupy any judicial Office in any Town, but only wher 
no other Perſon ſufficient may be found to have the ſame Office. In whit 
Caſe yet the ſame Judge, for the Time that he ſhall continue in the ſaid Office, 
ſhall utterly omit and abſtain himſelf and, his from the Exerciſe of Vidull. 
ling, upon pain of forfeiting his Victuals ſo ſold. e = 
Sect. 7. And it is farther enacted by 3 H. 8.8. That as often as an Vi. 
Fualler choſen to bear any Office within any City, Borongh, or [own corporate 
which for the Time that he ſhall ſtand and be in ſuch Office ſhould have the 4: 
ſelſing and Correction for ſelling of Victuals, that then two diſcreet and honeſt Pr. 
ſons of the ſame City, Borough, or Town-corporate, not being Victuallers, nor ay 
of them being a Victualler, ſhall be choſen by the Commonalty of the ſame Ciy, 
 Boroneh, or Town-corporate, in like Form as the ſaid Officer ſhall be choſen: 
 Whith two Perſons, with the ſaid Officer, ſhall be ſworn truly to ſeſs and ſet the 
Prices and Ajſizes of Victual there, for the Time that any ſuch Victualler ſpull 
abide in the ſame Office: And that then it ſhall be lawful to all and every of the 
aid Officers, after the ſame Victuals be ſet and ſeſſed by the ſame Officer, and the 
aid two Perſons, or one of the ſame two Perſons, the other being abſent, to mer. 
chant and ſell Wines, and all other Victual in Groſs, and at Retail, during tle 
Time that he ſhall be in any ſuch Office, without any Thing therefore io forfeit: 
The ſaid Statute, AT, and Ordinance of 12 E. 2. or any other Act or Acts, Cr. 
dlinante, or Statute to the contrary made in any wiſe notwithſtanding. 
Vid: Co. Ja. Sect, 8. Alſo it is enacted by 21 Fac. 1. 21. That all Hoſtlers or Im: 
Ho Re. holders ſpall ſell their Horſe bread, and their Hay, Oats, Beans, Peaſe, Pri 
225, 226, wender, and alſo all Kind of Victual, both for Man and Beaft, for reaſonable 
Gain having Reſpect to the Prices for which they ſhall be ſold in the Mark! 
_ adjoining, without taking any Thing for Litter. And it is farther enacted y 
the ſaid Statute, That every Hoſtler and Innkeeper dwelling in any Town 
Village, being a Thorough fare, and no City, Town-corporate, or Market-10w", 
wherein any common Baker, having been an Apprentice to the Trade jor ſev" | 
Nears, is dwelling, may make within his Houſe Horſe bread ſufficient, Laufi), 
and of due Aſſize, according to the Price of Grain or Corn, any Thing in 
ſaid Statute contained to the contrary notwithſtanding. And it is farther ef. 
acted, That if the Horſe bread, which any of the ſaid Hoſtlers or Innholde' 
ſhall make, be not ſufficient, lawful, and of due Aſſize, according to the Pri 
of Grain and Corn, as aboveſaid; or that if any of them ſhall offend in an 
Thing contrary to this Act, the Juſtices of Aſſize, Juſtices of Oyer and Term 
ner, Juſtices of Peace in every Shire, Liberty, or Franchiſe within this Reale, 
Sheriffs in their Tarns, and Stewards in their Lects, may inquire, hear, 7 
determine, the ſaid Offences of the ſaid Hoſtlers and Innholders, who ſhalt be 
frned for the firſt Offence, according to the Quantity of the Offence, and 1 
the ſecond Offence ſhall be impriſoned for one Month, and for the third ſpa 
ſtand upon the Pillory, &c. = | | 17) 
Sect. 9. And it is enacted by 5 & 6 Ed. 6. 25. That the Juſtices 0 
Peace within every Shire, City, Borough, Town-corporate, Franchiſe, or Liberly 
within this Realm, or two of them at the leaſt, whereof one to be of the Quo! Pal 
I 


| Chap. 78. Of Nuſances relating to publick Houſes. 25 


diſcharge, and put away common Selling of Ale and Beer in common Ale houſes 
and Tippling houſes. 5 3 

Fes. 10. And it ſeems to have been the general Opinion in the Con- 

ſtruction of this Clauſe, That an Alehouſe-keeper ſuppreſſed in Purſuance 

of it, cannot be afterwards licenced again but in open Seſſions. 
Het. 11. And it is farther enacted by the ſaid Statute of 5 & Ed. 6. 


| houſe or Tippling bon ſe, except in Fairs, but ſuch as ſhall be allowed in the open 
Selſions, or by two Juſtices of Peace, whereof one to be of the Quorum: And 
that the ſaid Juſtices ſball take Bonds and Surety from Time to Time, by 
| Recogniz.ance, of fuch as ſhall be allowed to keep any common Ale-houſe or Tip- 
| pling-houſe, as well for and againſt the n/ing of unlawful Games, as alſo for 
| the Maintenance of good Order within the ſame, as by their Diſcretion ſhall 
| be thought neceſſary and convenient; for making of every which Recogmzance 
the Parties bound ſhall pay but twelve Pence. 


| certify the ſame Recognizance at the next Quarter. Seſſions of the ſame Shire, City, 
| or Borough, &c. there to remain of Record before the Fuſtices of Peace of the 


| certified, three Pounds fix Shillings eight Pence. 
ect. 13. And it is farther enacted, Par. 3. That the Juſtices of Peace of 
every Hire, City, Borough, &c. may at their Quarter - Seſſions by Preſentment, 
Information, or otherwiſe by their Diſcretion, inquire of all ſuch Perſons as 
ſhall be allowed to keep any Ale-houſe or Tippling houſe, and that be bound by 
Recognix ance, as is aboveſaid, if any of them hace done any Art whereby they 
have /orfeited the ſame Recognixauce And the ſaid Juſtices ſhall upon every 
ſuch Preſentment or Information, award Proceſs againſt every ſuch Perſon ſo 
| preſented or complained upon before them, to ſhew why he ſhould not forfeit 
bis Recognizance, and may alſo hear and determine the ſame by all ſuch Ways 
| and Means, as by their Diſcretion ſhall be thought good. RE 
Seck 14. And it is farther enacted, Par. 4. That if any Perſon, other 

| than ſuch as ſhall be allowed b y the ſaid Fuſlices, ſhall obſtinateln, and upon his 
| own Authority, take upon him to keep a common Ale-houſe or Tippling-houſe, or 
Hill contrary to the Commandment of the ſaid Juſtices, or two of them, uſe com- 
| monly Selling of Ale and Beer, except in Fairs; that then the ſaid Juſtices, or 

two of them, whereof one to be of the Quorum, ſhall for every ſuch Offence 
cont every ſuch Perſon ſo offending, to the common Gaol within the ſaid 
Hire, City, Borough, &c. there to remain without Bail or Mainprize by the 
Space of three Days; and before his Deliverance the ſaid Juſtices ſhall take his 
| Mcoomance with two Suretics, That he ſhall not keep any common Ale houſe, 
Inpling-houſe, or uſe commonly Selling of Ale or Beer, as by the Diſcretion of 
the ſaid Juſtices ſhall ſeem convenient. 

Yet. 15. And it is farther ena:ted, Par. 5. That the ſaid Juſtices ſhall 
mike Certificate of every ſuch Recognizance and Offence, at the next Quarter- 
eon. for the ſame Shire, City, Borough, &c. which Certificate ſhall be 4 ſuf- 
ft rk. Conviction of the ſame Offence ; and the ſaid Juſtices upon the ſaid 
Ctifieate made, ſhall in open Seſſions aſſeſs the Fine for every ſuch Offence, at 
"ety belli r,. 8 
Fa 16. And it is farther enacted by 3 Car. 1. 3. That if any Perſon 
p «pon his own Aut hori- y, not being thercunto lawfully licenced, take upon hint 
ha $ common Ale houſe or Tippling bon ſe, or uſe commonly ſelling of Ale, or 

„der, or Perry, except in Fairs, every ſuch Ferſon ſhall for every ſuch 

ence, forfeit twenty Shillings to the Uſe of the Poor of the Pariſh 8 ſuch 

fence 


Ser. 12, And it is farther enacted. Par. 2. That the ſaid Juſtices ſhall 


| Shire, &c. upon Pain of forfeiting for every ſuch Recognizance taken, and not 


have fall Power and Anthority within every Shire, City, &c. 10 remove, 


| 25 Par, 166. That none ſhall be admitted or ſuſſered to keep any common Ale- 
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Of Nuſances relating to publick Honſes. Book] 
Offence ſhall be committed, the ſame Offence being viewed by any Mayor, Bali 


or Juſt ice of Peace, or other Head-Officer within the ſeveral Limits, or con . 
ſed by the Party ſo offending, or proved by the Oath of two Witneſſes, ta be us 
ken before any Mayor, Bailiff, or other Head-Officer, or any Juſtice of Peace, y. 
ing within the Limits of their Commiſſion ;, the ſaid Penalty to be levied by th 
Conſtables or Church wardens of the Pariſh, or Pariſhes, where the ſaid Offenc 
ſhall be committed, who ſhall be acconntable therefore 10 the Uſe of the Poor of th 
ſaid Pariſh, by ay of Diſtreſs, to be taken and detained by IVarrant or Precet 
from the ſaid Mayor, Bailiff, or Juſtice, &c. by whom the ſaid Offence (hull l 
viewed, &c. And for Default of Sal in faction within three Days next enſuing,th 
ſaid Diſtreſs to be by the ſaid Conſtables, or Church-wardens, apprized and fold 
and the Overplus to be delivered to the Party offending ; and if ſuch Offender 
ſhall not have ſufficient Goods and Chattels, whereby the ſaid twenty Shillings my 
te levied by Way of Diſtreſs, as aforeſaid, or ſhall not pay the ſaid dum of wen 
ty Shillings within fix Days afier ſuch Convittion, as aforeſaid, the ſaid May, 


| Bailiff, or Juſtice, &c. before whom the ſaid Offender ſhall be ſo convittd, 


ſhall commit ſuch Offender to ſome Conſtable, or other inferiour Officer of th 
City, Borongh, or Pariſh, & c. where the Offence ſhall be committed, to be openh 
whipped, as the ſaid Juſtice ſhall limit or appoint. And if ſuch Conſtable, &. 


Shall neglect to execute the ſaid Precept or Warrant, or to execute by himſelf, u 
Some other, upon the Offender, the Puniſiment limited by the ſaid Statute, th 


ſaid Mayor, &c. may commit him to the common Gaol of the ſaid County, Cit, 
or Town, &c. there to remain till the ſaid Offender ſhall be by him or ſome otter 
puniſhed and whipped ; or until the Perſon ſo negleFing ſhall have paid for 


 Shillings io the Uſe of the Poor of the Pariſh, for his ſaid Contempt. Andi 


any ſuch unlicenced Alehouſe- keeper ſhall offend in any the Premiſſes the ſecond 


time, and be thereof convicted in Manner and Form aforefaid, the ſaid Mayor, 


Bailiff, or Juſtice, &c. ſhall commit him to the Houſe of Correct ion, there to r. 
main for one Month, and be dealt withall as an idle, lewd, and diſorderly Perſon: 


And if ſuch Perſon ſhall again offend, and be convid, as aforeſaid, be ſhull le 


committed to the ſaid Houſe of Correction, as aforeſaid, there to remain till ly 
the Order of the General. Seſſions for the County, City, or Borough, &c. he cl 
be delivered from thence. Provided that ſuch Offender as ſhall be puniſhed bj 
vertue of this AF, ſhall not be puniſhed again for the ſame Offence by the abo 


mentioned Statute of 5 & 6 Ed. 6. And that ſuch Offender as ſhall be puniſtd 


by vertue of the ſaid Statute of 5 & 6 Ed. 6. ſhall not be puniſhed again by 
vertue of this Act. 
Seck. 17. Allo it is enacted by 1 Jac. 1. 9. and 4 Jac. 1. 15. and 
21 Jac. 1. 7. and 1 Car. 1. 4. That if any Inn-keeper, Vittualler, or Alehouſe 
keeper, or any Keeper of a Tavern, or one who ſells Wine in his Houſe, and ao 
Keeps an Inn, or Victualling in his Houſe, do permit or ſuffer any Perſon, nie: 


ther ſuch Perſon be an Inhabitant of the Place where ſuch Inn, &c. ſpall be, 


not, to continue Drinking or Tippling in any Inn or Vickualling- houſe, &c. other 
than ſuch as ſhall be invited by any Traveller, and ſhall accompany him only di 
ring his neceſſary Abode there; and other than Labouring and Handicraftsmen | 


| Cities, and Towns-corporate, and Market-Towns, upon the nſual working Das 


for one Hour at Dinner-time, to take their Diet in an Ale honſe; and other than 
Labourers and Workmen, who for the following of their Work by the Day, of by 
the Great, in any City, Town corporate, Market-Town, or Village, ſhall for 15 
Time of their ſaid continuing in Work there, ſojourn, lodge, or victual in an, 
Inn, Ale-houſe, or other. Vidtualling- houſe; or other than for urgent and _ 
ſary Occaſions, to be allowed by tro Juſtices of Peace, That then every ſuch _ 
keeper, &c. ſhall forfeit ten Shillings to the Uſe of the Poor of the Parse WHT 


ſuch Offence ſhall be committed; the ſame Offence being viewed and foes 1575 
2 | ad, 


Chap. 78. Of Nuſances relating to publick Houſes. 
1 Verdict on à4 Trial npon-an Indictment at Aiſizes, Seſſions, or Court- Leet, or 


r un one Juſtice of the Peace, or by the voluntary Confeſſion of any Offender, 
| after which Confeſſron the Oath of ſuch Offender ſhall be taken, and be a ſufſi- 
| cient Proof againſt any other Offending at the ſame Time. | 3 

St. 18. And it is farther enacted by the ſaid Statute of 1 Fac. 1. 9. 
| Par: 3. That the ſaid Penalty of ten Shillings ſhall be levied by the Conſtables or 


| Diſtreſs, and for Default o, Satis fackion within ſix Days, the ſame to be preſent- 
| ly appraiſed and ſold, and the Surpluſage to be delivered to the Party of whom the 
| Diſtreſs was talen, and for Want of ſufficient Diſlreſs the Party offending to be 
| ir the ſaid Mayor, &c. committed to the common Gaol, there to remain till the 
.d Penalty be paid. And if the ſaid Conſtables or Church-wardens do. neglect 
W thir Duty in levying the ſaid Penalties, or in Default of Diſtreſs, do neglect to 

| certify the ſame within twenty Days to the ſaid Mayor, &c. every Perſon ſo of- 
| fending ſhall forfeit forty Shillings, to the Oſe of the Poor of the Pariſh where 
ſuch Offence ſhall be committed, to be levied by Diſtreſs of Goods, by Warrant 


| which, if Payment be not made, the ſame Goods to be appraiſed and ſold, &c. 
| Sit. 19. But it is provided by the (aid Statute of 1 Jac. 1. 9. That 
| the Puniſbment of ſuch as ſhall offend againſt the ſame, within either of the two 
| Univerſities, or the Precincts or Liberties of the ſame, ſhall be done upon the Of- 
| fenders, and Juſtice miniſtred in this Behalf, according to the Intent of the ſaid 
| Law, by the Governonrs, Magiſtrates, Juſtices of the Peace, or other principal 
| Officers of either of the ſaid Univerſities, to whom in other Caſes the Adminiſtra- 
lion of Juſtice, and Correction and Puniſhment of Offenders by the Laws of this 
Realm and their ſeveral Charters doth belong ; and that no other within their Li- 
1 berties, for any Matter concerning the ſaid Law contrary to their ſeveral Char- 
| ters, do inter medalle, and that all Penalties to be forfeited by vertae of the 
ra Act, within either of the Omverſities or the Liberties or Precincts of 
beg ſame, ſhall be levied by the Officers or Miniſters of either of the ſaid Uni- 
2 to be from Time to Time in that Behalf appointed by the Vice-Chan- 
| 0 rs thereof for the Time being reſpectively, and that all Powers and Authori- 
5 $19en by the ſaid Act. ſhall by the Governours, Magiſtrates, and principal 


wes of the ſaid Oni werſit ies, &c. 
, 20. And it is farther enafted by 4 Jac. 1. 5. and 21 Jac. 1. 7. 


| Or before any 


Head: Officer in 


2 ; | 

0 Witneſs, ſhall forfeit fie Shillings, to be paid within one Week af- 
8 2 fo the Chnrch-wardens of the Pariſh where the Offence ſhall be 
feitures ihe P And if ſuch P erſon ſhall refuſe or neglect to pay the ſaid For- 
the ſad C.? Hall be levied of his Goods by Warrant or Precept from 

en 

oy Pkg: able to 775 the ſaid Sum of frve Shillings, be ſhall be committed 
Omvicted 1 po ny Hence, there to remain ſix Hours; and if be ſball be 
aviour, wi, | x | £ eme of the like Offence, he ſhall be bound to the end Be- 
Gnſlable or S52$ 2 in a Recognizance of ten Ponnds. And if an 

mitted, "Ws inferiour Officer of the Place where the Offence ſhall be com- 


Ving of r neglect the due Correction of the ſaid Offender, or the due Le- 


vor, CC, to 


be levied by way of Diſtreſs, by (Warrant from any Mayor, &c. 
N nn | Sort. 


onrt, or Judge before whom the ſame Conviction ſhall be r And if the 


proved by the Oath of one Witneſs to be taken bofore any Mayor or Bailiff, &c. 21 Jzc. 1, 7 


| Church-warders of the Pariſhes where the Offence ſhall be committed, by way of 


| from any one Juſtice of Peace, &c. to be taken and detained ſix Days; within 


ters aboveſaid, of either of the ſaid Univerſities, be duly executed within 


ap wire Bal be drunk, and wit hin : fix Months after ſuch Offence, ſhall » Je. 1. 5. 

" eof, either on an Indictment at Ajſizes or Seſſzons, or Court-Leet, Pat nt. 

Juſtice of Peace in any County, or any Juſtice of Peace, or other v Jac. 1+ 7. 
any City or Town-corporate, upon View or Confeſſion, or by 4 Jas. 1. 5. 


e Par. 6. 


faid Penalties, he ſhall forfeit ten Shillings to the Oſe of the 


229 


| Major, Bailiff, or Jnſtice of Peace within their ſeveral Limits, or found by 4J:c. 1. f. 
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*; Cs. 1.4. 
bay Jac. 1,7. 


Supra SQ. 
17. 


or the above mentioned Offence of ſuſfering Tippling in publick Houſes, wnleſs it 


© 4 Jac 1. . 
Par. 11. 


Supra S. &. 


20. 


any Mayor, Head Officer, Juſtice of Peace, or Court where any ſuch Convidin 


diſabled to keep any ſuch Ale-houſe. 


- Of Monopolies. Book! 

Sect, 21. And it is farther enacted by the ſaid Statute vf 4 Tac. 1 
and -1 Jac. 1. 7. and 1 Car. 1. 4. That if any Perſon ſhall remain or wa 
drinking or tippling in any Inn, Victnalling-houſe, Ale houſe, or Tavern. & 
whether he be an b Inhabitant of the Place at the Time of ſuch drinking, ” 8 
aud the ſame be viewed by any Mayor, or other Head. Officer, or Jnſtice of Pear 
br confeſſed ly the Offender, or proved by one Witneſs in the Manner preſcribe 


be in ſuch Caſes as are excepted in the above mentioned AF, relating to the ſud 
Offence of ſuffering tippling, &c. Every Perſon ſo offending, and being contid 
© within ſix Months, ſhall forfeit three Shilling sand four Pence, to the Uſe of th 
Poor of the Pariſh where the Offence ſhall be committed, to be levied by Way of 
Diſtreſs in ſuch Manner as the above mentioned Forfeitures for Drunken: a 
to be levied: And if any ſuch Offender be not able to pay the ſaid Forfeitm, 


Hall be, may ſet him in the Stocks for four Hours. 
Sect. 22. And it is farther enacted by the ſaid Statute of 4 Jac.1.5 
Par. 7. That all Conſtables, Church-wardens, Headboronghs, Tithingmen, Il. 
conners and Sidemen. ſhall in their ſeveral Oaths incident to their ſeverd (f 
frees, be charged in like Sort to preſent the Offences contrary to the ſaid Statute 
| Sect. 23. But it is provided by the ſame Statute, Par. 8. J hat nothin 
therein contained ſhall in any wiſe abridge the Eccleſiaſtical Juriſdiction, And 
it is farther provided, Par. 9. That no Offender, who hath once been puniſted 
for his Offence againſt any Article of the ſaid Ad, by any the Ways or |View! 
* . limited, ſhall be e ft ſoons puniſhed for the ſame Offence by any other|lay 
or Meant. | 
Set, 24. And it is farther provided, Par. 10. That nothing in the ſui 
Act contained ſhall be prejudicial to either of the Univerſities, tut that tie 
Chancellor, Maſter, and Scholars, &c. may as fully uſe and enjoy all thei ji 
riſdictions, Rights, Privileges, and Charters, as before the ſaid Statmte thy 
had - might have done, any Thing in the ſaid Act 10 the contrary notwit 
anding. 
# Feet. 25. And it is enacted by 7 Jac. 1. 10. That if any Perſon leit 
an Alehouſe- keeper, ſhall be lawfully convicted for any Offence committed again} 
any of the Branches of either of the ſaid Acts of 1 Jac. 1. 9. or 4 Jac. . 5 
be ſhall for the Space of three Years next enſuing the ſaid Conviction, be wit") 


C HAP. LXXIX. 
Of Monopolies. 


OR the better Underſtanding-the Nature of the Offence of procuriis 
or making Uſe of a Monopoly, I ſhall conſider : 


1. What ſhall be ſaid to be a Monopoly. 

2. In what Manner the procuring, or making Uſe thereof, a 
{trained by the Common Law. 

3. In what Manner by the Statute. 


re le- 


4 


ö St, 1. As to the firſt Point, it ſeemeth that a Monopoly is an Al- 2 Uf. 18. 
* WE jowince by the King, to any Perſon or Perſons, of the ſole Buying, Nor 83. 
Leung. Making, Working, or Uſing of any Thing, whereby any Perſon 

L is ſought to be reſtrained from any Freedom which he had before, or 

) E hindered from bis law ful Trade. | | 

- | As to the ſecond Point it ſeemeth, That the ptocuring or making uſe of 


ſuch Monopolies, is reſtrained by the Common Law two ways, 


t Wo | 

0 1. By declaring all Grants of this Kind to be voie. 
of 2. By making thoſe who procure or make uſe of them, liable to be 
hined. 1 

t, | : ; 8 . 4 8 * 
1 Set. 2. And firſt it is ſaid, That all Grants of this Kind relating to any 


| | known Trade, are made void by the Common Law, as being againſt the 
Freedom of Trade, and diſcouraging Labour and Induſtry, and reſtraining 


„ WS Pcrfons from getting an honeſt Livelihood by a lawful Imployment, and 

7 putting it in the Power of particular Perſons to ſet what Prices they 

5 | pleaſe on a Commodity; all which are manifeſt Inconveniences to the 

ing | Publick. | | | „ 
nd | Set, 3. And upon this Ground it hath been 2 reſolved, That tlie * 2 Rot. Ab. 
0 Kings Grant to any particular Corporation of the ſole Importation of 1 . 
as | any Merchandize is void, whether ſuch Metchandize be prohibited by > loft. 61. 
* Statute or not. . „ 3 . 
1 | Sect. 4. And for the like Reaſons alſo it hath been reſolved, That * 1 Ab. 
„be Grant of the ſole b Ingroſſing of Wills and Inventories in a ſpiritual *'* 
„Court, or of the ſole © Making of Bills, Pleas and Writs in a Court of Jones 237. 
Js Law, to any particular Perſon, is void. LE ES 8 

he : | | | MP | . 214 Pl. 5. 
7 Sect, 5. Alſo it hath been adjudged, That the King's Grant of the 3 Mod. 75. 

b ſole Making, Importing, and Selling of d Playing-Cards, is void, not- 41, Co. 84. 
| VWithſtanding the Pretence, That the Playing with them is a Matter 85, &. 
1 meerly of Pleaſure and Recreation, and often much abuſed, and there- Me: 671. Pl. 


Jawful and innocent, and the Making of them an honeſt and laborious 2 laſt. 47. 
Trade, there is no more Reaſon why any Subject ſhould be hindred from 
detting his Livelihood by this than by any other Imployment. 


8 Time make a good Grant to any one of the ſole Uſe of any Art invent- 
ed or fiſt brought into the Realm by the Grantee, as ſhall be ſhewu 
more at large in the 14th, 15th, and 16th Sections of this Chapter. Alſo 


tne Holy Scriptures and Law Books, &c.) whereof an unreſtrained Liber- 
y Might be of dangerous Conſequence. | 


ring uſe of an | 
w, by ſubjecting thoſe who are guilty thereof to a Fine and Impriſon- 

ment for the Offence, as being Malum in ſe, and contrary to the ancient 

and fundamental Laws of the Kingdom : And it is ſaid, That there are 

iedents of Proſecutions of this Kind in former Days, but I cannot 

nd any modern Inſtance thereof. 05 e 

As to the third Point, viz. In what Manner the procuring 

Uſe of a Monopoly are reſtrained by the Statute, it is de- 

nd enacted by 21 Fac. 1. 3. That all Monopolies, and all Commiſſtons, 

| Licences, Charters and Letters Patents to any Perſon or Perſons, Bodies- 


politick, 


le- 


and makin 
Clared 2 ; 
Pants 


* — — ET gr API ore — 


fore proper to be reſtrained ; for ſince the Playing with them is in it ſelf Ny 7 Ke. 
Let. 6. But it ſeemeth clear, That the King may for a reaſonable Noy 182,183 


it ſeems to be the better Opinion, That the King may grant to particu- Mod 256. 


lar Perſons the ſole Uſe of ſome particular Imployments, ( as of Printing 1 


et. 7. Secondly, Alſo it is holden, That the procuring or making z Inst. 18. 
unlawful Monopoly is farther reſtrained by the Common 2laſt. 47,61. 


I 
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3 Inſt. 182, 
183. 


3 Inſt. 183. 


1 Of Maonopolies. : Book ] 


Politic hor Car orate hay of or for the e Buying Selling, Making, 


Working, on Cſing of any Thing within this Realm, or Wales, or of any other 
Monopolies, and all Proclamations, Inhibitions, Reſtraints, Warrants of iſ 
feſtance and all other Matters whatſoever any Way tending to the laſtituting, 
Strengthening, Furthering, or Countenancing of the ſame, or any of them, are d. 
together contrary to the Laws of this Realm, and ſo are and ſhall be ullerh 
void, and af none Effect, and in uo wiſe to be put in Ure ar Execution. 
Sect. 9. And it is farther enacted, Par. 3. That all Perfons, Bodies Politick 
and Corporate whatſoever, ſhall be diſalled, and uncapable to have, uſe, exerciſe, 
or put in Ure, any Monopoly, or any ſuch Commiſſion, Grant, or Licence, &c. o 


other Thing tending as aforeſaid, or any Liberty, Power, or Faculty, groundel, 


or pretended to be grounded, upon them, or any of them. 
Sect. 10. And it is farther declared and enacted, Par. 2. That all My. 
nopolies, and all ſuch Commiſſions, Grants and Licences, & c. and all other Thing 


ending as aforeſaid, and the Force and Validity of them, ought to be, and ſul 
be examined, heard, tried, and determined, by and according to the Common 


Laws of this Realm, and not otherwiſe. _ 
Het. 11. In the Conſtruction of this Clauſe it hath been holden, 


That all Matters of this Kind ought to be tried in the Courts of Common 


Law only, and not at the Council-Table, or in the Court of Chancery, 
or any other Court of like Nature. | | 


' Sect, 12. And it is farther enacted, Par. 4. That if any Perſon ſpall be 


bindred, grieved, diſturbed, or diſquieted, or his Goods or Chattels any wi 


feized, attached, diſirained, taken, carried away or detained, by Occaſion o 


Pretext of any Monopoly, or of any ſuch Commiſſion, Grant or Licence, &, 
or other Matter or Thing tending as aforeſaid, and will ſue to be relieved in an 


of the Premiſſes, he ſhall have his Remedy for the ſame at the Common Lan, y 
Action grounded on the ſaid Statute, to be heard and determined in the Kind 


| Bench, Common Pleas or Exchequer, againſt the Party by whom he all be ſo 
hindred or grieved, &c. or Ly whom his Goods ſhall be ſo ſeized or attached, c. 


wherein every ſuch Perſon, which ſhall be ſo hindred or grieved, &c. or no 
Goods ſball be ſo ſeized or attached, &c. ſhall recover three Times ſo mich as th 
Damages which he ſuſtained by Means of ſuch Hindrance, &c. and double Coſts; 
and in ſuch Suits, or for the ſtaying or delaying thereof, no Eſſoin, Protection, 
Wager of Law, Aid Prayer, Privilege, Injunction, or Order of Reſtraint, ſoul 


be in any wiſe prayed, granted, admitted, or allowed, nor any more than om | 
Iouparlance : And if any Per ſon ſhall after Notice that the Action depending | 
grounded upon the ſaid Statute, cauſe .or procure any Action at the Common 


Law grounded thereon to be ſtayed or delayed before Judgment, by Colour or 
Means of any Order, Warrant, Power or Authority, ſave buly of the Court where- 
in ſuch Action ſhall be depending, or after Judgment ſoall cauſe or procure the 
Execution to be ſtajzed or del.yzed by Colour or Means of any Order, ave 
Power or Authority, ſave only by Writ of Error. or Attaini, that ilen the ſu 
Perſon or Perſons ſo offending, ſhall incur a Præmunite. FOES 
Sect. 13. It is ſaid, That the firſt Branch of this laſt Clauſe relating 
to the delaying of Cauſes of this Kind before Judgment, not only 55 
tendeth to the Privy- Council, Chancery, Exchequer- Chamber, and 8 
like, but alſo to thaſe wha ſhall procure any Warrant from the King 0 
ſuch Purpoſe; and it is ſaid, That the latter Branch, relating to 15 3 
laying of Execution after Judgment, extendeth even to the Judges ot: 


Court where the Cauſe is depending. 


Sect. 14. But it is provided, Par. 6. That no Declaration in the Jaw” 
mne ntioned ſhall extend to any Letters Patents and Grants of Privilege fen ti. 


— ; . , 0 
Term of fourteen Tears or under, of the fole working or making of any Manner f 


nen 
| 


| ww Manufacures within this Realm, (under which Words Manufactures Silk. 447. 


newly bronght into the Realm from beyond Sea are included, tho they 


| were new there) fo the true and firſt Int entor and Inventors of ſuch Manu- 
faires, which others, at the Time of making ſuch Letters Patents and Grants, 
ſball not uſe, ſo as alſo they be not contrary to the Law, nor miſchievous to the 
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State, by reiſing Prices of Commodities at home, or hurt of Trade, or generally in- 


Jonvenient : The ſaid fourteen Tears to be accompted from the Date of the firſt Lei- 


| ur; Patents, or Grant of ſuch Privilege, but that the ſame ſhall be of ſuch Force 
| , they ſhould be, if the ſaid AGF had never been made, and o“ none other, 
Het. 15. It hath been reſolved, That no new lavention concerning; Int. 164. 


the working of any Manufacture, is within the Meaning of this Excep- 


| tion, unleſs it be ſubſtantially new, and not barely an additional Im- 


provement of an old one. RP 
vt. 16. Alſo it hath been holden, That a new Invention to do 4s 


moch Work in a Day by an Engine, as formerly uſed to imploy many 
| Hands, is not within the ſaid Exception, becauſe it is inconvenient in 
| turning ſo many labouring Men to Idleneſs. . 


St. 17. Alſo it ſeems clear, That no old Manufacture in uſe before, 


| canbe prohibited in any Grant of the ſole Uſe of any ſuch new Invention. 
| Sect, 18, And it is farther provided, Par. 7. That nothing in the ſaid 
Act contained ſhall extend to any Grant or Privilege, Power, or Authority what- 


ſoever before the ſaid AGF, made, granted, allowed, or confirmed by any AG of 


| Parliament, ſo long as the ſame ſhall continue in Force. 
St. 19, And it is farther provided, Par. 9. That nothing in the ſaid 


AG contained ſhall be in any wiſe prejudicial to any City, Borongh, or Town- 


| corporate within this Realm, concerning any Grants, Charters, or Letters Patents 
o them made, or concerning any Cuſtom uſed by or within them, or unto any Cor- 
| porations, Companies, or Fellowſhips of any Art, Trade, Occupation, or Myſtery, 
„to any Companies or Societies of Merchants within this Realm, eretted for the 
Maintenance, Enlargement, or ordering of any Irade or Merchandize : But that 


the ſame Charters, Cuſioms, Corporations, &c. and their Liberties and Immu- 


| mities ſhall be of ſuch Force and Effect as they were before the making of the ſaid 


AF, and of none other; any Thing before in the ſaid Act contained to the con- 


Iran in any wiſe notwithſtanding. 


3 Iaſt. 184. 


3 Inſt. 184. 


Sect. 20. And it is farther provided, Par. 10. That 1 in the faid jo 


At contained fhall extend to any Letters Patents, or Grants of Privilege con · 
(ermng Printing nor to any Commiſſion, Grants, or Letters Patents concerning 
the digging, making, or componnding of Salt- Peter, or Gun Powder ; or the 
eafting or making of Ordnance, or Shot for Ordnance : Nor to any Grant or Let- 
ters Patents of any Office erected before the making of the ſaid Statute, and then 


in being, and put in Execution, other than ſuch Offices as had been decvied by 


6 roclamation : But that all ſuch Grants, &c. ſhall be of the like Force and Ef, 
eck and no other, as if the ſaid AF had never been made. 5 . 
A* 21. But it is enacted by 16 Car. 1. 21. That it ſhall be lamful for 
f 4 0 ar well Strangers as natural born Subjects, to import any Quautitiet 
or un. Powder what ſoever, paying ſuch Cuſtoms and Duties for the ſame as by 
ON 'ament ſhall be limited: And that it ſhall be lawful for all bis Majeſty's Sub- 
: x 15 this bis Realm of England, to nrate and ſell any Quantities of GunePowder 
2 Pleaſure, and alfo to bring into this Kingdom any Quantities of Salt- Peter, 
ay or any other Materials for the making of Gun- Powder : And that if 
07 5 ſball put in Execution any Letters Patents, Proclamation, Edi, AZ, 
3 ul rent, Reſtraint, or other Inhibition whatſoever, whereby the Importa- 
N 7 an-Powder, Halt Peter, Brinrſtone, or other the Materials afore mention- 
"ul be any ways prohibited or reftrained, he ſhall incur « Pramunice.? 5 
O oOo ee. 
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3 Inſt. 185, 


Of Foreſtalling, and Offences of like Nature. Rook | 


Seck. 22. And it is farther provided by the ſaid Statute of 21 Jac. 1,3 
Par. 11. 12. That nothing in the ſaid Act contained ſhall extend to any (on. 
miſſion or Grant, concerning the digging, compeunding, or making of Allum or 
Allum-VAlines, &c. nor concerning the Licencing of the Keeping of any Try 
or ſelling of Wines, to be ſpent in the Manſion- Houſe, or other Place, in the 1 
nure or Occupation of ibe Party ſelling the ſame, and a farther Proviſion ir 


made in the latter Part of the Statute, for ſome particular Grants to particular 


Corporations and Perſons as Newcaſtle upon Tine, &c. 

Het. 23: But ft is ſaid, That the ſaid Clauſe relating to Allum was 
needleſs, becauſe all ſuch Mines belong of Courſe to the Perſons in who's 
Grounds they are, and therefore no Privilege concerning them can he 
granted, but in the King's own Ground. 1 85 


CHAP. LXXX. 


Of Fireſtalling, Ingroſſing and Regrating, and other Of: 
— fences of like Nature. 1 


"OR the better underſtanding the Nature of Foreſtalling, Ingroſlin 


243 Al. 38, 
3 Inſt. 195, 
196 


196. 

Bro. IndiQ- 
ment 40. 
Preſentment 
12. | 
o Crom. go. b. 
Crom 30. b. 


3lnſt. 196. 
H. P. C. 252. 


and Regrating, and other ſuch like Offences, I ſhall conſider, 


1. How ſuch Offences are treated by the Common Law. 
2. How by Statute. . | 


As to the firſt Point, I (hall confider : 


1. What is eſteemed an Offence of this Kind by the Common Law, 
2. How ſuch Offence is puniſhable by the Common Law. 


Sect, 1. As to the firſt of theſe Particulars it is ſaid, That all Ender 
vours whatſoever to inhance the common Price of any Merchandize, and 
all Kinds of Practices which have an apparent Tendency thereto, whether 
by ſpreading falſe * Rumors, or by b buying Things in a Market before 
the accuſtomed Hour, or by buying and ſelling again the ſame Thing 
in the ſame e Market, or by any other ſuch like Devices, are highly ci 
minal at Common Law, and that all ſuch Offences anciently came un 
der the general Notiqn of Foreſtalling, which included all Kinds of Of- 
fences of this Nature. EE | 4 

Sect. 2. And -ſurely there can be no Attempt of this Kind, but ml 
be look'd upon as a high Offence againſt the Publick, inaſmuch 4 lt 
ſo apparently tends to put a Check upon Trade, to the general Incon· 
venience of the People, by putting it out of their Power to ſupply ther 
ſelves with a Commodity, without an unreaſonable Expence, which ot. 
ten proves extremely oppreſſive to the poorer Sort, and cannot but ge 
Juſt Cauſe of Complaint to the richeſt. _ | be 

Sect. 3. But it hath been reſolved, That any Merchant, 5 7 a 
be a Subject or a Foreigner, bringing Victuals, or any other enn 8 
into the Real, may (ell the ſame in Groſs, but that no Perſon ay 
fully buy within the Realm any Merchandize in Groſs, and ell the 12 in 

2 
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in Groſs again, becauſe by ſuch Means the Price will be inhanſed, for 
the more Hands any Merchandize paſſeth thro, the dearer it muſt grow, 
becauſe every one will make his Profit of it: And if ſuch Practices were 
lowable, a rich Man might ingroſs into his Hands a whole Commodity, 
and then ſell it at what Price he ſnhould think fit; which is of ſuch dangerous 
| Conſequence, that the bare Ingrofling of a whole Commodity with an In- 
kent to ſell it at an unreaſonable Price, is an Offence indictable at the 
Common Law, whether any Part thereof be (old by the Ingroſſer, or not. 
| Sect. 4 And ſo jealous is the Common Law of all Practices of this; Inft 197. 
Kind, that it will not ſuffer Corn to be ſold in the Sheaf, perhaps for this EI. P. C. 152. 
| Reaſon, becauſe by ſuch Means the Market is in Effect foreſtalled. 

| Set. 5. As to the ſecond Particular, viz. In what manner Offences of | $ 
| this Kind are puniſhable by the Common Law ; it is faid, That by an F 
| ancient Statute the Offender was to be grievouſly amerced for the firſt 3 Iaſt. 195. 
© Offence; for the ſecond, to be condemned to the Pillory ; for the third, 
to be impriſoned , and for the fourth, to be compelled to abjure the Vill: 
And there ſeems to be no doubt, but that at this Day all Offenders of - 
© this Kind are liable to a Fine and Impriſonment, anſwerable to the Hein- | 
| ouſnels of their Offence, upon an Inditment at Common Law. | [ 


Cro. Ca 231, 
412 


As to the ſecond Point, 51 In what manner theſe Offences are treated 
by Statute, I ſhall conſider, 8 


— 
oa 


1. What particular Proviſions have been made relating to this Matter. q 
| 2. What Caſes have been excepted out of thoſe Proviſions. |. 
3. In what Manner the Offenders are to be proceeded againſt. | | 


I The particular Proviſions of this Nature are five-fold, 


1. The obliging all Victuallers to (ell at a reaſonable Price. L 
2, 5 allowing all Foreigners free Liberty of importing and ſelling 
iuals. 1 8 
2. * giving the great Officers of State a Power to tax the Price of 
Victuals. 2 LR Us 7 f 
4. Ihe prohibiting Conſpiracies to raiſe the Price of Victuals. 
5- The prohibiting all Foreſtalling, Ingroſſing, and Regrating. 


| 2 q | The firſt of the ſaid Proviſions depends upon 23 Ed. 3. 6. | | 
by which it is enacted, That Butchers, Fiſhmongers, Regrators, Hoſtelers, 2 
_ Bakers, Poulterers, and other Sellers of all Manner of Viual, ſhall be l 


. * to ſell the ſame for a reaſonable Price, having reſpect to the Price that ſuch | 
ua! ſhall be ſold at in the Places adjoining ;, ſo that ſuch Sellers have mode- 4 

ſt wy (Taing, r eaſonably to be required, according to the Diſtance of the Place from 

F , we the ſaid Vickuali be carried, on pain to forfeit double the Value, &c. And 


le chief Officers of Towns are required to ſee this Statute executed, on pain 0 
pong the treble Value of the T hin ſold, l . ke yy 
68. 7. The ſecond of the above mentioned Proviſions depends upon 
. lo. and 11 Nic. 2.7. and 1 H. 4. 17. by which it is enacted, That 

8 of Aliens, being of the Amity of the King, coming into any Town 
1 ea with Fiſh, or other V iFual, ſhall be under the King s eſpecial Pro-- 

at Bet 5 may cut their Fiſhes and Jictuals in Pieces, and in part, or in all, 
* = f Ken Groſs, as to them beſt ſhall ſeem, to ſell and make their Profit, 

4. "0 It is farther enacted by 14 fl. 6. 6. That if any Man diſturb any 
fo ſell bis Fiſh in Groſs, or at Retail, in Part or iu Whole, contrary to the 


above 
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above mentioned Ordinances, and thereof be duly attainted at the Su of th 
King, or of the Party, he ſhall forfeit ten Pounds, &c. 
Seck. 8. The Third of the above mentioned Proviſions depends upon 
| 25 H. 8. 2. by which it is enacted, That to remedy the frequent Riſe of th 
Ree, Price of Cheeſe, Butter, Capans, Hens, Chickens, and other neceſſary Via, 
for Man's Suſtenance, by ingroſſing and regrating the ſame; the Lord Chanly 
aud other high Officers of State, &c. may upon Complaint of any mhanſing 0 
the Prices of ſuch Victuals without Ground or reaſonable Cauſe, in any hart o 
_ the Kings Dominions, ſet and tax reaſonabls Prices of ſuch Viftuals ; dy 
Vide inf. That after Proclamation made of ſuch Prices, all Farmers, Owners, Brogeers, a 
S. 36. all other Victuallers whatſoever, having or keeping amy ſuch Victuals to the Inte 
to ſell, fhall ſell the ſame to ſuch of the King's Subjects as will buy them u ſu 
Prices as fhall be taxed by ſuch Proclamation, under the Pains ts be limited in 
the faid Proclamation. 155 3 
Sect. 9. But it is provided, That the Officers of Cities, Boroughs, or Ton: 
corporate, and all other Perſons having Authority to ſet Prices of ſuch Victu; 
way ſet ſuch Prices in ſuch Manner as if the ſaid Aft bad not been made. 
Fect. 10. The fourth of the above mentioned Provifions depends up 
on 2 & 3 E. 6.15. by which it is enacted, That if any Butebers, Brewer, 
Bakers, Poulterers, Cooks, Coſter-mongers or Fruiterers, ſhall conſpire, covenan, 
promiſe, or make any Oaths, that they ſhall not ſell their Victuals but at certay 
Prices; or if any Artificers, Workmeu, or Labourers, do conſpire, covenant, a 
promiſe together, or make any Oaths, that they ſhall not make or do their Work, 
hut at a certain Price or Rate; or ſhall not enterpriſe, or take upon them to fini) 
what another hath begun, or ſhall do but a certain Work in a Day, or ſhall ut 
work but at certain Hours and Times, every ſuch Perſon ſo conſpiring, &c. ul 
forfeit for the firſt Offence ten Pounds, and if he pay not the ſame within ſix Dy, 
ſhall ſuffer twenty Days Impriſonment ; and for the ſecond Offence ſhall fo fi 
twenty Pounds, &c. and for the Third, forty Pounds, &c. And if any ſuch Cor 
ſpiracy, Covenant, or Promiſe be made by any Society, Brotherhood, or Compay, 
of any Craft, Myſtery or Occupation of the Victuallers above mentioned, mil 
the Preſence or Conſent of the more Part of them, that then immediately in 
ſuch Act of Conſpiracy, &c. over and beſides the particular Puniſhment befor 
appointed, their Corporation ſhall be diſſolved; and that the ſaid Offences all te 
determined at the Aſſines, Seſſions of the Peace, or Court-Leet. See 220 
1 , 3 
2 5 11. "be Fifth of the abovementioned Proviſions depends chiell 
upon 3 &. 4 E. 6. 21. and 5 & 6 E. 6. 14. By the firft of which Statuts 
| Vide infra it is enacted, That no Perſon, not being an Inn- holder, or Victualler, felling h 
S. 36. Retail in his Houſe, ſhall buy to ſell again any Butter or Cheeſe, unleſs he fellthe 
' ſame again by Retail, in open Shop, Fair, or Market, not ſelling more than 
Weight of Cheeſe, or a Barrel of Butter at one Time. 
Sect. 12. And it is farther enacted by the ſaid Statute of 5&6 E. 6. 4 
which is the principal Statute relating to this Matter, That whoſorver fl 
buy or cauſe to be bought, any Verchandize, Vicbual, * any other Thing : he 
ſoever, coming by Land or by Water toward any Market or Fair to be ſold ee 
ſame ; or coming toward any City, Port, Haven, Creek or Road of this Real, 
or Wales, from any Parts beyond the Sea, to be ſold ; or make any 7 
Contract, or Promiſe for the har ing or buying of the ſame, or any Part vu A 
coming as is aforeſaid, before the ſame ſhall be in the Market, Fair, & 11 
Port, &c. ready to be fold';, or ſhall make any Motion by Word, ory - 
ſage, or otherwiſe, to any Perſen or Perſons, for the inhanſing of the mg _ 
dearer ſelling of any Thing above mentioned; or elſe diſſmade, move, o for 


one coming to the Market os Fair, to abſtain or ſorbear to bring or co oy 
4 | | 
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he Things above rehearſed, to any Market, Fair, City, or Port, &c. to be ſold, 
0 be deemed 4 Foreſtaller. SEL i 

Fe. 13. It hath been reſolved, That an Indictment upon this Clauſe, :RolRe.42:. 
barging the Defendant with meeting F. 5. at ſuch a Place near a certain 

Town, and there buying of him certain Goods, which he was about to 

el in the Market of ſuch Town, is inſufficient, becauſe it is not ex- 
preſly ſaid, that the Goods ſo bought were coming to the Market to be ſold. 
gert. 14. And it is farther enacted by the faid Statute of 5 & 6 Ed. 6. 14. 
par. 2. That whoſoever ſhall by any Means regrate, obtain, or get into his Hands 
I Poſſeſſion, in any Fair or Market, any Corn, Wine, Fiſh, Butter, Cheeſe, Can- 

dls, Tallow, Sheep, Lambs, Calves, Swine, Pigs, Geeſe, Capons, Hens, Chic- 
ers, Pidgeons, Comes, or other dead Victual whatſoever, that ſhall be brought 
io am Fair or Market to be fold, and do ſell the ſame again in an; Fair or 
let bolder in the ſame Place, or within four Miles thereof, ſhall be talen 

ßer « Regrator. 9 - . | 
| Set, 15. And it is farther enacted, Par. 3. That whoſoever ſhall engroſs 
n get into his Hands by buying, contracting or promiſe taking, other than by 
| Demiſe, Grant, or Leaſe of Land or Tithe, any Corn growing in the Fields, or 
| an) other Corn or Grain, Butter, Cheeſe, Fiſh, or other dead Victuals what- 
| ſoever, within the Realm of England, to the Intent to ſell the ſame again, ſhall 
be reputed an unlawful Ingroſſer. | md DE 


In the Conſtruction of the Jaſt mentioned Clauſes the followin g Opinions 
| : | have been holden. CR ne, 


F. 16, I, That Salt is a Victual within the Meaning of it, not . Iaft. 193. 
only becauſe it is of Neceſſity of it ſelf for the Food and Health of Man, HI. P. C. 52. 
but alſo becauſe it ſeaſoneth and maketh wholeſome Beef, Pork, and C9 Ca. 231. 
other Viftuals, in which Reſpect it ſeemeth it ſelf to come under the No- 
tion of Viual, and ſeemeth to be ſo underſtood by the Makers of 
| 13 El. 25. as appears from Par. 21 of that Statute. | 3 
Sect. 17. II. That ſuch b Victual only as is neceſſary for the Food of » ; Inſt 195. 
| Man is within the Purview of it; and therefore that Apples, and Cher- - + poke 
lies, and ſuch like Fruits, are not within the Intent of it; for the Words gen 145, 
ue, Cory, or Grain, Butter, Cheeſe, Fiſh, or other dead Victualt, which Cro. Ja. 214. 
Lords are ſaid to import tlie lame as if it had been ſaid, or other dead | 
ViQuals ot like Quality: Alſo it is ſaid, That there is not any Thing 
Prohidired within the Statute, but what hath a Proviſo, how in ſome 
Kind it might be bought; and therefore, ſince there is not any ſuch 


on. Owen 


| Wreeably hereto it hath been holden, That neither © Hops nor d Malt are 33. 


"thin the Meaning of the Statute. Es 

: Ket. 19. III. That the Buying of Corn, with an Intent to make 

Starch of it, and then to (cl it, is not within the {aid Clauſe, becauſe it Owen Pod 

5 to be firſt altered by a Trade or Science, and then fold again. And Pl. 810. 

2] the like Reaſon it ſeemeth to be the better f Opinion, That the Buying Con. Owen 

" * in order to make Meal of it, and then to ſell it, is no way with- 135. 
de laid Clauſe; and that the Buying of 8 Barley with an Intent to 34 


t in the ſaid Statute 


. 19. IV. That there is no Neceſſity in an Information or Indict- 


o grounded on the ſaid Clauſe for ingroſſing any Victual therein men- 


one 


ScQ. 15, 18. 
Con. Owen. 


135. 


Ppp | Land, 


©Cro.Ca.231. 
4 3 Inſt. 196, 


rovilo for Apples, that they never were intended to be reſtrained : And H. F. G 152. 


1 Rol. Re. 12. 
e Bridg. 5, 6. 
| not bought to be ſold again in the ſame Nature in which it was bought, Moore 595. 


Cro. Ca. 231. 


8 Cro. Ca. 231. 
make it ; 2 er el 
i iato Malt, and then to ſell it, had no need of the Exception made Sec Chap. 33 


to ſay, i That the Defendant did not come by it by a Demiſe of 1 Jon. 157, 
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| ſecond Offence, ſhall ſuffer Impriſonment for one half Near, and yr the double 


tent of the Offence, which is to be the Meaſure of it, be ſpecially ſet 


| 2 Bulſt, 317. 
Cro. Ca. 381. 


6 Mod, 32. 


his own Houſe, and ſowing of his Grounds for one Tear, do buy any Corn in any Fur 
the ſame Day, ſo much Corn as he ſhall fortune to buy for his Seed, and fel ti 


| Goats, or Kids living, and ſell the ſame again alive, unleſs he keep and fied 
ſold, one Moiety whereof ſhall be to the King, and the other Moiety to hin 10 


forfeit all his Goods, and be committed to Priſon during the King's Pleaſure. 


mentioned Offences againſt the ſaid Statute, can be good, without ſhes- 


were brought for the ſame Thing, but alſo becauſe it cannot appear to 


| Feet. 23. And it is farther enacted by the ſaid Statute of 5 &6E.6.14 


The principal Exceptions out of the above mentioned Statutes ſeems to be 
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Land, Gc. but that the Defendant, if he have any ſuch Matter to alledge 
in his Defence, may give it in Evidence. _ | 

Sect. 20. V. That in every ſuch Information, &c. the Words of the 
Statute muſt be preciſely purſued, and therefore that it is not ſufficient io 
ſay, That the Defendant bought ſo much Corn, &c. becauſe the Worgs 
are, ſhall ingroſs, or get into his Hana, by buying, &c. 

Sect. 21. And it is farther enacted by the ſaid Statute of 5 & 6 E. 6,1, 
Par. 4. 5, 6. That whoever ſhall offend in any of the Things before recited, an 
be thereof duly convicted. ſhall for the firſt Offence, ſuſſer Impri ſonment for tn 
Months, and forfeit the Value of the Goods ſo by him bought or bad; and for th 


Value of the Goods, &c. and for the third Offence, ſhall be ſet on the Pillory, and 
ect. 22. And from hence it ſeems clearly to follow, as well as from 
the general Rules of Law, That no Information for any of the above 


ing in certain the Quantity of the Thing in Relation to which the De. 
fencant is ſuppoſed to have incurred the Penalty, not only becauſe other- 
wile the Judgment to be given on ſuch an Information can never be 
pleaded in Bar of any other, becauſe it cannot appear that both of then 


the Court what Forfeiture the Defendant ought to incur, unleſs the Ex- 


forth: And for theſe Reaſons it hath been adjudged, That an Information 
for ingroſſing Corn, the Quantity whereof is expreſſed by the Word (. 
mulut only, is not good ; yet it is ſaid, That an Indictment for ingrolling 
magnam quantitatem frument i, is ſufficient. 


Par. 8. That if any Perſon having ſufficient Corn and Grain, for the Proviſion if 
or Market, for the Change of his Seed, and do not bring to the ſame Fair or Mate 
ſame if he can, as the Price of Corn then goeth in the ſaid Market or Fair, thit 
then every ſuch Perſon ſhall forfeit the double Value of the Corn ſo bought. 
Sect. 24. And it farther enacted, Par. 9. That if any Perſon ſpall "9 
any manner of Oxen, Ronts, Steers, Kine, Heifers, Calves, Sheep, Lan, 


the ſame five Weeks, he ſhall loſe the double Value of the Cattle ſo bought aud 


will ſue for the ſame. 


reducible to the following Heads: 


1. Such as relate to Corn. 

2. Such as relate to Butter and Cheeſe, and dead Cattle. 

3. Such as relate to Beer, Cyder, and Mum. 

4. Such as relate to Fiſh. 4 

5. Such as relate to Wine, Oil, Sugar, Salt, e*c. 

5. Such as relate to Fiſhmongers, Victuallers, Butchers, Poulterers, G. 
7. Such as relate to Badgers and Drovers. 

8. Such as relate to Leſſors, Gc. . 

9. Such as relate to Shipping and Caſtles. 

10. Such as relate to Towns Corporate. 


Hesl. 
4 ö 


K. Sees 32 
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J.. 25. As to the firſt of theſe Exceptions relating to Corn, it is 

. ded by the ſaid Statute of 5 & 6 Ed. 6. 14. Par. 7. That the buying of 

=, ſieb Barky, Bigge, or Oats, as any Perſon (not foreſtalling ) ſhall buy to 

. . into Malt or Oat- meal in his own Houſe, and ſo ſhall be converted in- 

d (ball not be taken to be within the ſaid AF. | 

4. 26. It ſeemeth to be the beiter Opinion, That if there had been 

o (ch Exception, yet the Buying of Corn for ſuch Purpoſe ſhould not 

e intended to have been within the Purview of the Statute, as hath been 

Wore fully ſhewn already Sect. 18. But upon the Suppoſition, that ſuch 

lun Exception was neceſlary, it hath been holden that the Buying of 

corn and Turning it into Malt in another's Houſe, becauſe it was of ſo Oxen 135. 
Woreat a Quantity, that it could not be malted in the Buyer's own Houſe, 

b not within the Benefit of it. N 05 

© Set. 27. And it is farther enadted by 1 W. &. M. Sefl. 1. Ch. 12. 

Ia when Malt or Barley, Wincheſter Meaſure, ſhall be at twenty four Shillings Vide 5 & 
WW , Quarter or under; Rye at thirty-two Shillings a Quarter or under; and Wheat . = 
Wt forty-eight Shillings 4 Unarter or under, in any Port of England or Wales; e1.s.Par.26. 
| every Perſon who ſhall put on Ship board in Engliſh Shipping, the Maſter and ; Li 25. 
| two Thirds of his Mariners being their Majeſt ier Subje@s, any Sorts of the Corn 21 ja. 1. 28. 
| aforeſaid, from any ſuch Ports where the Rates ſhall not then be higher than as 3 Ca. 1. 4 

| aforeſaid, with Intent to export the ſaid Corn to Parts beyond the Sear, ſhall bring r 
a Certificate in Writing under his Hand, containing the Quantity and Quality 

| of the Corn ſo ſhipped, to the Perſons appointed to collect the Cuſtoms within any 

© ſuch Port; and upon Proof of ſuch Certificate by one or more credible Perſons upon 

WW Oath, and upon Bond given by every ſuch Exporter of two hundred Pound: fot 


0 every bundred Tun of Corn ſo ſhipped, and ſo proport ionably, that the ſaid Corn 

| ( Dangers of Seas excepted) ſhall be exported bey ond the Seas, and not landed again 
4 in England, Wales, Guernſey, Jerſey, or Berwick on Tweed, ſhall receive 
of Fon the ſaid Perſons appointed to receive the Cuſtoms, for every Quarter of 
at | Barley or Malt ground or unground, two Shillings and Six-pence , for every Quar- 
he | fer of Rye gromid or unground, three Shillings and Six-pence ; for every Quar- 
- ter of Wheat ground or unground, five Shillings, without any Cuſtonr, Fee. or 


Reward to be yu for the ſame. And upon Certificate returned under the com- 
ne 


mon Seal of the chief Magiſtrate in any Plare beyond Sea, or under the Hands and 
buy | Seals of two known Engliſh Merchants upon the Place, that ſuch Corn was there 
bs, | landed, or pon Proof by credible Perſons that ſuch Corn was taken by Enemies, 
ed er periſhed at Sea, the Examination and Proof} thereof being left to the Recei- 
1 vers of the Cuſtoms, the Bond ſhall be delivered up to be cancelled; and the Mo- 


"es ſo paid, ſhall te allomed as paid to their Majeſties. | 

deck. 28, As to the Second of the above mentioned Exceptions, re- Vide ſupra 
ting to Butter and Cheefe, and dead Cattle, it is enacted by 21 Ja. 1. 22. rg HA 15 
That neither of the above mentioned Statutes of 3 & 4 Ed. 6 21. or 5 K 
6Ed. 6. 14. or any other Proviſion whatſoever before tha Statute made, con- 
Ar the Sale of Butter and Cheeſe in open Shop, Fair or Market, or the Pro- 

Uding or Buying of any Butter or Cheefe, ſhall in any wiſe extend to any Cheeſe- 
monger, or Tallow. ( handler, free of the City of London, and having been brought 
T” Fi .. Apprentice ſeven Tears, trading in Butter and Cheeſe, for 2 Butter 


an 


| geeſe, and either of them, as he ſhall ſell in London, Weſtminſter, or 

uthwarck, for the vitualling of any Ship of the King or Subject, or to any 

95 fer and Cheeſe, which he ſhall ſell by any Quantities at one Time, and to one 

Sy not exceeding four V ey of Cheeſe, or four Barrels of Butter, without 

16. 7, 4r be fell rhe ſame in open Shop, Fair, or Market : Provided that if 

e of Peace of any County at their arter · Seſſiomt, all derlare that 
raders aft forbear to buy amy Butter or Cheeſe, for any Time 2 ſuch . 


ct, 


240 Of Foreſtalling, and Offences of like Nature. Bock! 
cCouniy; that then during the Time of ſuch Reſtraint, the ſaid Traders in Bu. 
ter and Cheeſe, that ſhall buy any ſuch Butter or Cheeſe, and fell the ſame og; 
. . gan 
by retail, contrary to any of the ſaid As, ſhall not be freed ſrom the Penal; 
thereof. . | | 
825 29. And it is farther enacted by 3 & 4 V. & M. 2. That it ful 
be lawful for every Perſon, native or foreign, at any Time, to ſhip, lade, cary 
and tranſport, or export, from any Place within England, Wales, or Berwick 
on Tweed, into any Part of the World in Amity with their Majeſties, all Hr 
of Beef, Pork, or Hogs fleſh, Butter, Cheeſe, or Candles, free from any Cuſton 
or Inpoſution what ſoever. | 127 | | = | 
Sect, 30. As to the Third of the above mentioned Exceptions te. 
lating to Beer, Cyder, and Mum, it is enacted by 1 Mill. & Mar. Sl 1, 
Ch. 22. That any Perſon may export any ſtrong Ale, ſtrong Beer, Oder a 
Mum to be, ſpent beyond the Seas, paying Cuſtom for the ſame, at the Rate 9 
one Shilling for every Tun, in ſuch manner as is ſet forth more at large in th 
ſaid Statute, EE = 
Sect. 31. As to the Fourth of the above mentioned Exceptions te. 
lating to Fiſh, it is enacted by the ſaid Statute of 5&6 Ed. 6. 14. Par. 7, 
; That the Buying of any dried or ſalted Fiſh, Herring, or Sprats (not foreſtall) 
£2 720 ſold for reaſonable Prices, ſhall not be deemed any Offence contrary to th 
ſaid Act. Th | . 

Sect, 32. And it is farther enacted by the ſaid Statute, Par. 15. Thi 
it ſhall le lawful for any Subject, dwelling within one Mile of the main Sa, 
buy all manner of Fiſh freſh or ſalted, (not foreſtalling the ſame) and to ſell th 
ſame again at reaſonable Prices. 55 ig 
Sect. 33. And it is farther enacted by 5 El. 5. Par. 13. That ſo mi 
of the ſaid Statute of 5 & 6 Ed. 6. 14. and ſo much of all other Statutes aguin| 
Regrators, Ingroſſers, and Foreſtallers, as concerneth the Buying of Sea-fil) m- 
ſalted, or Maud- Fiſh, to be taken and brought in any Engliſh Suljeds Hi, 
Crayers, or other Veſſel, into any Place of this Realm, ſhall be utterly repealed fir 
fo much of the ſaid Fiſh, as any Buyer upon the Sea by way of Foreſtalling or tit 
grating, ſhall bring and diſcharge in any Port or Haven within this Realm. 

Sect. 34. As to the Fifth of the above mentioned Exceptions relating 
to Wine, Oil, Sugar, Salt, ec. the ſame Exception is made in Relation 
to Wine, Oil, and Salt by the ſaid Statute of 5 El. 5. Par: 13. as is kt 
forth in the laſt Section concerning Fiſh unſalted, or Mud-fiſh. 

Sect. 35. And it is farther enacted by 13 El. 25. Par. 21. That the ſas 
Statute of 5 & 6 E. 6. 14 is not meant to extend, nor ſhall extend to any Il ini, 
Oils, Sugars, Spices, Currans, nor other foreign Victuals, brought into tl 
Realm from beyond the Seas, Fiſh and Salt only excepted. V 
Sect. 36. As to the Sixth of the above mentioned Exceptions relating 
to Fiſhmongers, Victuallers, Butchers, and Poulterers, &. it is enacted h 
the ſaid Statute of 5 & 6 E. 6. 14. That the Buying of any Victual by any fil. 
monger, Butcher, or Poulterer, as concern his own Faculty, Craft, or My'ts) 
otherwiſe than by Foreſtalling, which ſhall ſell the ſame again upon reaſonall 
Prices by Retail; or the Buying of any Wine or other dead Victual above mi. 
tioned, being meet for Man's Suſtenance, by any Innholder, or other Victua®, 
fo ſell the ſame by Retail within his Houſe, or to any of his Neighbours fa 
_—_ 7-43" for reaſonable Prices, ſhall not be deemed any Offence contr®) 

| to the ſaid AF. t | 3 0 
Cro. Ca. 314. Sect. 37. Notwithſtanding this Exception it hath been reſolved, That 
1 Rol. Rep. any of the Perſons therein mentioned may be indicted for ingrolling 
1 Jon. 320+ Victuals, with an Intent to ſell them again, againſt the Form of a ag 


tute ; for it ſhall be intended that they ingroſſed, and did not 15 


SS S SD 


« 


reaſonable Prices. 2 
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| Set. 38. As to the Seventh of the above mentioned Exceptions re- 
| lating to Badgers and Drovers, it is enacted by the ſaid Statute of 5 C 
6E. 6. 14. Par. 7. That the Buying of any Corn, Fiſh, Butter, or Cheeſe, by 
any ſach Badger, Lader, Kidder, or Carrier, that ſhall be allowed to that Office 
by three Juſtices of Peace, &c. which ſhall ſell or deliver in open Fair or Mar— 
het, or to any other Victualler, or to any other Perſon for the Proviſion of his 
Houſe, all ſuch Corn, Grain, Butter and Cheeſe, as any ſuch Perſon fall buy, 
or cauſe to be bought. and that within one Month next after he ſhall ſo buy any 
W facb Corr, Grain. Butter or Cheeſe, ſo that the ſame ſhall be bought without 
Fereſtaling, ſhall not be deemed any Offence contrary to ihe ſaid Statute. 

Sect, 39. And it is farther enacted by the ſame Statute, Par. 12. That 
it ſhall be lawful to every Perſon who ſhall be allowed by three Juſtices of Peace, 
to buy (otherwiſe than by Foreſtalling) Corn, Grain, or Cattle, to be carried by 
Water from any Place within this Realm, or Wales, unto any other Place within 
the ſaid Realm, or Dominions, if he ſhall without Fraud embark within forty 


the buying thereof, and with all poſſible Expedition tranſport the ſame to ſuch 
| Place as his Cocket ſhall declare, and there unlade the ſame, and bring a Certif- 
| cate thereof from 4 Juſtice of Peace of the County, or Head-Officer of the 


| the Cuſtomer and Comptroller of the Port where it ſhall be embarked. 
| Sect. 40. And it is farther enacted by the ſame Statute, Par, 16, 17. 


by three Juſtices of Peace, &c. to buy Cattle in ſuch Shires where Drovers had 
been wont in Times paſt, accuſtomably to buy Cattle at their free Liberty and 


| Fairs or Markets, diſtant from the Place where he ſhall buy the ſame forty 
Miles, ſo that the ſame Cattle be not bought by way of Foreſtalling 
vect. 41. And it is farther enacted by 5 El. 12. and 13 EL 25. Par. 20. 


of Corn or Grain, Butter and Cheeſe, ſhall be licenced to any ſuch Office or Doing, 


ng in any County except Weſtmorland, Cumberland, Lancaſter, Cheſter or 
on York, but only in the General open Quarter S:jſions of the Peace, to be holden in 
ſet the Shire where ſuch Perſon ſo to be allowed ſhall dwell, and ſhall have dwelled 


three Tears next before the Teſte of his Licence: And that no Perſon be admit- 
ted to any of the ſaid Offices or Doings, but ſuch only as be or have been mar- 


and not Houſhold: Servants, nor Retai ners to any Perſon, and of the Age of 
thiny Years: And that ſuch Licences ſhall be good only for one Tear next af 


ing ter the Date, and ſhall bear Date of the Day and Place where the ſaid Seſſions 
| by Hall be holden, and ſhall be ſigned and ſealed with the proper Hands and Seals 


of tire Juſtices preſent at the ſame Seſſions, whereof one to be of the Quorum, 
on Pain that every Perſon that ſhall take any Licence contrary to this Ordinance, 
forfeit five Pounds, and that all Licences made otherwiſe than is before 
ny ſed, ſhall be void; and that the Juſtices in the ſaid Seſſiont ſhall by their 
Yeretion, take Bond and Surety from [ime to Time, by Recogmizance of ſuch 
an. Hall be allowed a common Drover of Cattle, Badger, or Lader, &c. that they 
Mie 4 of them ſhall by Colour of ſuch Licence foreſtall, or engroſs, or other- 
, any Thing contrary to the Meaning of the ſaid Staiute of 5 & 6 E. 6. 14. 
d that every ſuch Licence and Recognizance ſhall be made and written by 


the Clerk of the Peace of every County, where ſuch Licence ſhall be granted, or 


any 425 «ty, and by no other Perſon; and that every Perſon that ſhall have 
ect. and fr W Pall pay to the Clerk of the Peace, & c. Twelve-pence only ; 


„ ſuch Recognixance, eight Pence; and for regiſtering the ſame 
Qqq Licence 


Days next after he ſhall have boweht the ſame, or taken Covenant, or Promiſe for 


| Town, and Cuſtomer of the Port where it ſhall be unladen, &c. to be dire;jed to 
| That it. ſhall be lawful for any Perſon known for a common Drover, being licenced f 


Pleaſure, and to ſell the ſame as is aforeſaid, at reaſonable Prices, in common 


| That no Drover of Cattle, Badger, Lader, Kidder, Carrier, Buyer or Iranſporter 


red Men, and ſhall be at the Time of ſuch Licence to be granted, Houſholders, 
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lating to Leſſors, it is enacted by the ſaid Statute of 5 & 6 E. 6. 14. Par). 


lating to Shipping and Caſtles, it is farther enacted by the ſame Paragraph 


the vidtualling of any Ship, Caſtle, or Fort, within the King's Dominions, with 
out Foreſtalling, which ſhall be employed only to that Uſe and Purpoſe, &c. 


by Information or Suit of any other than the King, make Extrads of the Moitty 


See B. 2. 
Ch. 26. * 26. 


do 39. 


brief Entry of the ſaid Licence, and of the Day, Time, and Place where it ſhall 


ſhall in any wiſe extend to the Prejudice of the Liberty of any City or Tour 


the Offences contrary to either of the ſaid Ads, by Inquiſition, Preſentmen, 
ful Wit neſſes, or by any of the ſame Ways or Means, by their Diſcretion, and 


County, That nothing in the ſaid Statute contained, ſhall extend to any Infor” 


F Hreſtalling, and Offences of like Nature. Book | 
Licence and Recognizance, four Pence; and that the ſaid Clerk, &c. for the ſud 


Fee, ſhall keep one Kegiſter-Book, and therein ſhall regiſter and write all th 
Names, Sirnames, and Daelling- Places of ſuch as ſhall be fo licenced, with 


be granted; and that the ſaid Clerk of the Peace ſtall bring the ſaid Book to ever 
Seſſions, that it may appear what Number of Licences have been granted. Aud 
that no Perſon ſhall by Authority of any ſuch Licence, buy any Corn o Gray 
out of open Fair or Market to ſell again, unleſs he ſhall be therennto licence 
by ſpecial and expreſs Words contained in ſuch Licence, on pain to forfei 
ue Pounds for every Time that he ſhall do to the contrary, and that om 
Moiety of the Forfeitures afore rehearſed, ſhall be to the Queen, and the oth 
to him who will ſue for the ſame, &c. 


Sect. 42. As to the Eighth of the above mentioned Exceptions te. 


That the Taking of any Cattle, Corn, Grain, Butter, Cheeſe, or any other Thin 
in the ſaid Statute mentioned, reſerved without Fraud or Covin, upon any Led 
for Life or Years, ſhall not be deemed any Offence contrary to the ſaid Statute, 
Sect. 43. As to the Ninth of the above mentioned Exceptions r- 


of the ſaid Statute, That the ſame ſhall not extend to Proviſion made, without 
Fraud, by any Perſon, of any of the Things in the ſaid Statute mentioned, fi 


Sect. 44. As to the Tenth of the above mentioned Exceptions re 
lating to Towns-Corporate, it is farther enacted by the ſame Paragraph, 
1 hat the ſaid Statute ſhall not extend to any common Proviſion to be made pill. 
out Fraud by any Perſon, of any of the Things in the ſaid Statute mentiond 
for any City, Borough, or [own-corporate. . 

Sect. 45. Alſo it it enacted by the ſaid Statute of 5 El. 12. Pat.). 
concerning the licencing of Badgers, Sc. That nothing therein contamed 


corporate, but that every of them may aſſign and licence Purveyors, for the Pro- 
viſion of the ſame, as they might have done before. 

Sect.” 46. As to the third Point, viz. in what Manner Offenders of 
this Kind are tobe proceeded againſt, it is enacted by the (aid Statutes ol 
5 &. 6 E. 6. 14. Par. 10, 11. and 5 Fl. 12. Par. 8. That the Fuſtices of Pie 


of every County at their Quarter Seſſions may enquire, bear, and determine. al 
Bill, or Information before them exhibited, and by Examination of two (as 


make Proceſs thereupon, as though they were indicted before them by Inquiſition, 
or by Verdict of twelve Men or more; and upon the Conviction of the Offender, 


of the Forfeitures to be levied to the King's Uſe, &c. and e Funn 
of the other Moiety for the Complainant, &c. by Fieri facias, or Capias, 4 w 
King's Juſtices at Weſtminſter uſe to do, &c. and if ſuch Conviction ſhall 
at the King's Suit, the Whole ſtall be levied to his Uſe only. 3 
Sect. 47. Alſo it is provided by 31 El. 5. which ordains that In ” 
mations for Offences againſt Penal Statutes, muſt be laid in the prop 


mation or Declaration, for any Offence compriſed in any Statute made again 
Ineroſſing, Regrating, or Foreſtalling, where the Penalty or Forfeiture ſpall 5 
to be to the Value of twenty Pounds, or above, but that every ſuch Offence due 
be laid in * County at the Pleaſure of the Informer. KP 
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O Barratry. [ 


| * treating of Barratry, I ſhall conſider: 


1. Who ſhall be ſaid to be a Barrator. 
2. In what Manner ſuch an Offender is to be proceeded againſt. 
3. To what Puniſhment he is liable. CE: 


| St, 1, As to the firſt Point it ſeems, That a Barrator is a common 

Mover, Exciter, or Maintainer of Suits or Quarrels, either in Courts, THEM 368, 

or in the Country. 5 5 1 rand alu 

Sect, 2. And it is ſaid not to be material, whether the Courts 

wherein ſuch Suits are commenced, be of Record or not, or whether ſuch Co. Lit. 368 

| Quarrels in the Country relate to a diſputed Title of Poſſeſſions or not: 3 C. 36. b. 

But that all Kinds of Diſturbances of the Peace, and the Spreading of 

E falſe Rumors and Calumnies, whereby Diſcord and Diſquiet may grow 

among Neighbours, are as proper Inſtances of Barratry, as the Taking or 

Keeping the Poſſeſſion of Lands in Controverſy. OT, 

Sect, 3. But it hath been holden, That a Man ſhall not be adjudged 

@ 2 Barrator in Reſpe& of any Number of falſe Actions brought by him in Rol Abr. 

| his own Right; however if ſuch Actions be merely groundleſs and 357 A. 

vexatious without any Manner of Colour, and brought only with a , Mod. 9s. 

Delign to oppreſs the Defendants, I do not ſee why a Man may not as 8 Co. 36. b. | 

| Properly be called a Barrator for bringing ſuch Actions himſelf, as for 

(tiring up others to bring them. | ATT | 

ect. 4. But it ſeems, That an Attorney is in no Danger of being . 

dged guilty of an Act of Barratry, in reſpect of his maintaining another 3Mod.g7,98. | 
oh groundieſs Action, to the commencing whereof he was no way 1 

| privy, pi - | 5 i 

Keck. . Alſo it ſeems clear, That no one can be a Barrator in reſpect l 

of one AR only ; for every Indictment for ſuch Crime muſt charge the 8 Co. 36. b. 1 
Defendant with being Communis BarraFator. | | 

Let. 6. It ſeems to have been holden, That a Feme-Covert cannot be 

mated as a common Barrator, but this Opinion ſeems juſtly queſtionable a Rol. Re. 39. 

1 lnce a Feme- Covert is as capable of exciting Quarrels, in the frequent 

petition whereof the Notion of Barratry ſeems to conſiſt, as it ſhe were See Chap. f. 

ae why ſhould ſhe not as properly be indictable for it? 77:7 = 0G. 13s 

tis K 7. As to the ſecond Point, viz. In what Manner Offenders of 

1 ind are to be proceeded againſt, it is enacted by 34 E. 3. 1. That 

wh jo County ſhall be aſſigned for the Keeping of the Peace one Lord, and 

bull 1 three or four of the moſt worthy of the County, &c. and that they 4 

TY we Power to reſtrain Offenders, Rioters, and all othir Barrators, and 1 

Pars arreſt, take, and chaſtiſe them, according to their Treſpaſs or Of- 

Fi . ſo cauſe them to be impriſoned and dul } puniſhed according to the 

fem 100 Cuſtoms of the Realm, and according to that which to them ſhall | A 

to do by their Diſcretions and good Adviſement, &c. 0 1 
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Con. B. 2. Ch. 


8. S. 38, 39. 
Yelv. 46. 


2 Rol. Re. 151. 


I Mod. 288. 


1 Sid. 282. 
Cro. Ja. 526. 


12 Rol. Abr. 
79. Pl. 3. 82. 
Pl. 6. 

Cro Ja. 527. 
Cro. Ca 340. 
2 Keb. 409. 
410. 

Cro. El. 148. 
b 2 Keb. 40. 


Cro. El, 195. 


Con. Latch. 
194. | 


Palm. 450. 


1 Rol.Re.295 
© Cro.Ja.5 27. 


d 5 Mod. 18. 


Hutton 104. 


Vide 1 Dan. 
Abr. 111. Pl. 
6, 113. Pl. 

1 5. 
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Sect, 8. It ſeemeth from theſe Words, That Juſtices of peace (as (och) 
have Cognizance of Barratry without any other Commiſſion, ſed One, 
for the contrary Opinion ſeems to have been holden in Roles Report, | 

Sect. 9. However it ſeems clear, That no general Indicment of ths 
Kind, charging the Defendant with being a common Oppreflor. and ty. 
ſturber of the Peace, and Stirrer up of Strife among Neighbours. is 900d, 


without adding the Words communis BarraFator, which is a Term of ar U 
appropriated by the Law to this Purpoſe. 5 upo 
Sect. 10. à Alſo it ſeemeth to be certain, That an Indicment of By. | of it 
ratry concluding contra ſormam Statuti, is good, tho? no Statute be made | it, C 
directly againſt it, but only for the Puniſhment of it, ſuppoſing it an | ber 
Offence at Common Law. „ | 18 
Sect. 11. b Alſo it hath been holden, That an Indictment of thi take 
Kind may be good, without alledging the Offence at any certain Place; whe 
becauſe from the Nature of the Thing, conſiſting in the Repetition of one 
ſeveral Acts, it muſt be intended to have happened in ſeveral Places | Deb 
for which Cauſe it is ſaid, That a Trial ought to be by a Jury from the | the 
Body of the County. | . | 8 
Sect. 12. © But it hath been reſolved, That ſuch an Indi&ment i; ble 
not good, without concluding contra Pacem, &c. for this is an effentii | prit 
Part of it. „ TE be 1 | Pol 
Sect. 13. 4Alfo it ſeemeth to be ſettled Practice, not to ſuffer the | Pri 
Proſecutor to go on in the Trial of an Indictment of this Kind, without 7 
giving the Defendant a Note of the particular Matters, which he intend; | the 
to prove againſt him; for otherwiſe it will be impoſſible to prepare: WARS ſolu 
Defence againſt ſo general, and uncertain a Charge, which may be | wh 
proved by ſuch a Multiplicity of different Inſtances. his | the 
Sect. 14. As to the third Point, viz. In what Manner Offenders of | to | 
this Kind are to be puniſhed ; it is ſaid, That if they be common Perlons, the 
they are to be fined and impriſoned, and bound to their good he- \ 
haviour; and if they be of any Poſſeſſion relating to the Law, that | fon 
they ought alſo to be farther puniſhed, by being diſabled to pratiil * 
for the Future. | | ſci 
3 Len 
— ; pa 
7 | fd 
3 
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Of Ufury. ah 
Pre 
Efences under the Degree of Capital more immediately again " can 
Subject, not amounting to an actual Diſturbance of the N. var 
which may be committed by private Perſons without any Relation © La 
an Office, and which are neither infamous nor groſly ſcandalous, 3 ful 
more immediately affe the Intereſts of particular Perſons, ſeem to it; 
reducible to the following Heads: ny 
1. Uſury. 


2. Maintenance. 
3. The Offence of buying or ſelling pretended Titles. 


2 
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In treating of Uſury, I ſhall conſider : 


. What it 1s. | 
2. How it is reſtrained by Common Law. 
3. How by Statute. 


F. 1. And firſt it ſeems, that Uſury, in a ſtri& Senſe, is a Contract Wood's Inf. 
upon the Loan of Money to give the Lender a certain Profit for the Uſe 4 wv 4 
| of it, upon all Events, whether the Borrower make any Advantage of See Bro Uki- 
| it, or the Lender ſuffer any Prejudice for the Want of it, or whether it 1. 
| be repaid on the Day appointed, or no. 

Sect. 2. And in a larger Senſe it ſeemeth; That all undue Advantages 


ez; WT whether there were any Contrad in relation thereto, or not; as where 
of WW one in Poſſeſſion of Land, made over to him for the Security of a certain 
$3 | Debt, retains his Poſſeſſion after he hath receiv'd all that is due from 
he | the Profits of the Land. 


Seet. 3. But it hath been reſolved, That an Agreement to pay dou- 2 Ro. A.Sor. 
| ble the Sum borrowed, or other Penalty on the Non-payment of the box Pho. 
| principal Debt at a certain Day, is not uſurious, becauſe it is in the 26k 3.71. a. 


| Power of the Borrower wholly to diſcharge himſelf, by repaying the * 
Principal according to the Bargain. JJõö;ͤͥo 
| Sect. 4. As to the ſecond Point, viz. How Uſury is reſtrained by, . 

the Common Law); it is ſaid, That anciently it was holden to be ab- Rol. A. 800, 
_y ſolutely unlawful for a Chriſtian to take any Kind of Uſury, and that Sore _ _ 
& whoſoever was guilty of it, was liable to be puniſhed by the Cenſures of 5%. 
the Church in his Life-time; and that if after Death any one was found Palm. 293, 
do have been an Uſurer while living, all his Chattels were forfeited to 29+ 

the King, and his Lands eſcheated to the Lord of the fee. 

| bets, Alſo it ſeemeth to have been the Opinion of the Makers of „ fo. A. 907. 
| ſome late Acts of Parliament, as 5 Ed. 6. 20. 13 El. 8. Par. 5. and 26 Ed.. 71 a 
| 21 Jac. 1. 17. Par. 5. That all Kinds of Uſury are contrary to good Con- 2 Rol Ab. 8. 


# PL. 14,45. 
ſcience, 2 Rol. Re. 


Eenera! Opinion, That no Action could be maintained on any Promiſe to . 
{| Pay any Kind of Uſe for the Forbearance of Money, becauſe that all 51 Rol. A. 25. 


det. 7. But it ſeems to be generally agreed at this Day, e That the 80: H. . 
| Taking of reaſonable Intereſt for the Uſe of Money is in it ſelf lawful, 17.4, . 
nd conſequently that a Covenant or Promiſe to pay it, in Conſideration 15 © 


ol the Forbearance of a Debt, will maintain an Action: For why ſhould Cro. Ja. 378, 


notone who has an Eſtate in Money be as well allowed to make a fair 37. _ 195 


Frolit of it, as another who has an Eſtate in Land? And what reaſon »gg 


ain there be, that the Lender of Money ſhould not as well make an Ad- 3 Keb. 5. 
Cro Ca. 273. 


Vantage of it as the Borrower ? Neither do the Paſſages in the Meſaical 1 Vent. 198. 


the 
Ice, 


t ; 
E. fol which are generally urged againſt the Lawfulneſs of all Uſury, if 
be . conſidered, ſo much prove the Unlawfulneſs, as the Lawfulneſs of Exod. 23. 


ks if all Uſury were againſt the moral Law, why ſhould it not be as flit: g, 
55 g in reſpect of Foreigners, of whom the Jews were exprelly allow- ver. 36, 37. 
—_ -1t, as in reſpect of thoſe of the ſame Nation, of whom alone egg 
a = forbidden to receive it? From whence it ſeems clearly to fol- 3 
| Ws at the Prohibition of it to that People was merely political, and 

quently doth not extend to any other Nation. | 


Rrr Sect. 


taken by a Lender againſt a Borrower come under the Notion of Uſury, Gibſ. 1070. 


Sect. 6. b And: agrecably hereto it ſeemeth formerly to have been the 239,240,469. 


ſuch Contracts were thought to be unlawful, and conſequently void. re 
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Sect. 8, As to the Third Point, viz. How Uſury is reſtrained by St. = 
tute, it is enated by 12 Anne 16. That no Perſon whatſoever, ſhall Don an K 
Contract which ſhall be made ſrom and after the nine and twentieth Day of Gy, the 
tember, 1714. take, direcily or indireòly, for Loan of any Money, Wars does 
Merchandize, or other Commodities whatſoever, abort the Value of fo but 
Pounds, for the Forbearance of one hundred Pounds for a Year, and jo 2 Wo! 
that Rate for a greater or leſſer Sum, or for a longer or ſhorter Time; and ih 58 
all Bonds, Contracts, and Aſſurances what ſoever, made after the Time aforeſud dred, 
for Payment o, any Principal, or Money to be lent, or covenanted to be x. Se 
formed upon or for any Oſury, wherenpon or whereby there ſhall be reſerved » for tl 
taken above the Rate of ffve Pounds in the Hundred, as aforeſaid, ſhall be u. (Car. 
3 Keb. 259, ferly void, (tho the Reſervation be of ſo much if requeſted, and the gt. * 
2% gquyeſt be never made) and that all and every Perſon or Perſons mhul uit, . 
Vent. 253. which ſhall after the Time aforeſaid, upon any Contraꝭ to be made after ile jul WS . * 
nine and twentieth Day of September, take, accept, and receive, by I . 
Means of any corrupt Bargain, Loan, Exchange, Chevizance, Shift, or In. 41 | 
eſt of any Wares, Merchandize, or other Thing or Things whatſoever, or by i 10 
„ deceit ful Way or Means, or by any Covin, Engine, or deceitful Conveyance, jo 3 
| 13 27 Qs 7 . Fe 
vide Cro. the forbearing or giving Day of Pa yment for one whole Year, of and for thi ber 
J. 25. Money or other Thing, above the Sum of five Pounds for the forbearing of m A a 
5 644 Pl. hundred Pounds for a Tear, and ſo after that Rate for a greater or kn * 
Noy 41. Sum, or for a * longer or ſhorter Term, ſhall forfeit and loſe for every ſuch. 3 
Gro. Ce. 283. fence the treble Value of the Money, Wares, Merchandize, and other Thins | Wo... 
Cro. Eliz. 20. lent, bargained, exchanged, or ſhifted. And Note, That the treble Va WM 9 
oh is not forfeited, unlefs fomething be taken above the legal Rate; but runs 
very Contract alone avoids the Security. . ober 
Sec. 9. And it is farther enacted by the (aid Statute, That every H. lo) 
vener, Broker, Solicitor, and Driver of Bargains for Contractt, who ſhall, fir a * 
the ſaid nine and twentieth Day of September, take or receive, directly o i» Stato 
directly, any Sum or Sums of Money, or other Reward or Thing, for Brokag, + alt 
liciting, Driving or Procuring the Loan, or forbearing of any Sum or Suns i Iuber 
Money, over and above the Rate or Value of five Shillings for the Loa, eon t 
forbearing of one hundred Pounds, for a Tear, and ſo rateably; or above mt it ei. 
Pence, over and above the Stamp Duties, for making or renewing of the Bui WW But 
or Bill for Loan, or forbearing thereof, or for any Counterbond or Bill ar and 
cerning the ſame, ſhall forfeit for every ſuch Offence twenty Pounds, with o been 
55 of Suit, and ſuffer Impriſonment for half a Tear, the one Moiety of al wich bor t. 
Forfeitures ſhall be to the Queen, the other to him that will ſue for the ſame, u nd! 
| the ſame County where the ſeveral Offences are committed, e. I 4 
The Expoſitions which were made of the former Statutes of Uſury b Wl empt 
ing equally applicable to this which is penned almoſt in the very ſim be ad 
Words, I ſhall take Notice of the Principal of them; as, IE 1 
Dalif. 12. Het. 10 l. That a Contract made beföre the Statute is no way with- ment 
Con. Raym. in the Meaning of it, and therefore that it is (till lawful to recewe | dy th 
"Fe per Cent. in reſpect of any ſuch Contract. LP] bins 
Sect, 11. II. That a Bond made, to ſecure a juſt Debt payable wi agree, 
lawful Intereſt, ſhall not be avoided by reaſon of a corrupt greens | Xrive 
between the Obligors, to which the Obligee was no way Privy * " the Þ; 
: And. 121, Where A. being indebted to B. in 1001. agrees to give him 300 * * of h1 
Moore 752. Forbearance of that 100 J. for a Year, and gives him a Bond of 60“. f with 
Erez = Payment of the 30 J. and for the Payment of the 100 J. ane viſa, 
Vel 47. Bond of 2001. together with B. for the Payment of a true Debt ot! Withn 
due from B. to C. 2 


Sit. 
2 
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gert. 12. III. That the Receipt of higher Intereſt than is allowed by » Mod. 6g. 
the Statute, by vertue of an Agreement ſubſequent to the firſt Contract, A. 5 
Joes not avoid an . made, and agreeable to the Statute, » Sand. 294. 
but only ſubjects the Party to the Forfeiture of treble Value, for the on i 
Words are, That all Aſſurances for the Payment of any Principal, &. where- G9. 525, 

won or whereby there ſhall be reſerved or taken above the Rate of 5 l. in the Hun- 1 Bulſ. 17. 

| lred, Kc. ſhall be utterly void. 8 

| St. 13. IV. That in an Aſſurance for the Payment of fifty Shillings 

for the Uſe of 100 J. for fix Months, the Computation ſhall be by Kalen- N, 

bar and not by Lunar Months, becauſe by the latter the Intereſt would ex- Re 

(ceed the Rate allowed by the Statute. 5 
Sect, 14. V. That the Receipt of Intereſt before the Time when it is 1 BulC.17 20. 

in Stritneſs due, being voluntarily paid by the Debtor for the greater Vel. 3, 31. 

W Convenience of the Creditor, or for any other ſuch like Conſideration, 8 

vithout any Manner of corrupt Practice, or any previous Agreement of Con. « Leon. 

tbis Kind at the making of the firſt Contract, does not make the Party 
liable to the Forfeiture of the treble Value. 

Ket. 15. VI. That the Grant of an Annuity for Lives not only ex- 


ſceeding the Rate allowed for Intereſt, but alſo exceeding the known Pro- 


n portion for Contracts of this Kind, in Conſideration of a certain Sum ce, Ja. 25;. 
f Jof Money, is not within the Meaning of the Statute, unleſs there were Noy 151. 
one underhand Bargain for the security of the Repayment of the Via > Rota. 


Principal or Conſideration- Money. 5 . 782. H. 1. 
Ke. 16, VII. That no Contract is uſurious, by which the Lender Co. Ja. 208, 
runs the Hazard of loſing all his Money, both Principal and Intereſt: As 1 
vbere on the Loan of a certain Sum for a Year, for the Victualling of a „in. 
hip, it is agreed, That if the Ship return, the Lender ſhall have ſo many 2 Ro. Re. 48. 
chouſand Fiſhes at ſuch a Rate, which exceeds the Intereſt allowed by the 
atute, and if the Ship never return, or if it periſh by unavoidable Ca- 1 Lev. 54. 

ſwalties of Sea, Fire, or Enemies, that then he ſhall have nothing: Or Lia 37. 
where on the Loan of 30 l. a Bond is given for the Payment of 100 /. 3 Keb. 304. 
on the Marriage of a Daughter of one of the Parties; provided, That enn 
Fif either of them ſhould die before, that then nothing ſhould be paid: 7 


„ it is dear, That if the Intereſt only be hazarded on ſuch a Contract, ae fe. f. 
1 and the whole Principal ſecured, the Whole is vſurious. Alſo it hath “e. J. Set. 


- en reſolved, That an Agreement to pay more than the lawful Intereſt 
r the Loan of a certain Sum at ſuch a Day, if A. B. ſhall be then alive, 5 Co. 70. 
[and if be hall be dead, then to pay ſuch a Sum which is leſs than the 8 
|* fincipal, is void by the Statute; for if ſuch a Contingency would ex- 643, 74. 
»mpt the Caſe out of the Statute, by the ſame Reaſon twenty Lives might Lucw: 468, 
added, and the Statute wholly evaded. : 0 de 
1 . 17. VIII. That an Aſſurance made in Purſuance of a fair Agree- 8138 
ment for ſuch Intereſt as is allowed by the Statute, ſhall not be avoided 8 Uh 
7  Faule of the Scrivener, who draws it up in ſuch a Manner as to 2 Ro.Reqrs, 
ng it within the expreſs Letter of the Statute: As where the Parties f;5 


: Hetley 17. 
et, That 5 J. ſhall be paid for the Loan of 1001. for a Year, and the 1 Jon 396. 


ent Hon | 
ks "Wow in rawing the Bond for it, doth, without the Knowledge of 9. C4501: 
the of h "US, Who are illiterate Perſons, make the 5 J. payable at the End LEY 
fol with 2 Year: Or where on the fair Loan of 100 J. agreed to be paid 
0 4 common Intereſt, a Mortgage is made for the ico with a Pro- 


viſo a | | . 
| 5 at it ſhall be void on Payment of 105 l. at the End of one Year, 
any Covenant ſor the Mortgagor to take the Profits till Default 2 Mod. 30). 


m ; 3 = - 
to Foe ot P1yment, ſo that in Stricineſs the Mortgagee is intituled both Rel A. 79, 
© Intereſt and Profis. | 798, 5- 


Sect, 


== / Upury. Book | 
Co. 30. b. Seck. 18. IX. That the Loan of Money for lawful Intereſt allowed by 
the Statute, ſhall not be conſtrued to be within the Purview of it, in 
ſpect of any Expectations which the Lender may have of a volunt 
Gratuity to be given him by the Borrower, if there be no Kind of Are. 
: ment relating to it. Ls: = 
5 Co 69. Sect. 19. X. That the Reſervation of a greater Sum than is alloys 
Cro. Je. og. by the Statute for Intereſt, upon the Non-payment of the Principal x LOAN | 
the End of the Year, is not uſurious within the Statute, becauſe it i; h 
the Power of the Borrower to avoid the Payment of the Money ſo x. 
ſerved, by paying the Principal at the Day appointed; yet it ſcemet 
clear, That if it were originally agreed, that the principal Money ſhouli 
not be paid at the Time appointed, and that ſuch Clauſe was inſerei 
5 Co. 69. b Only with an Intent to evade the Statute, the whole Contract is void; fo 
_— 397. the Conſtruction of Caſes of this Nature muſt be governed by the Cir 
cumſtances of the whole Matter, from which the Intention ot the Partis 
will appear in the making of the Bargain, which, if it was in Truth uy 
rious, is void, however it may be diſguiſed by a ſpecious Aſſurance. 
Co. 90. ect. 20, XI. That a © Fine levied, or Judgment ſuffered, in Purſuanc 
9 Co. 35. 5 of an uſurious Contract, may be avoided by an Averment of the co 


1 Jon. 203. _ A I | Special | Contrad Hec 
1 Ro. Re. 41, Tupt Agreement, as well as any common Specialty, or parol Contr, . 
E And in an Aſſumpſit if it appear, either upon the Evidence, or fromthe R 
16. Plaintiff's own Expreſs Shewing in his Declaration that the Contrad us (hem 


2 Leon, 166. Uſurious, he cannot recover. But a Specialty cannot be avoided by Uſur 
1 55 appearing on Evidence or on the Face of the Condition, but it muſt h 
r Sid. 182. b. Pleaded. Fo VVV 

b Cro Ja.252, Sect, 21. XII. That it is not b material whether the Payment batt 


= . Re. 43 Of the Principal and alſo of the uſurious Intereſt be ſecured by the ſane Ba 
2 Lev.7, 8. © or by different Conveyances, but that all Writings whatſoever for ti: Wl "oak 
: 18 273, ſtrengthning ſuch a Contract, are void. 5 naß 
% Set. 22. XIII. That a Contract reſerving to the Lender a grete gi 
Advantage than is allowed by the Statute, is equally within the Mean | of 
Cro Je. 440. ing of it, whether the whole be reſerved by way of Intereſt, or in Par 
only under that Name, and in Part by way of Rent for a Houle, [et i 
a Rate plainly exceeding the known Value. 11 
Sect. 23. XIV. That a ſecond Bond made after the Forfeiture of 
3 Keb. 142. former, and conditioned for the Receipt of Intereſt according to the 
Con. Noy 2. Penalty of the forfeited Bond, is as much within the Statute as if it had 
| been made before the Forfeiture; for if ſuch a Practice ſhould be allowed, 
nothing could be more eaſy than to elude the Statute; and though ths 
whole Penalty be due in Strictneſs to the Obligee, yet the true ** For. 
cipal Debt is in Conſcience no greater after the Forfeiture of the Bon 
than it was before. 3 3 
And 49, Kct. 24. XV. That in pleading an uſurious Contract by way 0 by 4 
rSid. 285, to an Action, you muſt ſet forth the whole Matter ſpecially, becau 4 ä 
1a lay within your own Privity ; but that in an Information on the 3 
Noy 143, tute for making ſuch a Contract, it is ſufficient to ſet forth the poſe & 
Cro.Ja. 44. Bargain generally, becauſe Matters of this Kind are ſuppoſed to be privilf | 90 
dg cr. Ca. tranſacted, and fach Information may be brought by a Stranger. 
a . . . a” ceſſary ex- angt 
Precedents. Sect. 25. XVI. d That in every ſuch Information it 15 ne Wy 
2 Vent 81. preſly to ſet forth the Place where the corrupt Bargain was made. 1 * 
5 XVII. That if an uſurious Contract in the County of D.be ny 
2 Leon. 96, leaded in Bar to an Action on a Bond ſaid to be made in the County w_ 
1 100 I the Trial ſhall be in the County of D. becauſe the Ground 0 8 


149. *” Matter is the uſurious Contract, and the Bond is confeſſed by the P Ro 
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Fel. 27. XVIII, That he who hath agreed ta pay Money upon an Co. Lit. 6. b. 
ans Contract, ſhall not he admitted to give Evidence upon an Infor- Naum: 
ion againſt the Iſurer, unleſs he have paid off the whole Debt; for 97. f.. Ch. 
y ſuch Means a Man might avoid his own Act and PPP 
Fit. 28. XIX. That an Information far an uſurions Contract on a iLeon.g5.g6- 
Loan of Money, cannot be ſupported by Evidence of uch 3 Contra 
pn a Bargain concerning Wares fald., _ 8 * 
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Of Maintenance. 


J ral, ſeemeth to ſignify an unlawful Taking in Hand, or Tat. 208, 
N 4 4 Fa ? . _— / » #4 od | 3 212. * 
; wach of Quarrels or Sides, to the Niſturbance or Hindexance of 
ommon Right, and is ſaid to be twofold : ET DEST een 


his Pretenfions to certain Lands, by taking or holding the Poſſeſſion of 2 Toft, 413. 

| | i 21 a Suge Fe. : e 2B 9 . u Ric. . ch. 4. 
When for him by Force or Subtilty, or where one ſtirs up Quarrels, and : Rol. Abr.“ 
Pais in che Country, in relation to Matters wherein be is no way 115. 
Weoncerned : And this Kind of Maintenance is puniſhable zt the King's 

put by Fine and Impriſonment, whether the Matter in Diſpute any way 

depended in Plea or not, but is ſaid not to be actionable. OB oo 

| $8. 3, II. Curialis, or in a Court of Juſtice, where one officiouſſy putr. 25. 
intermeddles in a Suit de nding in any ſuch Court which no may e- zInſt. 212. 


141 2 Rol. A. 175. 
the f. nf 


: Jong to him, by aſfſting cither Party with Money or otherwiſe, i 
oeotion or Defence of any ſuch Suit, 5 


f this ſecond Kind of Maintenance there ſeem to be three Species : 


1. Where one maintains another without any Contract to have Part 

of the Thing in Suit, which generally goes under the common 
Name of Majntenance, . £6 N 

. Where one maintains one Side, to have Part of the Thing in Suit, 
which is called Champerty. VV 

3. Where one laboureth a Jury, which is called Embracery. 


For the better underſſanding of the firſt of the above mentioned Species, 
5 1 hall examine; Eh 


„ What mall he ſaid to amount to an Act of Maintenance. 
2, bat Reſpects ſome ſuch Acts may . e 
3 1 far Offences of this King are xe(trained by the Common Law. 2281 6. l 


| 13.4. 


& Hoy f | 
* Boy far by Statute, 27 Hl. 6. 25, 


another with Mone 3 ink 21 H.. 40 b. 
bene Money v0 carry an his Cauſe, as by retaining one to he 3h. „ b 
112 tor him, or otherwiſe hearing him out in the whale or ry hes b. 
a A d bene of ebe uit, may properly be ſaid to be guilty of . 
os the Margin » AS it ems to he taben for granted in the? Books e +» 
. Allo it is (aid, That not only he who lays out his Money to 4 44. 52: 
a 14 15 laid, That not only he 5 out his Money to 7275575 
ana is Cys bye ao tho he who ly bis Fugpdſip gr I Fr 5." 
8 n tereſ] | 


I. . Aintenanee is commonly taken jn an ill Senfe, and in gene- ColLit.368h 


Sect, 2, 1. Rurelis, or in the Country; as where Ove affiſts another in coLic 3650. 


| ö TE | 26. a. b. 
. 4 By to the firſt Point, it ſeemeth clear. That whoever afliſts 9 E 4. 32. 
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150165. b tereſt ſaves him that Expence which he might otherwiſe be put to, 9 tenet 
34 6. 2; b. but endeavours ſo to do, is alſo guilty of Maintenance; as where + on vent. 
355 10 perſwades, or but endeavours to perſwade a Man to be of Counſel fy e diſc 
mme 8 | 5 5 

| ie: Sect. "| Alſo it is ſaid, That all ſuch Perſons may properly be called 
| Bro. Maioce- Maintainers, who give or but endeavour to give any other Kind of Af 
rye <p ſiſtance to either of the Parties, in the Management of the duit depending 
» 2816.69, between them; as by * opening the Evidence to the Jury ;or by giving 


i Hs 41.b Evidence officiouſly without being called upon to do it; or by ſpeaking 


har 


as to 


nance 5,51. in the Cauſe as e one of Counſel with. the Party; or by 4 retaining an 4: 


fitz. Meinte. torney for him; or © perhaps for barely going along with him to enquir: 
I o 8 
2Rol. Abr pl. for a Perſon learned in the Law. NP. 5 


118.PI.7,8. Sect. 7. Alſo it hath been ſaid, That thoſe (hall come under the lik 
- Hetley 28. Notion, who give any publick Countenance to another in Relation to any 
2% Rot. Ab. ſuch Suit; as where one of great Power. and Intereſt ſays f publickly 
593. Pl. 11. That he will ſpend twenty Pounds on one Side, or that he will gie 


1 PAID twenty Pounds to labour the Jury, whether in Truth he ſpend one Penny 


1. or not; or where ſuch a Perſon e comes to the Bar with one of the 
1 : 5-b. Parties, and ſtands by him while his Cauſe is tried, whether he ſay any 
nance, i, Thing or not; for ſuch Kinds of Practices do not only tend to diſcoung 
Fitz. Mainte- the other Party from going on in his Cauſe, but alſo to intimidate juris 


+22 6.66, from doing their Duty. But it ſeems, That a bare h Promiſe to mein 
11 H.6. 39. b tain another, is not in it ſelf Maintenance, unleſs it be either in reſped 


12 54 3-b. of the publick Manner in which, or the Power of the Perſon by whom, 
r N a 2 bd x */ a * : - AF ' a . ; 
„ it is made. 


"oH7.48.b. Sect. 8, Alſo it is ſaid to be as much Maintenance for a i Juror, 
n for any other Perſon, to ſollicit a Judge to give Judgment according to 
1 Main. he Verdict, becauſe after a Juror has given his Verdict, he has nothing 
tenance o. more to do: But it is ſaid to be nok Maintainance for a Juror to ex- 
Kart 3. bort his Companions to join with him in giving ſuch. a Verdict as ſeem 
17 E. 4 fl. b. tO him to be right. . „ | 
Bro. Mainte- |, Sect: 9. However it ſeems clear. That a Man is in no Danger of be 
1 4.14 b 10g judged guilty of an Act of Maintenance, for giving another e 
19 E. 4.3 b. ly Advice, what Action is proper for him to bring for the Recover) 0 
8 a certain Debt, or what Method is ſafeſt to take to free him from " 
nance 179, an Arreſt, or what Counſellor or Attorney is likely to do his Buſine! 
Rol Ab. moſt effeQually; for it would be extremely hard to make ſuch neigt. 
TORO bourly Acts of Kindneſs, which ſeem rather commendable than blame 

worthy, to come under the Notion of Maintenance, which always ſeem 
to imply a contentious, and over-buſy intermeddling in other Mens ws 

Fitz. Mainte- ters, in which reſpect it is ſo highly Criminal. Yet it is ſaid, that a0 
nanee 21. of great Power not learned in the Law, may be guilty of Maintenance 
by telling another who asks his Advice, that he has a good Title. 2 

| "Sect. 10. Alſo it hath been ſaid, That no one can be guilty of Ma 
1 „ tenance, in reſpe& of any Money given by him to another before 3!) 
3 fl. 6. 54. . Hale, P oc . hat it was given 
Fitz. Mainte- Suit is actually commenced; yet if it plainly appear, That i 97 20 

mance 78 _ merely with a Deſign to aſſiſt him in the Proſecution or Defence 4 
natice . intended Suit, which afterwards is actually brought; ſurely on 

dit be as great a Miſdemeanour in the Nature of the Thing, an 5 15. 

criminal at common Law, as if the Money were given after . a” 
mencement of the Suit, though perhaps it may not in Strictnels 
under the Notion of Maintenance. 2 0 be ſaid to 
47 Ed. 3. 102. | Sect, 11. However it is certain, That one may as properly 


rr 8h 17 | Words adhuc me 
3 be buuty of Maintenance, within the Meaning of the W. nnter 


Nap- 8 3. Of Maintenauce. 251 


wtenet, in an Action of Maintenance, for ſupporting another after Judg- 
&.nc, as for doing it hanging the Plea; becauſe the Party grieved may 
e diſcouraged thereby from bringing a Vrit of Error or Attaint. 


\« to the ſecond Point, viz. In what Reſpects ſome Acts of this Kind 
way be juſtified, I ſhall conſider the following Particulars : | 

1. How far they are juſtifiable in Reſpect of an Intereſt in the Thing 

in Variance. VVV „„ 
2. How far in Reſpect of Kindred or Affinity. | 
3 How far in Reſpect of other Relations. 

4. How far in Reſpect of Charity. 5 

5, How far in Reſpect of the Profeſſion of the Law. 

98, 12. As to the firſt of theſe Particulars, viz. How far ſome Acts 
pf this Kind are juſtifiable in Reſpect of an Intereſt in the Thing in Va- | 
Fince, it ſeemeth to be clearly agreed, That if a Tenant in Tail, or for 19E4.3b, 
Life, be impleaded, he in Remainder or Reverſion may lawfully maintain 3 2 
de Defence of the Suit with his own Money: And upon the like Ground nance 3,53. 
Fit ſeems to be clear, That if in an Action of Treſpaſs, Cc. brought by or Rol. A. 17. 
againſt ab Leſſee for Years, the Inheritance come into Queſtion, the Leſ- 44 42k 
for may lawfully maintain his Leſſee, and give © Evidence to prove the 2 Rol Ab. : 
Inheritance in himſelf; for tho the Judgment which may be given againſt 117: 9-3: - 
the Leſſee cannot direcly bind his Inheritance, yet the Verdict may be a nance * 
Prejudice to his Title, being given on a Suppoſal of his not having a {395.20 a. 
good one: Alſo it hath been d admitted as clear Law, That if one ſeized e _—_— 
in Fee of certain Land, bring an Action of Treſpaſs, quare Clayſum fregit, * 14H & Vb. 
and then alien the Land, and afterwards in the Trial of the Cauſe it be I 
| queſtioned whether the Inheritance at the Time of the ſuppoſed Treſ- \ Bol. Ab. - 
paſs belonged to the Plaintiff or Defendant, the Alienee may lawfully 117.0. 4- 
produce Evidence to prove that the Inheritance was in the Plaintiff, be- 

cauſe the Plaintiff's Title is now become his own. 1 

ect. 13. Alſo it hath been ſaid, That not only thoſe who have a cer- 9 H 6. 64. A. 
= intereſt, but alſo that thoſe who have a bare Contingency of ſuch an 5 % - 
Interelt in the Lands in Queſtion, which poſſibly may never come ix eſſe, 17 15 

fach in Jike manner lawfully maintain another in an Action concerning BE 
: . _ ; from whence it follows, That if I grant to B. that if m 

# te tor Life ſhall die during my Life, that then he ſhall have the Land 

= Years, and after my Leſſee be impleaded, B. may maintain. him. 
> 1 + And it hath been ſaid, That not only thoſe who have a Contin- 

Wy 8 ſuch an Intereſt, which it is in no Man's Power to bar them of, 
mo 1 happen, may juſtify ſuch Maintenance, but that thoſe 
rh . ave the ſame Privilege, who by the Act of God have the im- 14H. 7.2. .. 
8 olſibility of ſuch an Intereſt, tho it be in the Power of another !9E4. 4 3.b. 
110 15 them of it; and therefore that an Heir Apparent, or the Huſ- , 1,6. >" 
. luch an Heir, may law fully maintain the Anceſtor in an Action : Rol. A. 115. 

ming the Inheritance of the Land whereof he is ſeized in Fee. N 
Eras But it is ſaid, That the Grantee of a Reverſion, before the 

0 ary: or Amendment of the Law which made all Attornment need- 

* 1 = maintain the Tenant of the Land without Attornment, „ H 6. 6 . 
ul 1 was wholly created by the Act of the Party, and > Kol Ab. 
which th. executed but by the voluntary Attornment of the Tenant, FP 

"a 7 was no Remedy to compel him to make by the Common 
cio, J. but Perhaps the Authority of this Opinion may be queſtionable, 

ſecially if ſuch Grant were made for good Conſideration: For fi 

de who have One re made for g onſideration: For ſince 

only an equitable Intereſt in Lands, may lawfully main- 
tain 


| 
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tain others in Actions relating to thoſe Lands, as ſhall more fully be ſhey, 
in the ſeventeenth Section; and ſince the Grantor in Equity (hall ſtand 
intruſted for the Grantee after the Grant, and the Tenant may be en. 
forced by a Court of Equity to attorn to him, I do not ſee any good 
Reaſon why ſuch Grantee ſhould be eſteemed ſuch a Stranger to the Land, 
that be may not lawfully defend an Action concerning it, in the Even 


252 
34 H 6. o. b. 


» 


whereof he is ſo nearly concerned. „ 
Sect. 16. But it ſeems clear, That he who is bound to warrant Land 
may Jawfully maintain the Tenant in the Defence of his Title, becaul 
he is bound by the Warranty to render other Lands to the Value of 
thoſe which ſhall be evicted. | „ 
Sect. 17. Alſo it ſeems to be agreed, That he who hath an equitabl 
Intereſt in Lands or Goods, or even in 2a Choſe in Action, may lawfully 
maintain another in an Aion relating thereto ; and therefore it ſeemcth 
to be clear, That a Man may lawfully ® maintain thoſe who are infeoffi 
of Lands in Truſt for him, in any Adion concerning thoſe Lands, and thy 
it he (ell them to another, the Vendee ſhall have the ſame Privilege; all 
it hath been b reſolved, That where 4. was bound as a Surety for B. and 
B. thereupon made a Deed of Gift of certain Sheep to A. in order to (ave 
him harmleſs from the ſaid Bond, with an implied Truſt that the Sheep 
1 U . 8 ſhould be returned to B. if 4. hould nat. be damnified, and atterwards 
Fitz Mainte. an Action was brought againſt 4. for the Taking of the Sheep, B. might 
nance 14. juſtify the Maintaining of him in reſpect of the ſaid Truſt ; Alſo it ſeem- 
H. v eth to be © certain, That the Aſſignee of a Band, ox other Choſe in Alton 
Noy 52. being made over to him for good Conſideration, in Satisfaction of a pie 
cedent Debt due bond fide to him, and not merely in Conſideration o 


irH.6. 41. 

Bro. Mainte» 

nance 51. 

2 Rol. Ab. 
118. Pl. 8. 


34H 6. 30. b. 
15H 7. 2. 3. 
2E. 4 2 2 
Bro Meigte. 
Nance 19 30. 
Þ Noy 100 f 
Moore 620. 
P1. 847. 

See 39 H.6. 


_ Cro. El 552. 


1 Sid. 217. 
Bro. Mainte. 
nance 19. 
d 18Ed4. 4.2 b. 
Bro. Mainte- 
_ nance 41. 
Hob. 92 

2 Rol. Ab. 7 
118. Pl. g. 
Noy 99. 
Moore 562. 
PI. 764, 788. 
Pl. 1088. 


341.6. 26.2. 
14 H. 6. 6. b. 


"5086619. 
f20 H. 6. Io 
6 Ed 4.5.b. 


14 H. 7. 2. 3. 


6 6 E. 4» 5. b. 
Fitz. Mainte · 


nance 16. 


b2tH.6 15 b. 
11 H. 6. 41. b. ney in the Cauſe, un 


42. 2. 


a duit relating 


ther of the Parties, fo long as the fame f continves, or but relatec 


the intended Maintenance, may either maintain the Obligee in an he 
tion brought by him for the Debt, or commence an original Action in 
his Name, for he hath an equitable Intereſt in the Debt, 

Sect. 18. Alſo it ſeemeth to be d agreed, That where ever any Perſons 
claim a common Intereſt in the ſame Thing, as in 3 Way, Chufch- yar, 
or Common, Os. by the ſame Title, they may maintain one another n 
to the fame. 


Sect. 19. It is ſaid, Thathe who is © Bail for another, may take Cat 


to have his Appearance recorded. but that he ought not to intermedale 
1 Rol. Re 57. . | 


any farther. | 8 | : SLES 1 : | ſom 
Fett. 20. As to the ſecond of the ſaid Particulars, viz. How far 1 
Ads of this Kind are juſtifiable in geſpect ot Kindred or AſRmt, 
ſcems to be agreed, That whocver is any way of Kin or Affinity 5 a 
| | 1 i | } he Bar, 
him by being his g God father, may lawfully h ſtand by him at the > 
and 2 aſũſt him, and alſo pray another to be of Counkc| : 
him, but that he cannot juſtify the laying out of any of bs on? | 
; eſs be be either * Father, or Son, or Heir Appaten 


15 H. 6. . to the Party, or the Husband of ſuch an Heireſs. : 

Pl. 7. | | 2 . th ; | | in. 
. ird of the ſaid Particulars, 2. Bow far ſome Acts of Mart 
H. 6.6 „ a. As to the third: | t S | l A1 mare, N | AN * 2 r 
9 2 5. tenance are juſtiſiable in reſpect of other Relations, I (ball conſider, 

19 Ed 4 5. 5 | | . 7 

3 E., = 1. How far a Lord may maintain his Tey ah | 
eg 2 b. 2. How far a Tenant may maintain A ar 1 
2 Inſt. 564. e e x e e . 
Videſops 3. How far a Maſter may maintain 2 7 1 5 
Sect. 14. 4. How far a Servant may maintain Ris Malter. 


3. How far one;Neighbour May maintain anather. 
4 


Sed , 


Chap 83. Of Maintenance. 


| 1 Lord, but alſo the Ceſtui que Uſe of a Seigniory, may come with the 


; Iſo pray the Sheriff to return an indifferent Jury : Alſo it ſeem- 
Ns, > Lord of a Town in an Action brought againſt the Inha- 


; bt into Queſtion, may maintain them in the Defence of their 
132 vis authentick Evidence thereof to the Jury: And in 
oe Books it is ſaid generally, That the Lord may maintain his Te- 
datt, without ſaying, how far he may do it; and I do not find it any 


where expreſly holden, That the Lord may juſtify Laying out his own 


in Defence of his Tenant's Title; but it ſeemeth the better Opi- 
0 . he may as well juſtify it as any other of the above. men- 
neh e tioned Acts of Maintenance; for the Lord, by accepting a Man for his 
offed Tenant, ſeemeth to take him under his immediate 4 protection; and in- 
that aſmuch as the Lands were originally derived from the Lord and he hath 
410 the continual Benefit of the Services due from them, the Law in many 


Caſes of e Common Right, obliges him to warrant them unto his Te- 


ſave nant, and where it doth not oblige him, ſurely it will at leaſt permit 
heep him to do it: But it f ſeems clear, That he cannot maintain him in re- 
ard ſpe of any Lands not holden of him. 12 ; 

gh! St, 21. As to the ſecond Point, viz. How far a Tenant may main- 
0 tain his Lord, it is ſaid, That he may juſtify s Coming with bis Lord, 
ion, e end Standing with him at a Trial; but 1 cannot find any Thing more 
pe: relating to this Matter in any of the Books. : 

n of Ket. 22. As to the third Point, viz. How far a Maſter may main- 
Ae tain his Servant, it is ſaid, That the Maſter may go along with his h Ser- 


vant, or with his i Chaplain, being retained to live in his Houſe with 
W him, in order tok retain Counſel, and that he may pray one to be of 
| Counſel for him, and alſo that he may go with him to the ! Trial and 
ſtand with him and aid him while the Cauſe is tried, but ought not to 
ſpeak in the Court in favour of his Cauſe. Alſo it is ſaid, That if my 
vervant be arreſted in an Action of m Debt, 1 may aſſiſt him with Mo- 
ney in order to keep him out of Priſon, that I may have the Benefit 
of his Service: But it is ſaid, That the Maſter, in real Actions, cannot 
| juſtify Laying out Money for his Servant, unleſs he hath ſome of his 
Wages in his Hands ; which, if. the Servant be willing, the Maſter may 
lafely lay out in his Behalf. Le 

K. 23, As to the fourth Point, viz. How far a Servant may main- 
uin his Maſter, it ſecmeth clear, That a Perſon generally retained by 


ticular Occaſion only, may juſtify © Riding about to ſpeed his Buſineſs, 
and Going toP Counſel in his Behalf, and Shewing his Evidences to the 
unſel or to the Jury, and 4 Standing by him at a Trial between him 
and another; but it is certain, that he cannot lawfully lay out any of 
bi own" Money to aſſiſt the Maſter in his Suit 
e. 24. As to the fifth Point, viz. How far one Neighbour may aſ- 
iſ another, it ſeems clear, That a Man may lawfully go with his Neigh- 
vr io inquire for a Perſon learned in Law, but that he. ought not to 
Blve him any Money towards carrying on his Svit. Tp 
Led. 25. As to the fourth Inſtance wherein ſome Acts of this Kind 
Ve juſtifiable, viz. That relating to Charity, it ſeems to be agreed, That 
my one may lawfully give Money to a poor Man to enable him to carry 
ca dis Suit. Allo it hath been adjudged, That any one may ſafely go 


= "Tre with 


Tenant to a Trial in an Aſſize againſt him, and ſtand by him and aſſiſt 


bitants, wherein a Right to a common Burying-place, claimed by them, 


| Mther as his Servant to do all manner of Services, and not for a n par- b 
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Het. 20. As to the firſt Point it ſeems certain, That not only the tl 639 b. 


40. a, 
2 Rol. Ab. 
117. N. 


Bro. Mainte- 


nance $0. 

˖ 18Ed.4 2. b. 
Bro. Mainte- 
nance 41. 

2 Rol. Ab. 
116 G. 

9 H. 6. 64 2. 
Bro. Mainte- 
nance 3. 
4Co:Lir.65 a. 
8 Co. Lit. 101. 
384. 

11 H. 6. 42 2. 
2 Rol. A. 117. 
Fitz. Mainte- 
nance 25. 
811 H. 6 42. a. 
2 Rol. Ab. 
116. K. 

b Hetly 79. 


itgH6 30.b. 
k 28 H.6 5. b. | 
12 b. 13. b. 
34 H. 6. 25. b. 


26. a. b. 
Bro. Mainte- 
nance 6,14. 
Fitz. Mainte- 
nance 20. 
Con. Fitz. 
Maintenance 


13. 

119. NI 6.30.b. 
11 11.6. 42.8. 
2 Rol. Ab. 
116 K. 
Hetley 79. 


1H. 7. 40. b 


Moore 814. 
Bro. Mainte- 
Nance 24. 


31 H. 6. 9 b. 
19 Ed. BY 3. b. | 


2 Rol. Ab. 
116. K. 
Hetley 79. 


Bro. Mainte- 


Nance 44, 52. 


* 20.H 6:5 b. 


6. a. | 
Con. Keil. 50, 


*19E:4 3b. 
PigH 6.21 b. 
TrttH 642.2. 
7H 6.54. 
54 *. 

it 11.6. 10. b. 
73 a; 


919 E. 4. 3. h. 
12 Ed. 4 14. b. 


19 E 4. 3 b. 
2 Rol. A. 118. 


21H. 6. 16 b. 


9 H 6. 64. a. 


22 H. 6 35. a. 
Bro. Mainte- 
nance 44. 
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* 19E 4-3. with a © Foreigner-who cannot ſpeak Engliſh, to a Counſellot, and i 
12 f. %% form him of his Caſe. 
n 1 
nance ). As to the fiſth Inſtance wherein ſome Acts of this Kind may be juſh 
Sy fied, viz, that relating to the Profeſſion of the Law, I ſhall conſider, 


1. How far they are juſtifiable in a Counſellor. 
2. How far in an Attorney. 


ens 0b. Sect. 26. As to the firſt Point, there is no Doubt but that a b Con. 


11. a ſellor, having received his Fee, may lawfully ſet forth his Clients Cal 
2 Rot Ab. to the beſt Advantage; but it is certain, That he can no more juſtify 


2 Inſt. 564. © giving him Money to maintain his Suit, or threatening a Juror, thy 


% 


Ronen wag any other Perſon. . oy 3 hg 

22H. 66 Sect. 27. As to the ſecond Point, there is no Doubt but that an At 
413H.4.16.b. torney may 4 lawfully proſecute or defend an Action in the Coun 
e M : 

3 50 wherein he is an allowed Attorney, in the Behalf of any one by whon 
Hob. 117. he ſhall be ſpecially retained, and that he may aſſiſt his Client, by 
2 Inſt, 564. laying out his own Money for him to be repaid again, and alſo may 
2 Ro). Abr. maintain an Action againſt him for the fame by Virtue of ſuch a + 


Fitz. Ma inte- tainer, without any ſpecial Promiſe; and it is ſaid alſo, That Attornis 


per(iſt 
heir 
ind 
Warty 


Were 

* Nod. on, May juſtify ſuch Maintenance in other Courts, wherein they are nd b ind 
vid. 2 Dany. allowed Attornies, but that they cannot have an Action for the Mo to ſuc 
487, 12, 13, ney ſo laid out without a ſpecial Promiſe, and that they are more ju pf the 

2. R. a, ified by a general f Retainer to proſecute for another all his Caule; > Mar 


Winch. 52. than if they were not retained at all; and it is certain that they ougit Sect 
Jon 208. not to carry on a Cauſe for another at their own Expence, with a Pro Offenc 


2 ©+-159, miſe never to expect a Repayment. And it s ſeems juſtly queſtionabk, 14. w 
Con. Cro. El. whether Sollicitors who are no Attornies, can in any Caſe juſtily ths Uni 
75% 99% Laying out their Money in another's Suit. 1 of Len 

Moore 366. Self. 28, However it is certain, That no Counſellor or Attorney can jo maj 
ken, juſtify the Uſing any deceitful Practice, in Maintenance of a Client the ( 
: 3 8 Cauſe, and that they are liable to be ſeverely puniſhed for all Mili e S. 

PIs.  meanours of this Kind, not only by the Þ Common Law, but alſo by Coun 

e Rot. Ab. Statute ; for it is enacted by Weſtminſter 1. 28. That if any Serjeant, Pl land, 
2 Rol. Ab. der or other, do any manner of Diſceit or Colluſion in the Kings Court, x rl % 

115-Pl.6. conſent unto it, in Diſceit of the Court, or to beguile the Court of the Party, an to ſch, 

ke + 3' thereof be attainted, he ſhall be impriſoned for a Year and a Day, and | f * 6040 b 

N thenceforth ſhall not be heard to plead in that Court for any Man. ol Real 
he be no Pleader, he ſhall be impriſoned in like manner by the Space of a I Cheque 
and a Day at the leaſt. And if the Treſpaſs require greater Punilbmen, ' Pain t 
ſhall be at the King's Pleaſure, | I 
In the Conſtruction of this Statute the following Points have bert nen, 
| holden, | 1 5 | In the 
E b. Sec, 29. I. That Counſellors, ec. who are not ſworn, are as mit 

F ene ſworn. 

Bro. Diſccir. within the Meaning of it as Serjeants, & c. who are I” i 

„ 30. II. That all Fraud and Falſhood, tending to moor oi, i, e. 
26 or abuſe the Juſtice a the King's Courts, are within the Purvien thin 

Dyer 249. - inc ances: 3 9285 

pla | N hg it” Where an Attorney ſues out an habere facras 60 unte 

2 Inſt. 215. eck. 31. nt Fi | ” Action, where in Truth ther rely 

F. N. B. 98. nam, falſly reciting a Recovery in à rea ion, 3 5, 


Chap. 83. Of Maintenanct. 1255 
ug no Recovery at all, and by Colour thereof puts the ſuppoſed Tenant 

i the AQion out of his Freehold. — 0 5 

St. 32. Secondly, Where one brings a Præcipe againſt a poor Man, 

knowing that he had nothing in the Land, on Purpoſe to get the Poſſeſ- : Iaſt. 313. 
on from the true Tenant. : kg, ES 

Sect. 33. Thirdly, Where one procures an Attorney to appear fora 41 E. 3. 1. b. 
an, and confeſs Judgment without any Warrant. | Vat 5 loft. 215. 
Ket. 34. Fourthly, Where one pleads a falſe Plea, known to be ut- <a 2. Pl. 
ly groundleſs, and invented merely with a Defign to delay Juſtice, 


. d abuſe the Court; and therefore it is ſaid, That if a Client deſire his 10 E. 4. 9. b. 
| torney to plead ſuch a Plea, the Attorney ought to enter upon the 
f Roll, now ſum veraciter informatus, ideo mbil dicit. 


ſet. 35. As to the third general Point of this Chapter, How far Of- 
Wfences of this Kind are reſtrained by the Common Law, it ſeemeth, That : Inft. 208. 
il Maintenance is ſtrictly prohibited by the Common Law, as having a 
nifeſt Tendency to Oppreſſion, by encouraging and aſſiſting Perſons to 

perliſt in Suits, which perhaps they would not venture to go on in upon 

heir own Bottoms; and therefore it is (aid, That all Offenders of this 

ind are not only liable to an * Action of Maintenance at the Suit of the ;:;H1.6. 11 a. 
Patty grieved, wherein they ſhall render ſuch Damages as ſhall be an- 2 Ia. 23. 


Cwerable to the Injury done to the Plaintiff, but alſo that they may be Many Sigg 


ndt Þ indicted as Offenders againſt .publick Juſtice, and adjudged thereupon 8H 5.8. a. 

10- Bo fuch fine and Impriſonment, as ſhall be agreeable to the Circumſtances ' 2 Ro) 4b: 

j. of the Offence. Alſo it ſeemeth, That a Court of Record may commit 118. RY 
les, a Man for an © Act of Maintenance done in the Face of the Court. 212. 7” 
gi St, 36. As to the fourth general Point of this Chapter, How far * #1 79: 

r0- 


Offences of this Kind are puniſhed by the Statute, it is enacted by 1 E. 3. 
14. which was farther enforced by 20 Ed. 3. 4. That none of the King's 

Miniſters, nor no Great Man of the Realm, by himſelf nor by other, by ſending 

of Letters, nor otherwiſe, nor none other great nor ſmall, ſhall take upon them 
to maintain 8 nor Parts in the Country, to the Let and Diſturbance of 
the Common Law. | | 

ect, 37, And it is farther enacted by 1 R. 2. 4. That none of the King's 
Comſelbrs, Officers or Servants, nor any other Perſon within the Realm of Eng- 
land, of whatſoever Eſtate or Condition they be, ſhall take or ſuſtain any Quar- 


rel by Maintenance, in the Country or elſewhere, upon grievous Pain, that is 
an u ſoy, the ſaid Counſellors and the King's Great Officers, upon a Pain which 
iy ſeal be ordained by the King himſelf, by the Advice of the Lords of his 


edn, and other leſs Officers and Servants of the King's, as well in the Ex- 
Geher, and all bis other Courts and Places, as of his own Meiny, upon 

| Fan to loſe their Offices and Services, and to be impriſoned, and then to be 
ranſomed at the King's Will, every of them according to their Degree, Eſtate, 
and Defert » And all other Perſons through the Realm, upon Pain of Impriſon- 
en, and to be ranſomed as aforeſaid. . 


nde Conſtrudion of theſe Statutes the following Points have been 
holden : 


| Hem 38. l. That Maintenance of a Suit in a Court - Baron is as much Fitz, Mainte- 
1 the Putvie w thereof as Maintenance in a Court of Record. Mn 3 11.6. 35. b. 
39. II. That Nul tiel Record is a good Plea to an Action of 54... 


; an 1 
"nance brought on theſe Statutes z and therefore, That he who Bro Meinte 


rel . - * L F NANCE 1. 
- 2 1 another in taking out an Original, which never is returned, Fitz. M.inte- 


© to any ſuch Action. nance 18. 
Seck. 
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Fita Mainte- 
Hance 17, 16. 


5 Reg. 192. b. 


5 Savil 41, 42. 


Noy 68. 
Cro. E. 594. 


| Savil 41, 42, 


2 Inſt, 208, 


Co. Lit. 368 be. 
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Ket. 40. III. That it is not material, whether the Plaintiff in an fe. 
tion on the ſaid Statutes were nonſuited, or recovered in the Adio 
wherein the Maintenance is ſuppoſed. 8 
Setr. 41. Alſo it is certain, That he who fears that another will main. 
tain his Adverſary, may by way of Prevention have an original Writ 
grounded on the ſaid Statute prohibiting him ſo to do. 


Seck. 42. Alſo all Perſons are prohibited to give or receive any li. l 
veries or Badges for Maintenance, under ſevere Penalties, by 1. R. 2.) bok 
7 H. 4 14. 13 H. 4. 3. 8 H. 6. 4. and 8 E. 4. 2. 2 55 ; 

Sect. 43. And it is farther enacted by 32 H. 8.9. That no Perſon what 
ſoever ſhall unlawfully maintain, or cauſe or procure any unlawful Vauntening, a 
in any Acjion, Demand, Suit, or Complaint in any > the King's Conrts of | 
the Chancery, Whitehall, or elſewhere, where any Perſon ſhall have Authorit 100 
by Viriue of the King's Commiſſion, Patent or Writ, to hold Plea of Land, 1 N 
or fo examine, hear, or determine any Title of Lands, or any Matter of |(i- To 
neſſet, concerning the Title, Right, or Iutereſt of any Lands, Tenements, L , 
eredifaments ; and alſo that no Perſon whatſoever do unlawfully retain, fo = 
Maintenance of any Suit or Plea, any Perſon or Perſons, or embrace any r 
holders or Furors, or ſuborn any Witneſs by Letters, Rewards, Promiſes, n _ 
amy other ſiniſter Labour or Means, for to maintain any Matter or Cauſe, „ = 
to the Diſturbance or Hinderance of Fuſtice, or to the Procurement, by Occcjn 5 
of any manner of Perjury by falſe Verdict or otherwiſe, in any manner if * 
ourts aforeſaid, upon Pain to forfeit for every ſuch Offence ten Pounds, the 3 
one Moiety thereof unto the King, and the other Moiety to him that will ſr he 
for the ſame by AGion of Debt, &c. „ 5 = 
Geet. 44. It ſeemeth that in an Information on this Statute it is not b 
ſufficient to ſay, That the Defendant maintained the Party without ad- Soy 
ding that he did it unlawfolly. 5 : © 
Sect. 45. Alſo it is ſaid to have been adjudged, That Maintenance - 
of a Suit in a Spiritual Court, is neither within this nor any of the other Wl 4 A 
above mentioned Statutes concerning Maintenance. i F 8 

Seck. 46. Allo it hath been holden, That in an Information on tui * 
Statute, it is neceſſary to ſhew that a Plea was depending, and theretor ovi 
that it is not ſufficient to ſay that a Bill was exhibited. 2 

2 740 
TL. Nor by 
ond . A via 

: 9 ot 
CHAP. LXXXIV. 
ty. Int 
Of Champerty th 

. D now we are come to the ſecond Species of Malt 

of goto called Champerty, which is the unlawful * * 
nance of a Suit in he ang of 9 to have Part o Yr 

Thing in Diſpute, or ſome Profit out of it. " 
Fer 2. Having ſhewn in the precedent Chapter what hall 7 0 ke 
to an Act of Maintenance, and how far all Maintenance is go | ee 
conſequently Champerty, is puniſhable by the Common 494 7 ti h 
only take Notice in this Place, how far this Offence in parties At r 
ſtrained by Statute, and to that End ſhall ſet down in 2 1 deen e eg 


Statutes relating to it, and ſhew in what Manner they 
pounded. h Sect 
, : 


get. 3, And firſt, it is enaQed. by the Statute; of Weſtminſter 1. 25, 
That 1 Officers of the King by themſelves nor by other, ſhall maintain Pleas, 
Seite, or Matters banging in the King's Courts, for, Lands, Tenements, or other 
Things, for to, have Fart or Profit thereof by Covenant, made between them ; 
ud be that doth, ſhall be prnafhed at the King's Pleaſure. FFF 


in the Conſtruction of this Statute the following Opinions have been 
holden : iy, | Rus es Txt . 


Het. 4. I. That by the King's Courts therein mentioned, are intended : Ind. 202. 
only bis Courts of Record. 1 „ 

Sect, 3. II. That under the Word Covenant, which in a ſtrict Senſe EN B72 L. 
bnifieth only an Agecement hy Deed, all Kinds of Promiſes and Con- 2? Iaſt. 2cg, 
tractsof this Kind are included, whether they be made by Writing or Parol. ws: 

ar. 6, III. That Maintenance in perſonal Actions to have Part of 4 aq Pl f. 
| the Debt or Damages, is as much within this Statute as Maintenance in 47 Ed. 3. 9 b. 
real Actions for a Part of the Land. 5 „ 


out of Land in Variance, is within this Statute, but that Rent granted K. M. 
out of other Lands is no way within the Purview of it. . 
Sect. 8. V. That it hath been holden not to be material, whether he 47 Aff. j. 
who brings a Wrie of Champerty, did in Truth ſuffer any Damage by it, <27-9 H. 7: 
| or whether the Plea wherein it is alledged be determined or not. Fitz Cham 
Act. 9. VE That the Maintenance of the Tenant or Defendant is as perty 4 
much within the Meaning of the Statute, as the Maintenance of a De- perty 2. 
mandant or Plaintiff. 1 5 
which are made merely in Conſideration of the Maintenance are within 2 Rol. Ab. 
the Meaning of the Statute, and not ſuch as are made in Conſideration 13. Pl. 3: 
| 0! a precedent honeſt Debt, which 1s agreed to be ſatisfied with the Thing bre oy 
y on when recovered. bane Sorts + ee 
. 11. And it is farther enacted by the Statute of Weftminfler 2. 40, 
That the Chancellor, Treaſurer, 2 —_ of the King's 2 4 no Cle 
of the Chncery, nor of the Exchequer, nor any Juſtice or other Officer, nor any 
of the King's Houſe, Clerk nor Lay, ſhall not receive any Church, uor Advomſon 
if a Church, Land, nor Tenement in Fee, by Gift, or by Purchaſe, or to Farm, 
wy Champerty, nor otherwiſe, ſo long as the Thing is in Plea before the King, 
z fore any of his Officers, nor ſhall take no Reward thereof. And that he that 
4 onrary to this Ad, either himſcl/ or by an other, or make any Bargain, ſhall © 
Puſhed at the King's Pleaſure, as well he that purchaſeth as he that doth fell. 


* Construction of this Statute the following Opinions have been 


Ka 12. I. That it extendeth only to the Officers therein named, : Taft. 484, 
8 to any other Perſons. 155. 

5 ' 13. II. That it fo ſtrictly reſtrains all ſuch Officers from pur- 22 Inft, 485; 

ber n Land hanging a Plea, that they cannot be excuſed by a Con- * 2 lat. 484: 


eration of 2 KI dre; b ay 2 3 k ag pi 
of the « ind red or Aﬀinity, and that they are within the Meaning 5! A Js 
tin te Pare by barely making ſuch a Purchaſe, whether they main- 4 _ 


| in his Suit or not, 9 . Fitz. Cham- 
jan, made b not, © whereas ſuch a Purchaſe for good Con | 


Wlefs it z by any other Perſon, or any Ter-tenant, is no Offence, Fa 
Ppear that he did it to maintain the Party. 10. b. 52, 4, 


2 Inſt. 484. 
„ Þ.N.8: 172; 
U un Sect. O E. 


K. 7. IV. That Maintenance in Conſideration of a Rent granted F. N B. 12. 


Bro. Cham. 2 


| | j oa eb 451 OO 
Het. 10. VII. That b ſuch Grants only of Part of the Thing in suit, ct 


C eee 
T » · u ͤ— STI 
.. —.= ——— 
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Sect. 13. And it is farther enacted by 28 E. 1. 1 f. in the follouin 
Words, becauſe the King hath heretofore ordained by Statute, That none of bis 
Miniſters ſhall take no Plea for Maintenance, by which Statute other Officer 

were not bounden before this Time, the King will that no Officer, nor any other, 
C 2 to have Part of the Thing in Plea) ſhall not take upon him the Buſinſ 
that is in Suit; nor none upon any ſuch Covenant ſhall give uy bis Right h 
another; and if any do and be attainted thereof, the Taker ſhall forfeit ant 
the King ſo much of his Lands and Goods, as doth amount to the Value of 
the Part that he bath purchaſed for ſuch Maintenance. And to obtain thi 
whoſoever will, ſhall be received to ſue for the King before the uſtices befor 
whom the Plea hangeth, and the Judgment ſhall be given by them, Bu i 
may not be underſtood hereb y, that any Perſon ſhall be probibited to he 
Counſel of Pleaders, or of learned Men in Law, for his Fee, or of hi 


BY Parents and next Friends. 
In the Conſtruction of this Statute the following Points have been holden 


30 Af... Sect. 14. I, That a * Conveyance executed, hanging a Plea, in Pur 
Pl 15. ſuance of a Bargain made before, is not within the Meaning of it. 
11 Sect. 15. II. That Champerty in any Action at b Common Lay, 
Fitz. Cham. Whether it be real, perſonal, or mixt, is within this Statute : Alſo it ſeem: 
| . = the better Opinion, That the Purchaſe of Land while a Suit of © Equity 
b = > ad. concerning it is depending, is within the Purview of it. 
Ky 16. III. That ad Leaſe for Life, or Years, or a voluntary Git 
nd, hanging a Plea, is as much within the Statute as a Purcluk 
ri. 283. for Money, „ 
Con. 2 Rol. Seft. 17. IV. That a Surrender made by a © Leſſee to his Leſor i 
2. not within the Meaning of the Statute ; for ſince the Leſſor may lan: 
«8E4.13+b. fully maintain his Leſſee without ſuch a Surrender, as hath been more 
Bro, Cham- fully ſhewn in the precedent Chapter, ſurely 2 fortiori, he may doit 
EN B.73.C. after the Surrender. 5 5 
F. N. B. 172. Sect. 18. V. That no f Conveyance, or Promiſe thereof, relating t 
19 56% Lands in Suit, made by a Father to his Son, or by any Anceſtor to b 
*2 Inſt. 564. Heir Apparent; is within the Statute, ſince it only gives them the great 
* N. B. 173. Encouragement to do what by Nature they are bound to do. | 
$13H7.17.a, Sect. 19. VI. That the £Giving of Part of the Land in Suit, ai! 


if 


Bro.Cham- the End of it, to a Counſellor for his Wages, is not within the Meaning 


per 3 5, Of it, if it evidently appear that there was no Kind of precedent hit 
e gain relating to fact Cift; but it ſeems h dangerous to meddle with 1 
ſuch Gift, ſince it cannot but carry with it a ſtrong Preſumption 9 
_ Champerty, | 


Chap. 85. of Embracery: 259 


8 


C H A P. LXXXV. 
Of Embracery. 


OR the better Underſtanding of the Nature of Embracery, I ſhall 
conſider, | | 


1. What Kind of Maintenance comes under the Notion of Em- 
bracery. ; | a 

2. What Acts of this Nature are altogether unlawful. 

3. In what Circumſtances ſome Kinds of them may be lawful. 

4. How far this Offence is reſtrained by the Common Law. 

5. How far by Statute. 


Sect, 1. As to the firſt Point it ſeems clear, That * any Attempt = 
| whatſoever, to corrupt, or influence, or inſtruct a Jury, or any way to FN. B. 171. 
indine them to be more favourable to the one Side than to the other, by Co Lt. 369.2. 
Money, Promiſes Letters, Threats, or Perſwaſions, except only by the Moore 8:5. 
Strength' of the Evidence and the Arguments of the Counſel in open TI 104. | 
Court, at the Trial of the Cauſe, is a proper Act of Embracery, b whe- 1H. 6. 20.8. . 
ther the Jurors, on whom ſuch Attempt is made give any Verdict or not, 22 H. 6. 5 b. ; 
or whether the Verdict given be true or falſe. | * A e Wi 
Set, 2, e And the Law ſo far abhors all Corruption of this Kind rantum 10, * 
| that it prohibits every Thing which has the leaſt Tendency to it, what Lz ö 1 
: p : ; „ Co Lit. 369 2. * 
ſpecious Pretence ſoever it may be covered with, and therefore it will Mo. 815. Pl. J 
| fot ſuffer a mere Stranger, ſo much as to labour a Juror to appear and 110 _ 


at according to his Conſcience. < 13H 4.16 b. 


wt, 3, Alſo it is ſaid, That generally the giving of Money to a Ju- Gios i. 86 = 
or after the Verdict, without any precedent Contract in Relation to it, 3 i 
is an Offence favouring of the Nature of Embracery ; becauſe if ſuch 4% Af. 19. mm 
 Praffices were allowable, it would be eaſy to evade the Law, by giving Bro. Decies | 
| Jurors ſecret Intimations of ſuch an intended Reward for their Service, i 
which might be of as bad Conſequence as the giving of Money before. | ö 
and. But it ſeems clear, That the giving of Jurors ſuch a reaſonable 8 | 
lerompence, as is uſually allowed them for their Expences in travelling, | | 
4 and which may fairly be expected by them from either Side that 

ul prevail, is no way criminal, becauſe if no ſuch Allowance were to 
expected, it would be often difficult to prevail with Perſons to ſerve 
c a Jury at their own Charge; and therefore by Experience it hath been 
wy 8 to permit the Parties to give Jurors ſome Amends for 

rges. 

* 4. It hath been adjudged, That the bare e Giving of Money to 

other to be diſtributed among Jurors, is an Offence of the Nature of 2: H.6. 5 b. 
my Pk whether any of it be afterwards actually ſo diſtributed or not; w_ Ef. S 

* is clear, That it is as Criminal in a juror, as in any other Perſon, 31 H. 6. 8. b. Lit 
: *avaur to prevail with his Companions to give a Verdict for one 9: 8 | 
rig any Practices whatſoever, except only by Arguments from the 1 1 
, ICE which was produced, and Exhortations from the general Obliga- * 12 4 5.be 


longs of 


Conſ. 0 . . 18 Ed. 4 4d 
Vnleience to give a true Verdict. And there can be no Doubt 32% Aitiate. 


but nance 32, 39. 


A !. = mit. 
— W 
_ : : 


160 


41 Sund. 
301. 


573H.4 16. b. indirect Practices of in 


17 2, 


L. 6 M. 3. 
19H. 6.3 1 b. 
13 H 4. 17.4. 
d 2 Bulſt. 25. 
Noy 102. 


Co.Li. 369.9, to appear and give a Verdict according to his Conſcience, hut that 


Moore 815. 
Pl. 1104. 
© Dyer 48. 
PL; f ? | 
Co. Li. 157.b. 
369 2. 
Moore 813. 
Pl..1101, 
Hob. 294. 
Noy 102. 
Hob. 284. 


 Aſfizes, Juries, or Inqueſts, take of the one Party or of the other, and te 
thereof duly attainted, that hereafter he ſhall not be put in any Alſizes, Juris, 


any of the Jurors, that they have taken of his Adverſary or of him, for io 


be taken maintenant. And if any Man other than the Party will ſue for ile 


by Writ, before other Juſtices, he ſhall have the Suit in the Form 4 oreſaid. 


or Party and Party, do any Thing take by them, or other of the Party, 


71 H16. 11.4, Mifipg them Maney, or © menacing them, or d inſirudting them in t 
2 Rol A. 116. e E eforè- hand, exc. WM e634. S T3” . 


but that all fraudulent Contrivances whatſoever to ſecure a Verdi; are 
high Offences of this Nature; as where Perſons by a indirect Means pro. 
cure themſelves or others, to be ſworn on a Tales in order to ſerve one 
Side. . 

Sect. 5. As to the ſecond Point, 22 What Acks of this Kind are al. 
together unlawful, it ſeems clear, That neither the Party himſelf, nor 
his Counſel, nor Attorney, nor any Perſon whatſoever, can Jultify auy 

flackcing a Jury, either by giving b of pro. 


x. 
(325 


Sect. 6. As to the third Point, viz, In what Circumſtances ſome Af 
of this Nature may be lawful, it ſeemeth clear, That any Perſon why 
may jaſtify any other Ac of Maintenance, may ſafely labour a juror 


no other Perſon can juſtify titerttiedalitig fo far, and that no one what: 
ſoever cat juſtify the labouring à Juror f not to appear. 

Sect. 7. As to the fourth Pointe; vis: How far Offences of this Kind 
are reſtrained by the Common Law, there ean be no Doubt but that they 
ſubje& the Offender either to an Indictment or Action, in the ſameMan- 
ner as all other Kinds of unlawful Maintenance do by the Common 
Law: Alſo it ſeemeth, That if an Act of Embracery were not known 
before the Trial of a Cauſe, fo that the Party to whoſe Prejudice it 
was intended, had no Opportunity to prevent the ill Effects of it, by 
challenging the Juror who was practiſed upon, it will be a good Ground 
to move the Court to ſet afide the Verdict. © | 
Hect. 8. As to the fifth Point, viz. How far Offences of this Kind are 
reſtrained by Statute, it is enacted, by 5 Ed. 3. 10. That if any Juror, ir 


or Inqueſts, and nevertheleſs he ſhall be communded to Priſon, and further ran- 
Somed at the King's Will. And the Juſtices before whom ſuch Aſſixet, Juris 
and Inqueſts ſhall paſs, ſhall have Power to enquire and determine according 
to this Statute, © 3: „ f | 
Sect. 9. And it is farther enacted by 34 Ed. 3. 8. That in every Pet 
whereof the Inqueſt or Aſixe doth paſs, if any of the Parties will ſue again 


give their Verdict, he ſhall te heard, and fhall have his Plaint by Bull preſent 
before the Juſtices, before whom they did ſwear, and that the Juror be put 
anſwer 'without any Delay; and if they plead to the Country, the Inquet ſbi 


King againſt the Juror, it ſhall be heard and determined as afore is ſaid And 
if the Juror be attainted at the Suit of other than the Party, anc! maketh Fire, 
the Party that ſueth ſhall have half the Fine; and that the Parties to the "_ 
ſhall recover their Damages by the Aſſeſſment of the Inqueſt. And that ! 

Juror ſo attainted have the Priſon of one Tear, which Impriſonment the King 
granteth, that it ſhall not be pardoned for any Fine; and if the Party will ſue 


Sect. 10. And it is farther enacted by 38 E. 3. 12. That if any Jarors | 


in Aiſizes ſworn, and other Inqueſts to be taken between the King and 4 rf 5 


Fo © "ns: & . | . ; bd b Pro- 
. tiff, or Defendant, to give their Verdict, and thereof be attainted 5 

ceſs contained in the ſaid Statute of 34 E. 3. be it at the Suit of the 711 2 

nill ſue for himſelf, or for the King, or any other Perſon, every of — fr 

| Jurors ſhall pay ten times as much as he hath talen. And that he that wi i i! 
"RT. 4 


Chap. 85. Of Embracery, 261 
ſul have the one half, and the King the other half. And that all the Embrate- 

u to bring or procure ſuch Inqueſt in the Country to take Gain or Profit ſcall 

T puniſhed in the ſame Manner and Form as the Jurors. I And if the Juror 

ir Embraceor ſo attainted, have not whereof to make Gree in the manner afore- 

ſaid, be ſhall have the Impriſonment of one Year : And the Intent of the King 

„Great Men, and of the Commons is, That no Juſtice nor other Miniſter ſhall 

| enquire of Office, upon any of the Points of this Article, but only at the Suit of 

the Party, or of other, as afore is ſaid. FFF 


in the Conſtruction of theſe Statutes the following Points have been 
holden; | | | 


Het. 11. I. That all Actions of Decies tantum being founded on an 

| Offence ſuppoſed to have been committed in ſome former Action appear- 

ing upon Record, it will be a good Plea in Bar. either that there is no . 5 8 
: ſuch Record at all, or that there is not any ſuch Record by which it 0 hes 
may appear that the Juror was (worn, and that it is a good © Exception ;7H 6.31 a. 
in Abatement of the Writ, that there is a Variance in the firſt Record _ <Cic's 
from that in the Declaration in the preſent action; yet it is ſaid, That 4% H 6. f. 

| it is not neceſſary to d ſhew the whole Record in certain, but only ſo much Bro. Decies 
of it as conveys the Plaintift to his Action. tantum 1. 


5 k FR | : | 1 : +7 434 11 6.4. b. 
Sect, 12. II. That it is not © ſufficient to ſhew that the Defendants 35H63 l. 


actually diſpoſed of it accordingly. | LEE 

| ect, 13. III. That the f Plaintiff muſt ſhew in certain how much Pl. Com. 85, 
was received, for otherwiſe the Court will not know for what Sum to 

| give Judgment. nl. SN 

Let. 14. IV. That the giving of Money to a jurors after the Ver- tentum 14, 


839 Aſſ. 19, 


track relating to it. Bro Decies 

| ect, 15. V. That it is not h material whether the Jurors gave any feotum 10, 

Vexditt or not, or if they did give one, whether it were true or falſe. EE N. B. 171. 
Sect. 16, VI That all the Jurors and Embraceors may be joined in C.B 


one Action, notwithſtanding they ſeverally received different Sums, be- Dr 213 
cauſe all was received in order to give the ſame Verdict, which could not 46 Ed. 3. 3 b. 


but be the entire Act of all the Jurors. But it ſeems, That each Defen- - agg ery 
Gant ought to plead ſeverally, that he did not take Money in the Man- ur 


Ls Canfum 3, 4. 
ner as the Plaintiff hath declared. ENB 171.2. 


ck. 17. VII. That the i Defendants ought not to plead generally, Fin 5. 
Not guilty, but that they ought ſpecially to deny the Taking of the ! Bro. Decics 


Honey, Cc. | taentum. 


5 due to him on a Judgment in Decies tantum before the King, be- 41.315 
le the King's Moiety is not due as a Debt but as a Fine; and wherever 34. 3.36 b. 


ro. Decies 


1 ing is intituled to a Fine from the Suit of a Subject, the Plaintiff catums, . 
al firſt be ſatisfied. 


c. 19. IX That the Husband i alone may bring a Devzes tantum | 7H. 4. 2. b. 


bees Obracery in a former Action brought by him and his Wife, f 1 
Vie. e dy a Decies tantum Money only is to be recovered wherein the Bo. Decies 
ne can claim no Share p = — | =. Tantumg.19. 
>, * : 33 * m. I Ed. 3. ꝙ b. 
Fol Fug X. That he who buys Land to maintain a Suit at a lower 37e. Decies 
am it is known to be worth, is as much within the Statute, for tncum 4. 


om k X . . 
1 fn din as the m Land is worth more than he gave, as if he had received 1 a 


Xx x TG Seck. 


took Money in order to embrace a Jury, without ſhewing alſo that they F. N B 171. C. 


Bro. Decics 


dick is not within the Statute, unleſs there were ſome precedent Con- es _ 


Gt, 38, VIII. * That the Plaintiff ſhall be paid the Moiety of the. vil 42. 


262 Of the Offence of buying Book l 
E 4. 2 b. Fect. 21. XI. That this being a popular Adiotr may be barred by 
"4 the King's Releafe, being made before any Action brought, but that | 
| Bro. Decies cannot be barred by the Releaſe of the Party grieved ; and from the 
y 8 '5 fame Ground alſo it follows, That the Party grieved needs not in (och 

ro. El. 138, . | | : 

583. Action declare of any Damages done to him by the Embracery , but i 
11 Co. 65. b. he do, it is ſaid, That he bought to lay them ſeverally againſt each De. 
3 Jaſt. 194. fendant, or elſe that his Writ (hall abate, unleſs he will releaſe them: 
> 44E.336.b. But perhaps there may be good Reaſon to queſtion this Opinion, for 
pe ay why may not the Damages be as well recovered, as the Action Jointly 
laid againſt all the Defendants? 8 
44 E. 3. 12.2. Kt. 22, XII. That no © Proceſs of Outlawry lies in this Action, but 
1 only a Capias or Diſtreſs infinite, upon a Nihil returned, and that ſuch 

6,8 Diſtreſs ought to be of the Lands which the Defendants had at the Time 

Es. of the Writ of Decies tantum purchaſed, and not of thoſe which they had 
4 4 E.3. 3. . at the Time of the Inqueſt; and that no Capias d into a foreign County 

lies againſt the Jurors, becauſe it ſhall be preſumed that they are in the 
County wherein they were returned on the Jury; but clearly this les. 
ſon can no way be extended to the Embraceors: And perhaps it may 
be over favourable to carry it ſo far in Relation to the Jurors, eſpecially 
ſince the Diſtreſs infinite can only affect the Lands which they had at 
the Time of the Decies tantum, before which they may poſſibly haue 
ſold thoſe which they had at the Return of the Venire; and why ſhould 


Vide6E. 4. not the Sheriff's preſent Return that the Defendants have nothing in the 


238 County, over-ballance the Preſumption chiefly grounded on the former 
2 ol. Ab. » „ „ ; Ll > 2 
277. B. Return, with which the preſent is not inconſiſtent, being made at a ſub 


ſequent Time. 


C H A P. LXXXVL 
Of the Offence of buying or ſelling a pretended Title, 


F the better underſtanding the Offence of buying or ſelling 2 
1 retended Title, I ſhall conſider: | OE 5 8 


1. How it is reſtrained by the Common Law. 
2. How by Statute. = 


Moore 751. Seck. 1. As to the firſt Point, it ſeemeth to be a High Offence 0 
Pl. 1031. Common Law to buy or {ell any doubtful Title to Lands known #0 - 
$100 0's- diſputed, to the Intent that the Buyer may carry on the Suit, which 7 
56.3. eller doth not think it worth his While to do, and on that Con" 4 
ration ſells his Pretenſions at an under-Rate; and it ſeemeth not of ; 

material, whether the Title ſo fold be a good or bad one, of ow | 

the Seller were in Poſſeſſion or not, unleſs his Poſſeſſion were law l 

and unconteſted ; for all Practices of this Kind are by al! e 
diſcountenanced, as manifeſtly tending to Oppreſſion, by giving p 
portunities to Great Men to purchaſe the diſputed Titles of othe — 


2 


Chap. 86. or ſelling u pretended Title. 
the great Grievance of the adverſe Parties, who may often be unable 
or diſcouraged to defend their Titles againſt ſuch powerful Perſons, 
E hich perhaps they might ſafely enough maintain againſt their pro- 
ſary. | | | 
gue” ; to the ſecond Point, viz. How far Offences of this Kind 
| .re reſtrained by Statute, it is recited by 1 R. 2. 9. That many Perſons ha- 
ding true Title to Lands, and alſo in Perſonal Actions were wrong fully de- 
ned of their Rights and Actions, by Means that the Defendants did com- 
| monly make Gifts and Feofſments 1 their Lands in Debate, and of their 
Goods, to Lords, and other Great Men, againſt whom the ſaid Purſuants for 
| Menace that was made to them, neither could nor durſt make their Purſuits 
And alſo that many Perſons oftentimes uſed to diſſeixe others, and anon after 
ſuch Diſſeiſin to make divers Feoffinents, ſometimes to Lords and other Great 
Ven, to have Maintenance, and ſometimes to Perſons unknown, to the Intent 
to delay the ſaid Diſſeiſees, &c. And it is thereupon enacted, That from 
thenceforth no Gift, or Feofſment, of Lands, Tenements or Goods, be made 
ſuch Fraud or Maintenance; and that if any be in ſuch wiſe made, they 
ſball be holden for none and of no Value; and that the jJaid Diſſeiſees ſhall 
| from thenceforth have their Recovery againſt the firſt Diſſeiſor, as well of the 


Lands and Tenements, as of their double Damages, without having regard 10 
| next after the Diſſeiſin done. 


In the Conſtruction of the Statute it hath been holden: 


the Diſſeiſees, but that they are effectual between the Feoffer and Feoffee, 
| Oc, | 0 | | 


Perſons what ſoever ſhall bargain, buy, or ſell, or by any Mays or Means, obtain, 
| git, or have any pretended Rights or Titles, or take, promiſe, grant, or co- 
venant to have any Right or Title, of any Perſon or Perſons, in, or to any 
Manors, Lende, Tenements, or Hereditamens, but if ſuch Perſon or Perſons, 
which ſhall f bargain, ſell, give, grant, covenant, or promiſe the ſame, their 
Anceſtors, or they by whom he or they claim the ſame, have been in Poſſeſſion 
of the ſame, or of the Reverſion or Remainder thereof, or taken the Rents or 


venant, rant, or Promiſe made, upon Pain that he that ſhall make any ſuch 


andi, Tenements or Hereditaments ſo bargained, ſold_ promiſed, covenanted 
i granted, contrary to the Form of this A. And the Buyer or Taler thereof, 
wing the ſame, to forfeit alſo the Value of the ſaid Lands, Tenements, or 
. mene fo by him bought, or taken as is above ſaid. The one half of 
e ſaid Forfeitures to be to the King, and the other half to the Party that mill 
j 120 the ſame in any of the King's Courts of Record, by ATion of Debt, Bill, 
ant, or Information. In which Action, Bill, Plaint or Information, no Eſ- 

 Proteffion, Wager of Law, nor InjuntZion ſpall be allowed. 
1 hath Jo But it is provided by the (aid Statute, That it ſhall be lawful 
5 "4 Perſon, being in lawful Poſſeſſion, by taking of the yearly Farm, Rents, 
4% le of, or for any Manors, Lands, Tenements, or Hereditaments, fo buy, 
% et, or have by any reaſonatle Way or. Means, the pretenſed Right or 
* of any other Perſon or Perſons, hereafter to be made to, of, or in ſuch 


on, Lands, Tenements, or Hereditaments, whereof he or the! ſtall jo * 
777 


ſuch Alienations, ſo that the Diſſeiſees commence their Suits within the Nar 


Sect. 3. That Feoffments of this Kind are only void in Reſpe&t of 


Sect. 3. And it is farther enacted by 32 H. 8. 9. That no Perſon or 


Profits thereof, by the Space of one whole Year next before the ſaid Bargain, Co- 


Hogan, Sale, Promiſe. Covenant, or Grant, to forfeit the whole Value of the 


263 


Bro. Feoff. 
ments de ter- 
res.'3, 19. -- 
Co. Lit 369 a- 


—— ——— * 7 n » —— 


69. a b. Lb ch 3 
Con. Moore That a Leaſe for Years made with an Intent to try the Title in Eyed 


266, Pl. 414. ment, is not within the Meaning of the Statute, becauſe it is in 2 M 


264 Of the Offence of buying Book 1 
in lawful Poſſeſſion, any Thing in the ſaid Act contained to the contrary mt. 
withſtanding. 25 80 | 
| Sect. 6. And it is farther provided, That the ſaid Statute ſhall ug . 
FOO to charge any Perſon with any of the above mentioned Penalties, 


ſuch Perſon be ſued ſor the Offence within one Tear. 


exc epi 


In the Conſtruction of this Statute the following Opinions have hee 
holden : 51 


Sect. 7. I. That it is not material whether any Suit be depending 
Pl.Com.8; b. concerning the Lands contracted for, or not, whereas the Statutes ſe 
forth in the precedent Chapters extended only to Contracts concerning 

Lands which were actually in Suit. y 
Sect. 8, II. That in an Action on this Statute, the Plaintiff needs ng 
Lit. Rep.36g. TECite it, becauſe the Judges are bound ex Officio to take Notice of it 
b. — 25 being of a publick Nature; but that if he do recite it, he muſt at hi 
PI. Com. 8, Peril take Care to recite it certainly, becauſe it is the Ground of his dc. 
Cro. Ca. 233, tion; and the Court will not aid him by intending that there is another 
Dy-74-P). Statute to maintain his Action, different from that whereon he himſ! 


19, 20. 


Contr. And. hath founded it. 


76. Sect. 9. III. That in ſuch an Action againſt the Buyer of a pretende 


Leon. 167. Title, it ought expreſly to appear, That the Defendant did know thi 
the Seller had not been in Poſſeſſion the Year before; and vice vera, that 

in ſuch an Action by the Buyer the contrary ought to appear, for oth: 

: wiſe it may be intended, that he was Particeps Criminis, and therefor 
Lit. Rep 369. ought not to have any Share of the penalty. 


Dy. 74. Pl. Sect. 10. IV. That it is not ſufficient to ſhew, That the Seller had 


19, 20. Pl. not been in Poſſeſſion, &c. a Year before, without expreſly averring that 
Com. 80, 81, he had a pretended Right or Title, becauſe rhat is the Point ol ths 


387, 88. 


Cro. Ca. 233. Action. 5 | | | | 

Sect. 11. V. That it is not * ſufficient to ſet forth the Value of tis 
„4 Co 26 3. Land at the Time of the Conveyance executed, without ſhewing the V 
Co.Lit.369.b. Ine at the Time of the Bargain, becauſe the Forfeiture is governed bj 


Moore 655 | | 

Pl. 298. the later. 1 3 "al 
<P]. Com. 380 Sect. 12. VI. That a Contract for a b cuſtomary Right to a Copy 10 
wh, 75 Eſtate, or for a Leaſe for © Years, is as much within the Statute as a Cf. 
Dy. 74. Pl. . ds of Right ar 
19, 20, 374, tract for the Fee- Simple; for the Words of the Statute are, any Mg 
1 Title, and ſuch Contracts are as much within the Miſchief intended 
4 Co. Lit. | 


be redreſſed by the Statute as any others can be: But it is d (aid, 


3 * of Courſe of Law, < unleſs it be made to a powerful Man to {way tx 


Co. Lit. Cauſe. 


369. b. Sect. 13. VII. That in an Action for the making ſuch a Leaſe for Vent, 
Pl. Com. 81, jt js not neceſſary N to ges the Commentement and Endo 
7 it, becauſe the Plainriff is ſuppoſed to be a Stranger to it. : 
1 5 * — Sect. 14. VIII. That a Late for Years by one out of Poſſeſſion * 
Leon. 166. made off the Land, is as much within the Statute as if it had been 27 
And 7e, 7. upon the Land, though it be wholly void in Law; for it is 2 E a 
Reputation, and taken for ſuch among the Vulgar, and tends as mu 

diſquiet the Poſſeſſion as if it bad been effectual in Law. 


Sect, 


2 
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ceſſity 
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Chap. 86. or ſelling of a pretended Title. 267 

| 52, 15. IX. That no Conveyance made by one, who hath the un- Bro. Mainte- 
conteſted poſſeſſion, and undiſputed abſolute Propriety of Lands, is any Pl. Cork. 88; 
Way within the Meaning of the Statute, becauſe it no Way ſavours of 89. 
ylaintenance, and can be prejudicial to no one; from whence it fol- Co. Lit. 369. . 
ons, That a Diſſeiſor obtaining the Releaſe of the Diſſeiſee, or a Mort- 

gigor redeeming his Land, are in no Danger of the Statute in Reſpect 

Jof any Contract by them made, concerning ſuch Land after ſuch Re- 

aſe or Redemption. 3 UN 
$2, 16. X. That one, who gains the Poſſeſſion of Lands, by Vir- pl. Com. 88, 
te of à Judgment at Law in Affirmance of an ancient Title, cannot 2 IE 
come within the Meaning of this Statute in reſpect of any Leaſe made of Moore 655. 
ſuch Lands; for it can never be imagined, That it was the Intent of the Pl. 898. 
Statute, to oblige all Perſons who ſhould recover their Lands, to occupy 

them themſelves, which would be generally inconvenient, and often 
Ivbolly impracticable; and therefore it muſt be admitted from the Ne- 

ceſity of the Caſe, That ſuch Perſons may lawfully leaſe their Lands 

and Houſes to proper Tenants, to be manured and occupied for the uſual 

Rents: But if it ſhall appear, That the Title to ſuch Lands is ſtill con- 

teſted notwithſtanding ſuch Recovery, and that ſuch Leaſe was in Truth 

deſigned for the Maintenance of the Title, I can ſee no Reaſon why it 

ſhould not be as much within the Statute as any Caſe whatſoever. How- 

ever there ſeems to be no Doubt, but that if a Diſſeiſee enter upon a Diſ- 

ſeiſor, being in Poſſeſſion of the Land under a pretended Title, and im- 
mediately ſell it to a Stranger, he is as much within the Statute as if he had 

been out of Poſſeſſion at the Time of ſuch Sale; for notwithſtanding his i Leon, 166, 
Entry was lawful, and he had both the abſolute Property and Poſſeſſion 167. 
a the Land, yet inaſmuch as the Diſſeiſor claims a Title to it, which is Fog KAY 
yet in Diſpute, ſuch a Sale by the Diſſeiſee ſeems within the Intent of : 
[the Statute, which meant abſolutely to reſtrain all Perſons from tranſ- 

ferring their diſputed Titles to any Stranger whatſoever. But it is ſaid, 

that ſuch a Sale by a Father to his Son and Heir Apparent, is excepted Savil 95, 96. 


Out of the general Purview of the Statute, by common Reaſon, which * Leon 167. 


l by the Ties of Nature as well as of Intereſt, obliges ſuch a Son to . ; 
F maintain his Father; yet it hath been holden, That ſuch a Sale to a 3 
„ocker of the half Blood is within the Statute. = 45 377, 
l a, 17. XL It is ſaid that the above mentioned Proviſo, That 
' . who is in lawful Poſſeſſion by taking the yearly Rents or Pro- 

, 8 of Lands, & c. may lawfully buy the pretended Right of a- co Lit. 369. b. 
: y other Perſon by reaſonable Means, is no more than the Law 5 


ary have implied, if it had not been expreſſed ; for ſuch a Con- 
cannot poſſibly be to the Wrong of any one, and tends rather 


. 3 Juet Suits than to promote them. And from the like Reaſon al- 
" wy b ſaid, That a Diſſeiſor may lawfully get the Releaſe of the Diſ- 
of * e, though his Poſſeſſion was unlawful; and it ſeems clear, That 
tho Ne cannot come within the Meaning of the Statute, if 
nr 5 10 eiſee had the true Right, and no other had any Pretence 
00 e to the Land; for in ſuch Caſe it is clear, That the End of 


5 eleaſe is not for Maintenance, but for the Settlement of all 
K But if ſuch a Diſſeiſee had had but a conteſted Title, and 
(af 1 were intended only to enable the Diſſeiſor to defend him- 
5 rs the dubious Title of his Diſſeiſee, ſurely it cannot but be 
Toy within the Meaning of the Statute, as any Conveyance 
Wholly out of Poſſeſſion. However it ſeems clear, That thoſe 


Yyy Inſtances 


ect. 


— | 


266 Of the Offence of buying, &c. Book] 

Inſtances in the ſaid Proviſo by which it is ſhewn how it ſhall y, 

| pear, that the Perſons who are permitted to contract for pretendy 

Titles are in Poſſeſſion, as by the receiving of Rent, Ge. are on 

Z = put for Examples, and that thoſe, who are any Way whatſoever lan. 

| 7 fully ſeized in Poſſeſſion, Reverſion, or Remainder, are within the * 

| co. Li. 369. b. nefit of the Proviſo; but it ſeems clear, That they can only juſtify th 
hi | Taking ſuch a Conveyance as will ſtrengthen the Eſtate whereof th 

are ſeized, and that they cannot take a Covenant from a Stranger tg 

convey the Land to them, when he ſhall have recovered it on a pr 

tended Right, becauſe ſuch a Covenant ſeems clearly to favour y 
much of Maintenance, as if they had been Strangers to the Land 


L- . An Alphabetical 1 — 
OF THR 


P!zintipal Matters 


Contained in this 


ET 


Abjuration-Oath. 
T * en of it, Chapter 24. Section 
, Tc, 5 
The Reaſons f. ining 1 4- 
1 * — or ordaining it, ch. 24. 
Abortion, 


lo whit Caſes the cauſing of it ſh nt t 
all 
da, <.31. fed. 1 S it {hall amount to 


Abſence. See Church, 
Acceſſary. 


20. lect. 


W 5 
x pate adjudged Acceſſaries, or Principals 
In wh; reaſon, ch 32. ſe. 6. 


„o tball be faid to be | 8 

| That, tinge ch. 42. {*Q. 2 — — 
cut aQually accompany another in the 

cipals ag ol an unlawful Act, as much Prin- 

50. ch. 32 le l DG, . 31. lect, 31 and 

5. C . 2 7. 0 . g 

9 ch. 4. fe Th 35-87. ch.38. ket s, 

the like Conſſruction in Relation 


to Acceſſaries to a Felony by Statute, as to Ac- 


ceſſaries to a Felony at Common Law, ch. 32. 
ſect. 6. ch. 38. ſect 18. ch. 40. ſect. 4. 


How far a Husband or Wife may be Acceſſary to 


one another, ch. 1. ſect. 9, 10, 11. See Cover- 


ture. | 

The Offence of the Acceſſary cannot be greater 
than that of the Principal, ch. 32. ſect. 6. 

The Inciter of a Madman to commit a Crime is 
a principal Offender, ch. 1. ſect. 7. 


| to Acceſſaries before to Manſlaughter, ch. 30. 


ect. 2. 
Where one may be Acceſſary to the Murder of a 
Child not born, ch. 31. fect. 17. 


Le Who ſhall be conſtrued to be Acceſſaries to Pira- 
0 A 4 ba — : | : 
ch altes 5 High Treaſon, ch. 17. ſect. 39. 


cy, ch. 37. ſect. 7. © Os 
Who ſhall be conſtrued Acceſſaries to a forcible 
Marriage, ch. 42. ſect. 5, 6. | 


Accounts. 


By Surveyors of the Highways, ch. 56. ſect. 46. 
By Collectors of Taxes for the Repairs of Bridges, 
ch. 77. ſect. 9. 


Action on the Caſe. 


Where it lies for a Nuſance, ch. 75. ſect. 1, 8. 
ch. 76. ſect. 1. 
Where againſt an Inn-keeper, ch. 78. ſect. 2. 
Where 
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Where for a malicious Proſecution, ch. 72. ſect. 2. 


Admiralty. 


Where Premunire to ſue there, ch. 19 ſect. 18. 


See Piracy. 
8 Ad quod damnum. 


Where neceſſary, ch. 76. ſect. 3. 
Appeals from an Inqueſt on it, ch. 76. ſect. 34. 


Advice. 


"_ it may amount to Maintenance, ch. 83. 
-- = 


Criminal to adviſe a Priſoner to Rand mute, 


ch. 22. ſect. 15. 


Afﬀrays. 
A 


Affrays muſt be to the Terror of the People, and 
are 1nquirable in the Court Leet, ch 63. ſect. I. 
No Words amount to an Affray, ch. 63. ſect. 2 
Yet for threatning Words one may be bound to 
the Peace, ch. 63. ſect. 2. | | 
Alſo a bare Challenge to fight is a high Offence, 
ch. 63. ſect. 3 and 21. 1 a 


B. 


Any private perſon may lawfully ſuppreſs an 


Affray, and juſtify the Damage unavoidably 


done to the Affrayer, eſpecially if any one be 


dangerouſly wounded in the Affray, ch. 63. 
lect. II, I2, . 


C. 


How by (on- A Conſtable is bound to ſuppreſs | 


ſtables, an Aﬀeray, and to command the 
| Aſſiſtance of all others, ch. 63. 
ſect. 13. | 


Alſo he may either carry Affrayers and Threaten- 


ers of Perſonal Hurt before a Juſtice, or im- 


priſon them till the Heat be over, but no 


longer, unleſs they refuſe to find Sureties of 
the Peace, ch. 63. ſe. 14. 


Neither hath he leſs Power where he himſelf. is a 


Sufferer from an Affray, ch. 63. ſect. 15. 

Alſo he may break open Doors to preſerve the 
Peace, or to take an Affrayer on freſh Suit, 
ch. 6. ſect. 16. | | 

But he cannot arreſt one for an Aﬀeray out of his 
View without a Warrant, unlels it tended to 
Felony; yet he may carry thoſe who were ar- 
reſted by thoſe who were preſent, before a 
Juſtice, ch. 63. ſect. 17. | 


D. 


How by Fu- A Juſtice can by his Warrant on- 


ly make an Arreſt for an Affray, 
out of his View, ch. 63. ſect. 18. 
He may bail one, who has dangerouſly wounded 
another, but ought to ule great Caution, 
ch. 63. ſect. 19. "= 


ſtices of Peace. 


E 


Aﬀeays in general are puniſhable Tn 9%. 
by Fine and Impriſonment, able. poo 

6 ch. 115 ſect. 5 a 
ut thoſe are moſt highly aggravated which gr 
ceed to a Duel, (ch. 63. ſect. 21.) or arc = 
mitted againſt Officers of Juſtice, (ech. 63 
ſet. 22.) or in a Court, or Church a 
Church-yard, ch. 63. ſect. 23, * 


By Statute a Layman may be ſuſpended from en. 


tering into a Church, and a Clerk from his 


Office, for barely quarrelling by Words in: 


Church, &c. ch. 63. ſect. 24, 

And all who ftrike ſhall be ipfo facto excommy. 
nicate, (ch. 63, ſect. 25.) and thoſe, who irik 
with, or draw a Weapon there, ſhall loſe ors 
of their Ears, &c. ch. 63. ſect. 26. 

Yet it hath been holden, That every ſuch Ex. 

communication ought to appear judicially 
(ch. 63. ſect. 25.) and that thoſe, wko whiz 
wanton Boys, or pull of irreverent Perſons Has 
are not within the Statute, ch. 63. ſect. 28. 

It is ſaid, That ſoz Aſſault Demeſne is no Pleain 
this Caſe, ch. 63. ſect. 28. | 

Alſo by Statute the malicious Diſturbers of lav. 
ful Preachers, or of Miniſters celebrating Di. 
vine Service, authorized by the King, (hall be 

committed for three Months, &:. ch. Cz. ſect. 29. 

And the preſent Common Prayer is within this 
Statute, ch. 63. ſect. 3o. | 

Alſo by Statute malicious Diſturbers of tolerate 
Conventicles forfeit 201. &c. ch. 63. ſect. 31, 

See Armour, Aſſaults, Batteries, and Surety of Putt, 


Agnus Dei, 


The Penalty of bringing them into the Realn, 
ch. 19. lect. 24, 25 


Alia and Ahe. 


How far neceſſary to be found in an Indictuent 
of High Treaſon, ch. 17. ſect. 26. 


Aebonſes. 


May be ſuppreſſed by two Juſtices, ch. 78. ſect q 

And can't be licenced again but in Seſhons, 
ch. 78, ſect. 9. N 

Shall be kept by none without Licence of td 
Juſtices, one Quorum, and Recognizance ter 
the kee ing good Order, (ch. 78. ect. 1 
which Recognizance muſt be certified to tte 
Quarter Seſſions, (ch. 78. ſect. 12.) and hall be 
proceeded upon there, ch. 78. ſect. 13. 


Alehouſe-keepers unlicenced (hall be committed 


by two ſultices, one Quorum, for three Da- 
= an they give bots to ſell Ale no 11 
ch. 78. ſect. 14.) and ſhall be convicted 10 
Certificate of the Recognizance and Oftence 
Seſſions, and fined 20 5s. ch. 78. ſect. 15. a 
Alſo they may be convicted by one Julilc 


7. orte 110 
View, or by two Witneſſes, and fortelt 2% b. 


the Poor; and for the ſecond Offence, 2 10 
ſent to the Houſe of Correction, ch. i 
Alchouſe-keepers ſuffering Perſons to Ut 1 — 
except Travellers and Workmen at — 


. , ſorfeit 105, to be levied by Diſtreſs, &c. 

| i = convicted by one Juſtice, ch. 75. 
e 1% 18. 3 

in this Kind in the Uni verſities are to 

| go” 4 by the Officers thereof, ch. 78, 


= {ect. 19, 21. 2 
| 41. forfeit 5 5. (ch. 78. ſect. 21.) Tipplers 
in an Alehouſe, 3 5 4d. ch. 78. ſect. 21. | 

Alſo all Conſtables and Church-wardens ſhall 

he charged to preſent theſe Offences, ch. 78. 


MS aſekeepers convict of Drunkenneſs or ſuf- 


| Gring Tippling, ſhall not be licenced again in 
| e ch. 78. ſect. 25. See Inn.. 


Alien. 


How far capable of being guilty of High Trea- 


| ſon, ch. I7. (ect. 55 6, 1 
NM freely import Victuals, Cc. ch. 80. ſect. 7. 


Amerciament. 


Of a Vill for the Eſcape of a Murtherer, ch. 29. 
ſect. 22. ch. 31. ſect. 2. 


Apothecary. 


No Recuſant ought to be an Apothecary, ch. 10. 
ſect. 7. | = 


Appeals, 


To Seſſions from an Order relating to Highways, 
ch. 76. ſect. 82. | | 

To Aſſes for an Order concerning the Enlarge- 
ment of Highways, ch. 76. fect. 33. 

Where an Appeal to a higher Spiritual Court is 
the only Remedy, ch. 2. ſe. 9. | 
7 2 an Inqueſt in ad quod damnum, ch. 

„ect. 34. | 
In what County an Appeal of Murder may be 
, ought, ch. 31. ſect. 13, 6 ; 
Ppealing to Rome from the King's Courts, Pre- 
une, ch. 19. ſet. 15, 20. C . 


Apples. 
Lawful to engroſs them, ch. $0. ſect. 17. 
Archbiſhop. 


Temunre, | 


Armour. 
by Statute 
— "mour, and be impriſoned during the 


— Pleaſure, and all Peace-Officers, c. are 
0064 A this executed, ch. 63. ſect. 4. 
A . v.49. 
on Vel that all ſuch Officers may proceed 
their Proceag; ? Inqueſt, and ought to certify 
if without is it by Writ, into Chancery, 
6,7, to the Exchequer, ch. 63. ſect. 5, 


All publi 
Suture ul üg of Armour is within the 


it be uſed for the Defence of a 


INDEX 


His 7 in Relation to Hereſy, ch. 2. ſect. 5. 


dei at. thoſe, who ride armed ſhall eri | 


_ - Houſe, or for the Suppreſſing of Rebels, Cc. 
or no Way to the Terror of the People, ch. 63. 
ſect. 8, 9, 10. 1 | 


Arms. | 
Who are reſtrained from weating them. See Pa- 
piſſ 5 B. | > 


Arreſt, See Afﬀrays, B, C, D. Homicide, 2 
| ch. 65. ſect. 16. 


Arſon. 

Is the malicious Burning of any Houſe, ot Barn : 
full of Corn, or Stack of Corn, whereof the 
Offender was neither ſeized nor poſſeſſed, 
ch. 39. ſe. 1, 2, 3, Cc. 

Aſſault, 


What ſhall be ſaid to be an Aſſault, and how it 
differs from Battery, ch. 62. ſect. 1. 


In what Caſes it may be jultificd, ch. 61. ſect. 


23, 24, 20, 27. 


How far the Perſon aſſaulted firſt may defend an 


Aſſault upon another, ch. 62. ſect. 4. 


A private Aſſault is not inquirable in a Leet, 
ch. 63. ſect. 1. See Affrays and Son A fault 


| Demeſne. 
Aſſent. See Miſpriſſon of Treaſon. 
Aſſeſſment. 
To the Highways in general, how to be made: 
See Highway, D. | | EE 
How for Enlargement of the Highways, ch. 76: 
ſect. 29, 30. 


Attainder, ; 


It is Murder to kill a Perſon attainted, ch. 28. 


ſect. 8. ch. 31. ſect. 15. 
Attainder of Piracy corrupts not the Blood, ch. 


37. fect. 7. 
Attaint. 
Lies only in Civil Cauſes, ch. 72. ſect. 5. 
— Attorneys, 


In what Caſes they may lawſully maintain, 
ch. 83. ſect. 27, 2% | 


1 
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Badgers. 


HO to be licenced, ch. 80. ſect. 38, 39, 40, 
41. See Foreſtalling and Ing roſſing. 
Ball. 


Where and by whom one who dangerouſly 
wounds another ſhall be bailed, ch. 63. ſect. 


19. 
Excuſable Homicide, not bailable, ch. 29. ſect. 
23, 24 
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A Man's Bail way take care to have his Appear- 
ance recorded, but cannot maintain him any 
farther, ch. 83. ſect. 19. 15 | 

Bakers. 


-Puniſhable for Conſpiracy to raiſe the Price of 
Victuals, ch. 80. ſect. 10. | | 


Bankrupte. 
In what Caſes guilty of Felony, ch. 57. 
Baptiſm. 
8 - OY lawful Baptiſm, ch. 12. 


Barratry, 


In Reſpe& of what Kind and what Number of In a {triQ Senſe relates to Judges on- What iti 


Quarrels one may be called a Barrator, ch. 8 1. 
le. 1, 2, Ee; 
In what Court ſuch an Offender may be pro- 
ceeded againſt, ch. 81. ſect. 7, 8. 
What ought to be the Form of the Indictment a- 
gainſt him, ch. 8 1. ſect. 9, 10, 11, 12. 
What Notice muſt be given him of the private 
Charges againſt him, ch. 81. ſect. 13. 5 
ous he ſhall be puniſhed, ch. 81. ſect. 14. ch. 


Battery. 
What ſhall be ſaid to be a Battery, ch. 62. ſect 2. 


In what Caſes, and in what Manner it may be 


e wh ch. 60. ſect. 22, 23, 24, 26, 27. ch.62; 
eck z. 
How ic to be puniſhed, ch. 62. ſect. 4. 
Band) Houſes. 


In what Manner puniſhable, ch. 74. ö 
Haunters of them to be bound to the Good Beha- 
viour, ch. 61. ſect. 2. | 


Beef and Beer, 
How to be exported, ch. 80. ſect. 29, 30. 
Behaviour. 


| Surety for it may be required of ſcandalous, tur- 
bulent, ſuſpicious Perſons, as of forcible En- 
terers, (ch. 64. ſect. 8.) or obſcene Writers, 
(ch. 73. ſect. 9.) or Recuſants, (ch. 10. ſect. 50.) 
but not in reſpect of bare Words, unleſs they 
tend to a Breach of the Peace, or the Scandal of 
the Government, ch. 61. ſect. 1, 2, 3, 4. 

A Recogmizance for ſuch Surety may be forfeited 
ior any ſuch actual Misbehaviour, which was 
intended to be prevented by it, ch. 61. ſect. 5, 
6. See Peace. 


Bigamy, ch. 43. 


Biſhop. 


May convict of Hereſy, but no other Spiritual 
Judge ean, ch. 2, fect. 4, 5, See Præmunire. 


Penalty of buying Popiſh Books, ch. 1j ſe, 


Puniſhable for a Conſpiracy to raiſe the Price d 


Mult be repaired by the County, or Franciile 


Nor can ſuch 1 defend himſelf, without 


"Where it cannot be known that any Pep f00 


Blaſphemy, ch. 2. ſect. 1. ch. 5. ſeck. i. 
Bond, See Choſe in Action, Goods, Church, C. 
| Books. 


Breaking. See Burglary and farcible Entry, 


| Brewers. 


Victuals, ch, 80, ſect. 10. See Nuſances, 
Bribery, 
A. 


ly, (ch. 67. fect. 1.) In a large one, 

to all Perſons profeſſing the Law, (ch. 6, 

ſect. 2.) and alſo to all Purchaſers of publick 

Offices, who are highly puniſhable at Com- 

mon Law, but farther by ſeveral Statutes, 

(ch. 67. ſect. 3.) which extend to Officers in 
Spiritual Courts as well as to others, (ch. 65, 
: _ 4) and admit of no Diipenſation, ch. 6, 

5. DR ER 


B. 


Anciently it was puniſhed as High How pmi 
Treaſon in a Judge, and has able. 
been always highly fineable, 
ch. 67. ſeR. 6, 7. 


Bridges. 
A. 


Muſt be ſo made as to anſwer the VH rar 
Courſe of the Water, and the by Comm 
Materials for the Work may be La. 
laid on any Man's Ground, ch. 
. | 


if there be no ſpecial Tenures or Preſcription 
to the contrary, ch. 77. ſect. 1,2. _ . 
Every one of the Perſons bound to repait It 2 
be proceeded againſt for the whole Chung, 
(ch. 77. ſect. 3.) 


owing who is bound to the Repairs, ch 77 

ect. 4. 

Alſo = Attorney-General may take 2 Tony 
upon ſuch Defendant's Traverſe, ch. 
ſect. 5. a 

And no Inhabitant of the County (hall 
Jury, ch. 77. ſect. 6. 1 


B. 


4* 
By Statute, the General Seſſions of Him by 8 
the Peace have a full Juriſdic- 7 
tion of all Annoyances, ch. 77. 
KR. 7. 


rticulit 


The Con 
tion of 


| Statute, 


are 

and 
cup 
ſect 
cacl 
take 
ſuch 


mak 


able 
ſect. 


Perſon 18 
| corporate, ch. 77. ſect 8. 

nd 5 0 ſuch Cale four Juſtices of the Peace 

el with the Aſſent of the Conſtables, c. 
col every Pariſh within the County or Town, 
tax every Inhabitant towards ſuch Repairs, and 
(hall appoint Collectors of the Money, and Sur- 
veyors of the Works, and compel them to give 
a true Account, Cc. ch. 77. ſect. 9, 12. 


int all Perſons bound to ſuch Repaars 
Kok they live out of their Juriſdiction, 

71. ſect. 10. ; | 35 
bn * juriſdiction of the Cinque-Ports is ſaved, 
ch. 77. ſect. 11. 


1 | | 
Alſo Highways at the ends of Bridges, are to 


be repaired in the ſame Manner as the Bridges, 
ch. 77. ſet. 12. 


C. 


| TheConfruc- It hath been holden, That this Sta- 
tim of the tute extends to no privateBridges, 
| Satute, (chap. 77. ſect. 14.) and that it 
cannot be executed where there 
are leſs than four Juſtices, ar 77. ſect. 15.) 
and that it makes all Houſe-holders, and Oc- 
cupiers of Land, taxable as Inhabitants, (ch. 77. 
ſect. 16.) and that it requires a diſtinct Tax on 
each Inhabitant, (ch. 77. ſect. 17.) and that it 
takes away all Privileges of Exemptions from 
| ſuch Repairs, (ch. 77. 18) and perhaps 
| makesa Borough, which has no Bridge, charge- 
= to the Repairs of thoſe of a County, ch. 77. 

ect. 19, e 


Buggery, ch. 4. 
Bulls, 


| Putting in Uſe a Popiſh Bull puniſhable as 
Trealon or Præmunire, at the King's Election, 
ch. 17, ſect 75. ch. 12, 11I2. 


Burglary. 
What it is, ch. 38. ſect. I. 


/ Mature a Brea 


king te Houſe. r 
amount to Bubin to get out of a Houſe, may 


relary, ch. 38. ſect. 6 
What an En. 
; f 
2 cient, ch. 38. ſect. 7. 


A 
of all in h 
5 bone Bac m panh, ch. 38. ſect. 8, 9. 


own, 


cannot 
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is bound to repair a Bridge, the Coun- But certainly all Houſes taken to Adanſon- 


Illo Juſtices of the Peace may award Proceſs 


* Time it muſt be committed, ch. 38. 
=Y It requires both an actual Entr 

ar] Enry and Breaking, (ch. 38. ſect. 8 
reating, And it is not ſatisfied with ſuch 

m. a Breaking as is implied in every 

Breaks Treſpaſs except in ſome ſpecial 
"mg, Caſes, in reſpe& of the heinouſ- 

38 fag nels of the Circumſtances, (ch. 

4 $ 4) or the defrauding of the Law, 


The leaſt Entry with any Part of 
the Body, or Weapon is ſufh- 


Iſo the Entry of one is the Entry 
10 it may be committed in the 


and other Building, which 
Manſion- Houſes, ch. 38. 


lodge in by a Man or his Wife, Honſe. 
(ch. 38. ſect. 11.) and their Out- | 
buildings, and Chambers in Inns of Court, 
„(ch. 38. ſect. 11, 12, 14.) and any diſtinct 
Apartment, taken by a Leſſee for a certain 
Term, having 4 Door of its own to the 
Street, (ch. 38. ſect. 15.) and perhaps without 
ſuch a Door (ch. 38. ſect. 13.) may be called 
a Manſion-Houſe: But a Shop divided from a 
Houſe, and not taken to lodge in, cannot, 
ch. 38. ſect. 17. a | 
Burglary cannot be committed in a Booth, or 
Tent, ch. 38. {e&:; 19. -. | 
There mult be an Intention to do ſome Felony, 
ch. 38. fect. 17. 2 


Burial. 


Forfeiture for a Popiſh Burial, ch. 12. ſect. 23. 


Burning. See Arſon, 
Buſhes. | 
To be removed from Highways, See Highn4ys, 


3 * 
Butcher. 


Puniſhable for conſpiring to raiſe the Price of 
Victuals, (ch. 80. {ect 10.) or for travelling on 
a Sunday, ch. 86. ſect. 3. : , 


Butler. 
Where guilty of Larceny, ch. 33. {eR. 6. 
= Batter, 1 
Neither Butter nor Cheeſe to be ſold "i groſs or 
regrated, (ch. 80. ſect. 11, 14, 1 3 in 


London in {ome Caſes, ch. 80. ſect. 2 
To be exported Cuſtom- free, ch. 80. ſect 29. 


Candles. 


be exported Cuſtom- free, ch. 80. ſect. 29. 
See Nuſance. | 


]® 
Captains, ch. 48. ſect. 77 8, 9. 
Caption. 


Of an Indictment, of what Form it muſt be, 
ch. 64. ſect. 37. 


| Cards. 


Making of them not to be monopolized, ch. 79. 
ſect. 5. | 


Carriages, 


How far liable to be preſſed by Purveyors, ch. 47. 
ſect. 3, 4, 5, 6. 4 : 
How far chargeable to the Repairs of Highway, 
ch. 76. ſect. 10. 


Car- ö 


Carriers. 


Net to travel with more than five Horſes, ch. 76. 


ſect. 65, 66. 


How far 5 yg of being guilty of Larceny, 
ct. 3, 5, 7. 


ch. 33. ſe 


How to be licenſed for buying Cattle, ch. 80. 


ſect. 38, 39, 40, 41. 
Where "he Oar of Goods may commit Lar- 
ceny in ſtealing them from a Carrier, ch. 33. 
ſect. 30. | 1 
| Carts, See Carriages. 
Caſtration, ch. 44. ſe. 3. 
Caſual Death, ch. 26. 


Cattle. 


Felgay to kill or deſtroy them in the Night, 


| 46. 
The double Value is forfeited for buying live 
Cattle, and ſelling them again within five 
Weeks, ch. 80. ſect. 24. 
And the like is forfeited for ingroſſing or regra- 
ting dead Cattle, ch. 80. ſect. 14, 16, 21. 


But any one may export Beef, Pork, or Hogs- 


fleſh Cuſtomefree, ch. 80. ſect. 29. 
Cenſor, 


| Cenſor of the College of Phyſicians, whether he 


be within the Teſt-AR, ch. 8. ſect, 4. 
Certificate. 


Of refuſing the Oaths, how to be made to the 
King s- Bench, ch. 19. ſect. 32, 33, 34- 


Ertiorari. 


' 


Cloſes the Hands of an inferior Court, ch. 64. 


ſect. 61. 2 | 
Not to be allowed for the Highways, unleſs the 
Juſtices exceed their Juriſdiction, ch. 76. 


ſect. 79, 80. 0 
Chairman. 

permitted to work on a Sunday, ch. 6. ſect. 3. 

Challenge. 


Barely to ſend one, a high Offence, ch. 63. ſect. * 


and 21. 


Champerty. 


What it is, ch. 64. ſect. 1. : 
King's Officers not to be guilty of it, under what 


Penalties, ch. 84. ſect. 


Expoſition of the Statute relating to this Matter, 


ch. $4. ſect. 4, 5, Cc. 
None of the King's Officers to purchaſe Land 
hanging a Plea, ch. 84. ſect. 11, 


- Kindred no Excuſe, ch. 84. ſect. 12, 13. 


None io take a Plea for Maintenance under Pain 
ot forfeiting the Value of the Thing, ch. $4. 


ſect. 13. 


Chance-medley, ch. 30. ſc. 1. 


NX 


Chancery. 


Where in.Dan er of Premunire, c 
ch. 79. ſc. 13. | mare, ch. 19. ed. r. 


*Y Charmers, ch. 3. ſect. I. 
Chaplain, ch. 83. ſect. 22. 
Cheats. 


Are generally taken for ſome artful Device to de. 
fraud another without any Colour of Titi 
(ch. 71. ſect. I.) and muſt go farther tha, ; 
bare naked Lie, ch. 71. ſe. 2. 


Groſs Cheats are puniſhable with the Pillory, and 
a Fine, Sc. ch. 71. ſect. 3. 


is the receiving of Money on a falſe Ick 
ch. 71, ſect. 4, 5, 6. a : 
Cheeſe. See Butter. 


Cherries, 


Not Victuals within the Statutes of Foreſulling, 


ch. 80. ſect. 19, 
= Choſe in Action. : 


Not within 21 H. 8. concerning Larceny by Se: 


vants, ch. 33, ſet. 14. 
No Larceny in taking it, ch. 33. ſect. 22 


 Lawful for an Aſſignee to maintain an Action oi 
th a. 63- ſect 17. 


Church. 
For the Penalty of ſtriking in it. See Afray. 
For the Offence of holding an Office without 
conforming to it, See Officers. 


For the Offence of teaching School without ſucl 
Conformity. See School-maſter, 


A. 


All Perſons forfeit 12 d. for being Frjeiwre of 
abſent any Sunday or Holy Day, 12d. fr ere. 
without a reaſonable Excuſe, ry Smdys 
ch. 10. ſect. 1. = Abſence, 
If they have ſuch Excuſe, they 
muſt ſhew it themſelves, ch. 10. fect. 2. f 
And may be proceeded againſt in the Spiritus 
or Common Law Courts, ch. 10. ſect. 3 he 
And ought to continue in Church during 
whole Service, ch. 10. ſect. 4. 1 
The Offence needs not be alledged in any cer 
Place, ch. 10. ſect. 5. | 


B. 


All Perſons above ſixteen forfeit Feu 0 
201. for a Month's Abſence, 291 J þy 
ch. 10. ſect. 6. | very Montb: 

Nor are they excuſed from the For- Abjence: 
feiture of 1 2d. A each Days 
Abſence, ch. 10. fect. 7. ; 

They may be convicted on the firſt Profecutich 
ch. 10. lect. 8. | cuch 

I 


Forfeith 


Goods, 


of Lan 


CGener; 
any 


| the K 


| © h Conrickion may be as we 
| 2 Verdict. ch. 10. ſect. 9. 


dckneſs for Part of the Time is no Excuſe, ch. io. 


ch. 10. ſect. 10. 
forfeited for every Month 


| Months, 
| Allo 20 l. 18 


1 after Conviction, 


- 


1's Abſence 
ch. 10. ſect. 111 . 
1 


Foſeiurr of On Default of Payment of the 


1; and 201. a Month, King may ſeize 
ber all the Goods f and two Parts of 
the Lands, or he may ſeize the 


Sg two Parts of the Lands wichout' 


ch. 10. ſect. 1 2. 


= | 10. ſect. 13. BS. 2 . 
Zut where he Pt ſeize the Goods, he may ſue a 
| Bond made to the Offender, ch. 10. ſect. 14. 
| But in no Caſe Copyhold Lands, ch. 10. ſect. 15. 
Fe may take the Profits of the Lands ſeized for a 
Non. payment of the 201. in Satisfaction there- 
of, >. 10, . 26657112177 207 ee e 
Generally he may ſeize a Truſt-Eſtate as well as 
any other, ch. 10. ſect. 18, | 
5 D. | 
| The Fri. The Forfeiture of 124. for each 
ture f 12d. Day's Abſence may be levied 
bus levied. 
rant fro 
ch. 10. ſect. 19. * | 
E. 
The Forſel- Juſtices of Oyer, Aſſe, Gaol · Be- 
| lure of 201, 
bum to be re- 


covered by 
| the King, 


ed 


m one Juſtice of Peace, 


the Abſence of a Month, Co. 
ch. 10. ſec. 21. 5. 
Alſo Non-appearance on a Procla- 
„ mation at Aſſzes,Gaol-Delivery, 
or wow, ſhall amount to a Conviction, 
leckt. 22, | 5 £ 
| Vet fuch a Conviction ſhall not be look d on as 
« Judgment, ch. 10. ſect. 23. CY: 
©, *!1&lamation muſt preciſely purſue the 
k wa of the Statute, ch. 10. ſect. 24. 
| ** Ptional Appearance not recorded doth no 
"yall the Party, ch. 10. ſect. 25. 
* King Bench 
The f by Implication, ch. 10. ſect. 26. 
a0 cent can take no Advantage of an 
ee the Record, except it be to the King's 
/Udice, without traver 
Yet 1 e 
0 * * plead collateral Matter, ch. 10. 


Alſo the K: 
oe King may recover the ſaid Forfeitures by 
n - "alcrmation in the Courts of Weſt- 
ll. . 20. 1 | 
And by this Means is ma 


Husba y proceed 
1. as for the 


againſt a 


D E X 


u on 4 Demurrer 


| m Computation of the Time ſhall be by Lunar 


ſuch Default, and hold them till Conformity, 


But in this laſt Caſe he cannot ſeize the Goods, 


by the. Church-wardens,by War- 


livery, or Peace, may enquire oß 


have a Juriſdiction of this Of- 


ſing the Abſence, | 


Abſence of his Wife, ch. 10, 


14k 26) ( 

One Third of: the, 20 l. may he ſued How by an 
for. by any one, (ch. 10, ſect 32,) Informer. 
who may proceed for the King's | 

Share as well as bis own, (ch. 10. ſect 34.) and 
is no way reſtrained by thoſe Statutes, which 

. feem to give the whole to the King, (ch. 10. 
ſect, 33, 35, 36, 37.) yet he ſhall be barred 
by a former Conviction at the King's Suit, 
though the King himſelf ſhall not, ch. 10. 

ite; , eln bor eri 75 77 


5 y * 1 * 
5 6.4 
* it. * 
G. 


On Default of Payment of the 
20. every Month after Con- 
viction, the King may ſeize 
two, Partsi of the Offender's 
Lands, and all his Goods, Conviction. 
chaos tt. % 21 1 
ut on no other Conviction but ſuch as ſhall be 
on an Indictment, nor without a. Judgment, 
except in the Caſe of a Proclamation, ch. 10. 


ſect. 41, 42, 43, 44. | 
Nor can he 'in any Caſe ſeize the Lands, or 
without an Inquiſition, : 


The Danger of 
not paying the 
20 l. for every 


Aonth after a 


grant over the Goods 
ch. 10. ſect. 45, 46. 


. 
0 * 
&. + » * 


No Recuſant convict can practiſe Diſability of 
Law or Phyſick, or bear an Office  Recnſants , 
in any Court or Camp, (ch 10. Kc. 

ſect. 48.) or be Executor, Admi- 
niſtrator, or Guardian, ch. 10. ſect. 9. 


All Recuſants ſhall be bound to the Good Beha- 


viour; ch. 10. ſect. 50, 


Such Offender is whally diſcharged How they ſhal! 
by his Contarmity, as well a- be diſcharged. 
gainſt the King as the Subject, be- 1 
tore or after Judgment, ch. 10. ſect. 50, 5 1,52, 5 3. 

Alſd an Heir who conforms ſhall hold all the 
Lands diſcharged, which were not ſeized in 
the Anceſtor's Life, ch. 10. ſect 55, 56. ; 

But the Lands in Fee-fimple, or Tail, of an Heir 

vrho does not conform, are liable to be ſeized, Cc. 


— 


ch. 10. ſect. 63. 
Thoſe, who keep Recuſants in their Puniſhment 
Families, abſenting themſelves a for the Ab- 
Month from Church, forfeit 10 JI. ſenceof others, 
. a Month, ch. 11. 


For other Matters. See Papiſts, Pope, Popery, Pra- 
munire, and Proteſtant Diſſenters. 


Church. wardens. 


May levy the Forfeiture of 12 d. for not coming 
to Church, ch. 18. ſect. 19. | 
Shall receive Fines for not repairing Highways, 
ch. 76. ſect. 69. | . Aa 6: 


Aa May 


E NÞ EX 


May levy the Penalties for keeping an unlicenced 
Alehouſe, (ch. 78. ſeR. 16.) for ſuffering Ti 
pling, (ch. 78. ſect. 18.) for Bua 
(ch. 78. ſeA. 20.) for Tippling, (ch. 78. ſect. 21.) 


and muſt preſent all ſuch Offences, ch. 78. 
ſe, 22. 


Are not within the Statutes which appoint the 
receiving the Sacrament, ch. 8. ſect. 4. | 
May pull of Hats in Church, &. ch. 63. ſect. 28. 


Difference betwixt civil and criminal Proſecu- 
tions, ch. 1. ſect. 5. ch. 60. ſect. 27. 


Clergy. See Houſe and Larceny, and ch. 35. ſect. 36. 
Clergymen. 

All 8 as ſuch, bound to officiate, ch. 7. 
ect. 1. ö | | 

How they are to be deſcribed in an Indictment, 

| ch. 19. ſea, 33. | \ 

Within the Statutes concerning Highways, ch. 
76. lect. 14. See Laymen, | 

The Import and Extent of the Word, ch. 7. 

| Clipping. 


High Treaſon, (ch. 19. ſect. 61.) but not within 
17. ſect. 55. | 


25 Ed, 5 : 1 
Thoſe, who ſhall apprehend and convict a Chp- 


per, ſhall receive qol. ch. 17. ſect. 64. 


Coin. 


High Treaſon to counterfeit the King's Coin in 


Gold or Silver, (ch. 17. ſect. 57.) or to bring 
into the Realm Money known to be falſe, 
counterfeit like the King's, or foreign currant 
Coin, from a foreign Nation, with an Intent 
to merchandize therewith, ch. 17. ſect. 65, 66, 
67, 68, 69. | 


High Treaſon to forge foreign Coin currant, Miſ- 


priſion to forge 1t not currant, ch. 17. ſect. 59, 


60. | 


High Treaſon to waſh, clip, round, file, dimi- 
niſn or falſify for Lucre any currant Money, 


ch. 17. ſect, 61. ; N | 
High Treaſon to make, buy, ſell, or keep coining 
nſtruments, or to maik Coin on the Edges, 
or to gild falle Coin, ch. 17. fect. 62. 
Such Inſtruments may be ſeized by any Perſon, 


and ſhall be Evidence at the Trial, ch. 17. 


ſect. 63. 3 

Felony to blanch Copper for Sale, or to mix 
blanched Copper with Silver, or to buy or ſell 
it, or any Mixture heavier than Silver, and 
looking like Gold, but not ſo good, or to re- 
ceive or pay counterfeit milled Money at a 
lower Rate than its Denomination 1mports, 
ch. 18. ſect. 1. 5 

Anciently it was Felony to tranſport any Silver, 
* Plate for the Service of a Houſe, ch. 18. 
ect. 2. | 


4 


Infants and Feme-Coverts, not guilty of a Cin 


Clergy men refuſing to uſe it, or depraving i, 


But at this Day it is lawful to trauſport ©... 
Coin, being marked at Goldlaits Tus 
ch. 18, ſect. 2, 3, 4, 6. 1 

Penalty of 5001. for caſting Bars of Silver in 

Imitation of Spaniſh, ch. 15 ſect. 2. 

Six Months Impriſonment for common Broken 
to buy or ſell Bullion, ch. 18. fect, 6. 
Anciently Felony to multiply Gold or Silver 
but not at this Day, ch. 18. ſect. 7. Ker 

Connterſeiting. | 


Collufion, ch. 83. ſect. 28, &. 
Combat. 


Kill another in lawful Combat, juſtifiable, ch. A 
| ſect, 16. 111. | 


Command, 


from a bare Command, ch. 64. ſect. 35, 
Common, 


How far within the Statutes of forcible Entries 


Common Law Courts, | 


Premunire to draw any out of the Realm in 
Plea, whereof the Conuſance belongs to the 
. King's Courts, or to ſue in other Courts tod. 
feat the Judgments given there, ch. 19, ic. 
14, 15 d | ; 
Proceedings by Commiſſioners of Sewers againlt 
a Judgment at Law, (ch. 19. fect. 16) and 
Suits in the Admiralty, or Spiritual Coutts 
| for a Matter appearing by the Libel to be d 
temporal Cognizance, (ch. 19. fect. 18, 19) 
| BY. as ſome . ny mw ow 
Equity to impeach a Judgment at Law, (ch 9 
— 1 are within the Danger ot tlus 
W. | voy 
How far the Common Law Courts may kt 
Cognizance of Hereſy, ch. 2. fect. 6, 7, l 
Monopolies triable only in the Courts of Liv 
1ſt, 10% 11. 


Common Prayer, See Afray,, E. 


_ forfeit one Year's Profits of their Pomona 
Ce. by Statute, and may be deprived b : 
1 8 Law, whether they have an) Ci 
* 7. ect. I 2, 3 4. : | 
Laymen depraving it, forfeit 100 Marks, of 
ch. 7. ſect. 5, 6. | 


Companions. Sce Acceſſary. 
Computation of Time. 


Where by Lunar Months, ch. 10. ſect. II. 
Where by Kalendar, ch. 82. ſect. 13. 


Compntation of Miles, ch. 12. ſect. 15+ 
(an 


| Fe 


P ch. 59. ſect. 3 : ö TI 


cunſrmity. See O ers Church, Papiſts, Proteſtant 
mY 5 and Klas. FAR . 

Conjuration, ch. 3+ ſect. 1, 4. 

e Conſent, 


IMartiage within the Age of Conſent makes not 
ate Marriage Felony, ch. a3. fer. 6. | 


Conſpiracy, = 
4 Conſpiracy to levy War againſt the King's 
| E bo hen Treaſon, ch. 17. ſect. 9, 7. 
4 2 to raile the Price of Victuals or 
Work, highly Penal, ch. 80. ſect. 10. - 

A Conſpiracy falſly to move Pleas, or to indict, 
| or here to-prejudice a Man, a High OE. 
| fence, (ch. 72. ſect. 1.) and a good Ground 
for an Ingictment, or Action on the Caſe, 

| whether the Party wronged be acquitted ' or 
| not, though it come not within the ſtated 
Form of Writs of Conſpiracy, ch. 72. fect. 2. 
Ill is no Excuſe of ſuch a Conſpiracy, That the 
| Indictment was 1nſufficient, - or that it im- 
W potted no Scandal, or that the Court had no 
| dude, (ch. 72. ſect. 3.) or that the De- 
_ acted only as a Witneſs, ch, 72. 


ect. . 
But it is a ſafe Defence, That the Defendants 
| acted only as Jurors in a criminal Matter, 
(ch. 72. ſect. 5.) or as Judges in the Face of 
the Court, (ch. 72. ſect. 6.) or that they had 
2 Caule tor the Proſecution, ch. 72. 
ect. ). | 


| Allo it is a ſure Defence againſt a Writ of Con- 


in tae Nature of it, that only one was guilty 
it, ch. 72. ſect. $. » | 


' ned and pay Damages; thoſe convicted at 
me Suit of the King, thall have a villainous 
udzment, ch. 72. ſets, | 


Conſtable. 


all ey the Fines for not Repairing the High- 
| gh (ch. 76. ſect. 67.) and account for 
Shall ai 75. leet. 68, 69. es | 
x 5 N in making Taxes for Bridges, 
May 0 the Penalties for keeping an unlicen- 
Tippli houſe, (ch. 78. ſect. 16.) for ſuffering 
(ch * (ch. 78. fect, 18.) for Drunkenneſs, 
Wa ry 20.) tor Tippling, (ch. 78. lect. 21.) 
© „lt pretent all ſuch Offences, ch. 78. 


lect, 22, | 
© within the Teſt-Act, ch. 8. ſect. 4. _ 


Wok I the Statut 

ain © 

May compet 3 — 
2. See Marſhall 


MTacy, but not againſt an Action on the Caſe 


* convicted at the Suit of the Party, ſhalt 


es concerning Highways, 


s to receive Gueſts, ch. 78. 


Contempt. 


A. 


e, Striking in a Palace, wherein the Againſt the 


- King actually feldes, ſo as to Kings Pa- 
ſhed Blood, puniſhable with lace, 
Loſs of Hand, Ct. ch. 21. 


lect, 1, 2. 
B. 


Drawing a Sword, or ſttiking in Courts of Fu- 
the Preſence of the High Courts ffice, by Af 
of Juſtice, without drawing Fray. 
Blood, 2 with Loſs of 5 
Hand, Oc. (ch. 21. fect: 3.) though the Perſon 
ſtriking were firſt aſſaulted, (ch. 21. ſect. 4.) but 
the bare Reſcue of a Priſoner from thoſe Courts, 
(ch. 21, ſect. 5.) or the making an Affray near 
them, but out of their View, is not ſo ſeverely 
. punithed, ch. 21. ſect. 6. 5 
Threatening or Reproaching a Judge, By Words. 
(ch. 21. lect: 7.) reflecting on the . | 
Juſtice of a Court, (ch. 21. ſect. 8.) giving the 
Lie in Meſtminſter- hal, (ch. 21. ſect. 9.) or ma- 
king an Affray in an inferior Court, (ch. 21. 
ſect. 10.) are High Contempts, Ce. EE 
Contemptuous Words to the Judge of an infe- 
rior Court in the Execution of bs Office, are 
immediately fineable and perhaps indictable, 
(ch. 21. ſect. 12.) but are only puniſhable b 
dinding the Party to his Behaviour, if ſpoke 
of ſuch Judge being out of the Execution of 
his Office, ch. 21. fect. 12, 13. | 
It is a ligh Contempt to threaten an Adverſary, 


Counfellor, Attorney, Juror, or Gaoler, ch. 21. 
ſect. 14. Kd 


So is it to diſcloſe an Examination before the 


Counſel, to diſſwade a Witneſs from giving 
Evidence, to adviſe a Priſoner to ſtand mute, 


or to diſcloſe Evidence given to a Grand- Jury, 
ch. 21. ſect. 15. 


— 
5 
8 
* 


It is a High Contempt to refuſe Contempt 4 
the King our Aſſiſtance in his gainft cheK.'s 
Counſels, or Wars, ch. 22. Prerogative. 
ſect 2. 


To receive a Penſion from a foreign Prince, ch. 22. 


ſect. 3. i | 
To Aber the King's Writs, not to anſwer Que- 


ſions of State propoſed by his Council, not to 


return from beyond Sea at his Command, or 
to go beyond Sea without it, ch. 22. fect. 4. 


D. 


It is a High Contempt to charge Cuntempt . 


the King with Oppreſſion or gainf the 
Weaknels, ch. 23. ſect. I, 2.) to | King's Per- 
abſolve obſtinate and impeni- ſonorGovers- 
tent Traitors, (ch 23. fect. 3) ment. 
to endeavour to frighten the 
King into a Change of his Meaſures, (ch. 23. 
ſect. 4.) to ſpread falſe Rumours concerning 
his Intentions, (ch. 23. ſect. 5.) to charge bat 
Wit 


with a Breach of his Oath, (ch. 23. ſect. 6.) to 
K or endeavour to eſſe him, Cc. ch. 23. 
„ 


E 


Or Til. Alſoitis a High Contempt to lle 

ny his Title, either expreſly in 

direct Terms, (ch. 24. ſect. 1.) or impliedly by 

refuſing to take the Oaths required either by 

Common Law or Statute, for the Support of 
his Government, ch. 24. ſect. 2, 3, 4, Cc. 


n See umu, C. 


1 Pacer... 


8 IS 


Scditious Conventicles indiQable at Common E 


. 3 ch. 2. 57 
ra, and roteſtant Diſſmers 


digi. 


| A Statute, 1 requires „die before ls 
- Puniſhment, ſays no more than the Law would 
eng, implied, ch. 10. ſect. 8. 


Every Jud ment. 3 5 a Convidtion, non 


© conver 10. fect | 
One Cn 18 Ae a Bar to a new Pro- 
ſecution for the ſame Offence, ch. 10. ſect. 38. 


here a ſecond Offence is more ſeverely puniſhed 


than the firſt, it muſt be committed after a 


Conviction „ ch. 40. ſect. 3. See Offence, 
Hereſy. Ss. 
. Convocation, | 
Its Power to declare Hereſy, 4 2. ſcck. 25 3.4 
_ 


Conſpiring to nf the Price of Victuals, ch. $0. 
ect, 10. 


ane. x 
wy to Vlanch i it, Ec. ch. 18, 8, "7 


Fhige $: 45 


Copy. 


How far the Copying of a Libel amounts to 2 


A Feme Covert cannot commit a 1 Theſt in 


Publication, ch. 73. ſect. 10. 


Copybold. 
Not liable to be ſcized for Reculancy, ch, 105 
ſect. 15. 
Copgbolder 


To "4 reſtored on a forcible Entry ch, 64 ſect 16, 
16, 17. 
cru. 


Where lawful to go over Ground ſown with it, 
| ch. 76. ſect. 2. 


4 


— 


INDE X 


Or to buy it for cha ge of $ 
y nge of Seed without bringing 


gg in an Indictment of Bartatry, & 81. | 


A Statute which ſaves the Corruption of Blocd, 


| Dower, ch. 40. ſect. 5. 
No Corruption of Blood an an Attaiuder of f. 


No Corruption of the Blood of a Fell 4 þ 
Puniſhable for a Conſpiracy to raiſe the Pris 


In Toe e includes a parol Promils <>, 


-—— 
And ſhe may be generally indicte 


Neither can 


Felony to burn a Barn full of Corn, 
| Caſes, to burn a Stack of . in fon 
ſect. 1, 2. i 9. 

Highly penal to ingroſs ot regrate it, ch. 30 

14, 15. 


as much to Marker ch. 80. { 


Or to buy it in the Sheaf, eh. 80. ſeQ. 4. 
But lawful to buy it for Malting, ch. do. 
2 


Or for Tranſ W when | it is at ſi 
ch. 80, ſe 26. N ns 


* * 
8 : 0 1 


His Fee of a "EO from Juries, 
1 —_ N 15 ſe ＋ 4. 
can take no Inqueſt but ſuper viſum Cor 2 
(ch. 27. ſect. 13.) and if he take them ſo (> 
Lare not trayerſable, ch. 27, ſect. 11, 
No Deodand. till the Death is * by his Iv 
queſt, ch. 26. ſect. 8. 


A Grporatione. : 
Muſt repair their own Bridges ch 75. {68.1.8 


Corporation a regate may be bound to repair 
Bridges, or other 1 * by a general Pre 
' ſcription, ch. 76. feet. 8, ch. 77. ſect. 2. 

May aſhgn Purveyors for their 2 . 
without any Danger of the Statute of Fore 
Rn ch. do ſect. 44,45. See Riots, C. 


| Corroption of Blood. 


before Juflices 


{aves the 8 of the Lands, and the Wil:3 


racy, ch. 37. ſect. 8 
ch. * teeks 8. 
| i | Coftermangers. 


of Vietuals, Cc. ch. 80. ſect. 10. 


Covenant. | 


ect. 5. 


Certure. 


Company with her Husband ; but Crin6% 
A biber Nature ſhe 28 U and even Theft ci 


his bare Command, (ch. 1. ſect. 9, 10,1 
£ ſect. 19.) but ſhe cannot Real her Hub | 


' band's Goods, ch. 33. ſect. 19. 4 for Cris 


ſt W 
not capital, but not * again « 
her Husband, ch. 1. fect. 12, 13. ch.! 


Le ſhe be guilty of a forcible Entry N 
his bare Command, ch. 64. ſect. 35. 
Ii 


' . 1-ub(ful; whether a Obnvicton of 4 Wife 
* an —— be a Bar to an Information 
againſt the Husband, ch. 10. ſect 399. 
Ye perhaps ber Leaſes may be ſeized by Force of 
ſoch a Conviction, ch. 14 | 
Ge Huhand and P apift, B. C. 
Council Privy. 3 - 
| do affault a Privy-Counſellor in the Exec- 
2m of his Office, ch. 18. ect. 9. . 
The fame Crime for a Court-Servant to compaſs 
his Death, ch. 18. ſect. 8. 


ch. 22 ſect. 4. $43 | 


4 | 4 | , AT : 1 974 * ' = ? 101 5 199 | 
We puriſhable for ſhewing a falſeDeed in Evi- 
dence, ch. 70. ſect. ia. 


 Counterſeiters | E 
RE i are erg 
thority, or who acting under his Authority 


make 1t too baſe an Alloy, are Counterteiters 
Ay and Traitors, ch. 17. ſect. 55. See 


bn de Commun Law Courts, Spiritual Courts, 
 Onengts, B. King's Bench. 
05 on: - 
| Currants, 


4 * the Statute of Foreſtalling, ch. 80. 


Cn. 
for Puſhed, ch. 6. ſect. 4. 
{i tes 
1 ul to export it, ch. 80. ſect. 30. 
al — 


—  _ 


—Y 
* FA oat. —_— 
—_— - 


— 


Damages, - 


HAT : | 
Weg ras te coed fr Fang, 


Death caſual, ch 26. — 


-hly Penal to difobey the Summons of the 
4K or to refuſe to anſwer their Queſtions, 


INDE X 


Dead Body. 
tb g * 


Felony to take it up to employ it in Witchcralt, 
4/5 das; SOON 


„ 
What Debts i the King bind an Heir in Tail, 
a 1. tc J oO 
Deceits, ch. 71. and ch. 83. ſect. 28, Ge. 
Otcies dannen. Ste ch. 85 ſect. 10, 11, Ec. 
Declaration againſt Popery. 
How far criminal to refuſe it, ch. 14. 
Where Felony to take them, ch. 3 3. fed. 26. 
| e 


Where one may juſtify killing another in his 


own Defence, ch. 28. ſec. 24, 25. f 
Where he can * excuſe it, ch. 29. ſect. 13, 
14, 15, 16, 17. See Homicide. 


Demurrer. 


211 | ne | + „ 
Judgment on Demurrer, a ſufficient Conviction, 


ch. 10. ſect, 9. | 
| Devdand. ; 


Whatever moves together with the Thing, which 

occaſions a Man's Death, and any way contri- 
butes to it, (ch. 26 ſect. 3, 6.) is forfeited as 
a Deodand, unleſs it were fixed to a Freehold, 
ch. 26. ſect. 5. | 


Whether the Perſon ſlain were of Diſcretion, or 


not, (ch. 26. ſect. 4.) ſo that he die within the 
Year and Day, (ch. 26. ſect. 7.) and were not 
cn. the open Sea at the Time of the Hurt, ch. 26. 

ect. 6. . | | 
Nothing can be ſeized as a Deodand before the 


Coroner's Inqueſt, after which the Sheriff is 


anſwerable for it, &c. ch. 26. ſect. 8. 
Deprivation. See Spiritual · Courts. 
Detainer, See Forcible Entry and Detainer. 


Dice, ch. 71. ſect. 1,3. 


| Dil bility, See Madman, Infant, Coverture and Plea. 


| Diſcretion, ' + 


How far required to make one guilty of a Crime, 


1. | a 
' The aſſeſſing of Fines on Offenders, (ch. 63. 


| ſeR. 20.) and the Binding of Perſons to their 
Good Behaviour, ch. 61. ſect. 4) left to the 
Diſcretion of the Juſtices. | . 

So is the Awarding of Re · reſtitution on an Indict- 
ment of forcible Entry, ch, 64. ſect. 62, 63, 


„ 
ene 


I N DE X 


Diſpenſation. 


No Diſpenfation of * Statute ink bu = 
Offices, ch. 67. ſect. 5 ” ing 


Diſſeiſin. See Forcible Entry, " I. 
Diſſenters. See Church, and Proteſtant Discus 
Ditches. 
How to be clot and ſcowred, ch. 76. ſe. 26, 
2, 53» 94» 55* 


ere new ones may be made Sury 
ch. 76. ſect. a by e 


Where — 7 wh as Nuſances at Common Law, 
ch. 76. ſect. 48, 50. 


Dj ree, 


A Ga ons not Felon after a Divcice 
a Mens & Thoro, ch. 43. oy 5 


Dogs. 
No Felony to ſteal them, <. 33 ec 23. 
Doors. 


Where lawful to break chem _—_ to preſerve the 
Peace, ch. 63. ſect. 16. h 


Dovecote. See Lord of 4 Manor, 21 Nu ance. 
Dower, 


a Fil de 4 hall have her Dower, 
ect. 8. Fes Oe . 


Drovers.. 


The Wife 
"0 25+ 


iow 1 to be 1 ch. $0. ſect. 40, 41. | 
Not to travel on n the Lord's Day, © * 6 0 3: 


 Drunkenneſs | 

2 ſect. 20.) A” fabjefs Sea- 
men to a a ch. 6. ſect. 5. | 
Excuſes no Crime, ch. 1. {et 6. 

Ne du, ch 75 ce. . 
| 127 Z 

Where one, who kills another in a Duel, that be 
uilty ot Murder, ch. 34, ſect. 21,22, Ge. 


igh Crime barely to fight one, or tb ſend a 
| AA ch: 63. ſect, 3 21. 


Forſeits 54. 


— 


Eaſement. | bigs 5 
| N of within the Statutes: N bereite baue, 
ch. 64. ſe, 41. 
Ecclefaftical, 1 | 


Poſſeſſions within the Statutes of forcible Entries, 


ch 64. ſect. 31, 


3 be guilty of High Treaſon, ch. j 


For Courts. See Spiritual-Conrts.. 
| Education, Popiſh, ch. 15; ſect. 1 2 3 
Where it ſhall be Larceny to feat them, cif 
Qt. 27z _ , | 
5 Emil. Wintet 
TO guilty of Felony, ch. 54. 45 0 
uu 
Where the Parties Election to ſuffer Impriſoo 
ment in Lieu of a Forfeiture is taken away h 
the Act of God, Quere, if he ſhall be dich W 6 He 
of the Forfeiture, ch. 7. ſect. 6 m. 
King has the Election to proceed againſt ſome 0 For Po 
fenders, either as guilty of Treaſon or Prem Where 
nire, ch. 19. ſect. 5. mur 
Alſo he may pw againſt Non. jurors, either call 
on the Statutts of Præmunire, or on the mille ed 
Statutes, ch. 24. ſect. 5. 
Embeſment. See Imbeſlment. 
Embracery, D 
Want 
What ſhall amount to it, ch. $5. |, 1, 2, 136 whe 
What Acts of this Kind are altogether unlawtul Fckne 
ch. 85. ſect. 5. Mat 
In what Circumſtances ſome Acts of this Natur Yee 
may be lawful, ch. 85. ſect. 6. Mi 
How reſtrained by Common Law, ch. 85. {1 . 
How by en ty 85. ſect. 8, Ge. 
5 Emiſſion, a be 
Neceſſary in a Rape and Sodomy, ch q beck! pro 
ch. 41. . 
Enemy. ; 
a | No! 
Lawful for any one to take up Arms agal ch. 
them, ch. 63 ſect. 10. 
Engleſchire, ch. 29. ſet. 0 30,24 ch. 31. ſecd. i 4 
Engroſſing. See Foreſtalling. ” f 
Enqueſi. See Inquiſition and Armour. { 
Entry. See Burglary and Forcible Ent ij. 97 
Equity 
One may lawfully _ 1. o_ of an cad | 
table ntereſt, ch. 83. ſect. 
Error. | Ih 
c 
What 123 are Heretical, ch. 2. ſe. : 2. | Repy 
No Writ of Error lies for any Record otic | Th 
not amount to a Judgment, ch 19- | 5 
Yo 
| be 


4 


1 V D 


Ertor tending to the King's Pre- 
* 1055 Conviction 5 r not R to 
Church, bur no other Error, ch. to. {Rt 29. 


| Evaſion. 


w ndt to be evaded. See Frans Lali. and 
1 d ch. 31, ſect. 24, 25. | 


Evidence: : 


ace to give ĩt offciouſly, RY $3. ſe: 6. 
＋ be lg in Evidence, arid by whom. 
dee Special Phalines, Uſury, Coin, and Witneſs. 


58 See Armour. 


W For Hereſy, ch. 2 e 11. 
ns Jin a Church, ch. 63. &R. 24s 265 26. 


For Popery, ch. 12. ſect. 1, 2 3 5, 6 
Whetes a 2 makes a Man, 7 , 5 ö fatto, 7 5 


municate for an Offence, yet he muſt judi- 
| cally appear to have been guilty, ch. 63. 


Os 
Excyſable Henicie Fee Homicide. 
| Exciſe 


who gave it, ch. 31. ſeR.10. 

vickneſs ſor Part of the Time, no Excuſe for a 

oor from Church, ch. 8 ; 65 5 
pect kadin IgA), 1. 4, 

Miſchaxce, Riots, Hf. and C B ; 


Execacion. | 
Olm Infant, reſpited in Diſcretion, ch. 1. ec. 8. 
Homicide B. See Madman. 
: | Exemption. 


No Exemption from the | Repairn of Bridges, 


ch. 7j. &, 18. 


Exportation 
0f Sheep 


Of Gol at Wool \ Felony the ſecopd Tice, 3 ſect. 6. 
What ſhall be forfeited by a Felo de rn ck 27. 


d and 8 Silver, how far lawful, ch. 18, 
0 Cor? 5 3557 6. 


e ee ts 
des ch. . fleſh, 3 Cheeſe and' Can- 

Of Ale Beer, Ges or Mum, ch. 80. ſect. 30. 

Egxpoſtin See Statute and Penal - Statute. 

5 Extortion, | 


Wh | 
W it is i in a large, and what in a liel Keule, 


Regul 
oy ah do publick Officer could. take an 


ns whatſoever for doing his Off 
e ha Seren peien for 15 ch. 68. 1 © ; Hough 


ee and the . 


wat & Care of a Wound « no > R for him 


i be purſuant of the Judgment, and by a 
Officer b | Mult be of \the A 8 of Diſcretion, and Compoe 


rom * before Juſtices in 


E X. 


Eyre, and all ſtated Fees, of Offics of Courts ; 
of Juſtice, have been always thought lawful, 
ch. 68. ſect. 3. 


Alſo other Officers have been allowed by Statute 


certain Fees in ſome other Caſes, but they are 
uilty of Extortion if they take more, neither 
n they maintain an Action on a Promiſe o 
more, ch. 68. ſect. 4 


Extortioners ate et by Fine and Impri- 


— nd moval from their Offices, &c. 


ch. 68. le 


1 em 
ee. * 4 "Y ah 1 _ Pe" | A&A 


Fairs. 


GElling Ale in them needs *. o Licence, ch. 78. 
fla 


ſect. 11, 16. See Foreſt 


Fal ſe-Tokens. 
A High N to get any Money by them, ch. i. 
A Farihings, 


. of them not Treaſon, ch. 1 7. ſect. 57. 
Faſt- Day.. 


3 


The Appointment of Faſt-days merely Political, 


ch. 6. ſect. 3. 
| F (1 7 8 


How far lawful to take them. dee Extortion. | 
Fee- ſimple and Fre- ral. 
How far a Recuſant's Heir i is chargeable for his 
Anceſtor's Offence in reſpect of any ſuch Lands, 
ch. 10. ſect. 56. 


Felo de "7 


Mentis, ch. 27. 


Neo de tha chat be mull be Madman of Courſe, 


ch. 27 
In ſome Caſes a may be a Fels de ſe, who only 
intended to kill another, ch. 27. ſect. 4, 5. 


But he muſt be ſome way an Agent to it, (ch. 27. 


ſect. 4, 5.) and therefore he, who perſwades ano- 
ther on kill him, is not a Felo de ſe, ch. 27. 


ſect. 7, 8. 
N; 5 7 veſted in the King before Inquiſition; 
27. ſe 


Day. 
Felony by Comenon Lay. 


Its eneral Nation, ch. 25. ſect. 1. 


Io be expreſſed by no Periphraſis, b. 26. £6. 1. 


Included in High Treaſon, ch. 25. ſect. 2. 
Always accompanied wi 
, ch. 25. ſect. 3. 
Not imputable to a bare Intention to commit it, 
ch. 25. ſect. 3 
Where the Killing of a Felon may be juſtified. 
See Honicide, C, E. 


The. 


—— EEC OT COLLIE f — 
= 


ct. 9. See Coroner, Corruption of Blood, 
4 Forfeiture, Inquifition, Pardon, Tear and 


ith an evil Intention, 


I ND E X 


in an Indictment 


Work File 5 e 

Maibem, etotiy at Law, 2 dect 3. 
Hum by Se. 

From what Words it ſhall be conſtrued, ch. 4 


ſect. 1, 2. . 
Where a ſecond Offence is Felony, it requires a 
previous Conviction of the firſt, ch. 40. ſect. 3. 


It ſha)l have Tike Incidents as a Felony at Com- 


mon Law, ch. 40. feR. | 
The Repeal of a Statute makes an Offence no lon- 
ger puniſhable as Felony, ch. 30. ſect. 6. See 
Statute. | FR 
Feme-Covert. | Sce Covertare. | 
a. 


To be aſſeſſed by the Diſcretion of the Court, 
ch. 63. ſect. 20. | 


For not Repairing the 1 * _— 
7 9, 70, 73˙ 


eltreated, (ch. 76. ſeR. 67, 6 
and applied, ch. 76. ſet, 23. 


Fiſh, 


Not to be foreſtal led, engroſſed or regrated, (ch-$0. 

fect. 14, 15.) except in ſome ſpecial Caſes, 
„ | 
Appointment of Fiſh- Days merely political, 
ch. 6. ſect. 7. 


ect. 7 | 
Where Felony to take Fiſh, ch. 33. ſect. 25. 
Forcible Entry and Detainer. 


The Deſect of At Law any one who had a Right 
the Common of Entry might uſe Force, ch. 64. 
Law. Ker” : Y 
But this Liberty being much a- 
- bufed, was found neceſſary to be reſtrained, 
R ch, 64. lect. 2. n N 9 
Yer it is made punifhable only at the King's 
Suit, ch. 64. ſect. 3. VV 


2 
B | | 
* 0 » * 


e by EV, PET PS . y ; BETS 
The Provifi- By 2 E. 3. If Arms be made uſe of, 
vn byStarme,” they may be feized, rhe Offender 


» 
8% 


. impriſoned, but the Party guſted 


cannct be reſtored, ch. 64 ſect. 5. 
By 5. K. 2. 7. thoſe, who enter with ſtrong Hand 
and Mukitude of People, are to be impriſoned 
and tanfomed, ch. 64. fect. 6. 
By 15 K. 2. 2. Such Offenders holding a Place 
forcibly, are to be convict by the Record of 
any Juſtice of Peace, and committed till they 
pay a Fine, ch. 64. ſect. 7. 3 
It is holden, That ſuch a Record on View is nat 
ttauerlable, and that the Juſtice. may aſſeſs the 
Fine, hut ought not to commit the Party after 
_ the Pact, WG 
By 8 H. 6. 9. like Remedy is given on a forcible 
Detainer (ch. 64. ſect: 9.) alſo the jou 1 
impowered to 1nquire of a fgtcible Entry or 


Detainer, and upon the Lnquifitiou, to cauſe 


4 


of One ſhall not be ſaid to make an 


Not Entry can be adjudged forci · 


Eccleſiaſtical as well as Temporal 


the Lands to be re. ſeized (ch. 64. ſe. 
the Sheriff is to return a ſu — 1 
ſevere e % 1 I.) alſo Cats 
ration Hea cers have like Pow : 
ſect. 12. | 5 T1 6 
But Perſons in Poſſeſſion three Years Three 7,,, 
before the Inquiſition are not to Poſſeſſun, 
be ouſted by it, ch. 64. ſect. 13,14. 
Copyholders and Leſſees forcibly Copybolder 
ouſted by the Freeholder, are pro- | 
vided for by 21 Fac. 1. 15. ch. 64. ſect. 15,16, 17 
But a Leſſor has no Remedy againſt "A 
a Leſſee ouſting him 1 


Lim. 
ch. 64. ſect. 17. 8255 


; * 


8 | What an Ex 
Entry by a bare Agreement, try nin 
(ch. 64. ſect. 24.) or without theſe Sa 
ſome Claim, expreſs or implied, 

(ch. 64. ſeR. 20.) but without an actual Ouftr 
he may, (ch. 64. ſect. 21) or by a bare Con- 
tinuance in Poſſeſſion, (eh. 64. ſect. 23.) or by 
accompanying the principal Party, ch. 64, 
ſect. 22. | TT : 
D. 
What Forcei 
required 1 


make an Ex 
try forcible. 


ble, but only either in reſpect of 
ſome Act of Violence, as beating 
the Poſſeſſor, or breaking open 
Doors, Cc. (ch. 64. ſect. 26.) r 
in reſpect of ſome Terror by Threats of ſon: 
bodily Hurt, whether by one or more, unuſul 
Armour, or Number of Servants, Cc. ch. 64 


4 


r N 


A Detainer may be forcible in re- What 10 
ſpect of the like Threats, Num- male 4 Dr 

bers, or Arms, as will make an tainer ſo. 
Entry forcible; or in reſpect of 
ſhutting one's Doors againſt a Juſtice, but nd. 
from a bare Refuſal'to go out of a Hoult, 
ch. 64. ſect. 30. 


P. 
What 71 
Poſſeſſions are within theſe Sta- ſons art vl 
rugs; ao one ay be aul er 1h 5 
a forcible Detainer of any Poſ- tutes. 
ſeſſion, but not 10 a e al | 8 
ment. and he may be guilty of a forci 1 
155 any Foto for a - 7 Writ of Eni 
lies, ch. 64. {cc 31. oy 
None can be guilty 1a reſpect of Who 14) b 
Land, whereof he himſelf hath guilty. 


the fole lawful. Poſſeſſion, and 
another the bare Cuftody, (ch. 64. ſecl. 3 


but a Jointenant may be guilty, (cb. 6+ 
leck 33.) 
© feaſible Palſeſion 
may an Infant ot 


* 
> 
: — 


may every Perſon, who has 
2 cron, (ch. SA. ſee, 34-) 10 all 


eme · Covert acting in — 


den Perſons, and not barely commanding 


0 others, ch. 64. ct 35. 
| H. 


mharoaghtro The Caption of the Indictment 
Form 


ſect. 36. | 
v Cer- The Pofleion wherein the Force 
4% of the was committed muſt be certain- 
1 deicribed, and is not ſuffi- 
ciently aſcertained by the word 
Tenement, or a disjunctive Expreſſion - of 

Things of different Natures, ch. 64. fect. 37. 
An Indictment on 15 K. 2. needs 
Poſen and only ſhew, That tome Perſon 
E fate was in Poſſeſſion; but an Indict- 
= ment on 8 H. 6. muſt ſhew, 
That the Party had a Freehold, and on 


ler 21 Fac. 1. That he had a Term for Years, &c. 
on- ch. 64. {ect. 5 | BY 

by puny in ſuch an Indict- 
64. ithout Re- ment is a fatal Fault, as where 


pvgnancy. it ſets forth a Diſſciſin of a Leſ- 
ſee for Years, or of one who is 


lect. 39. 1 | 
An Indictment on 15 R. 2. muſt 


Ey Firce, thin » ſhew, That both the Entry and 
le. the Entryand Detainer were forcible, but an 

Drrainer, Indictment of 8 H. 6. needs on- 
ome . That one of them was 
{ul 16 ch 64. fect. 10. | 


No Indictment can Warrant a 
Reſtitution, unleſs it ſhew a 
Continuance of the Outer, 

ch. 64. ſect. 41. | | 

The Ouſter ſhall be intended to 
Time and have been at the ſame Time and 
Place, Place with the Entry, without 


adding adtunc & ibidem, ch. 64. 

I, ſect. 42 
lllicite er- Th 

bulit inde, 


Continuance 


ite Oufer, 


are implied in the Word Diſſeiſi- 
vit, ch. 64. ſect. 43. mY 


It is neither neceſſary to have the 
Ae 2 Words Vi & Armis, or to ex- 
4 


ch. 64. ſect. 44. 
. 


5 Reſtitution be a 
Arn, can be awarded onl 

10 in, of of Tenements viſible and ops. 
fan, 1 real, (ch. 64. ſect. 45.) and to 
Fam, one, who was ſeized of an actual 


wheiter . . Which alone ſeems neceſſary, 
aq 0 it were by Right or Wrong, ch. "A 
K. 


11 Juſtices but thoſe beſore 
found, or th ya the Indictment was 
5,51, Ling Bench, ch. 64. ſect, 49, 


the needs only ſhew, That the Ju- 
be Indiet» {tices before whom it was taken, 
. were Juſtices of Peace, ch. 64. 


faid to have been always in Poſſeſſion, ch. 64. 


e Words Illicit? eæpulit and inde, 


Wen. - preſs a Complaint to the Juſtice, 


Freehold, (ch. 64. fect. 46.) 


2 them. Reſtitution can't be awarded by 


MD EX 


The Sheriff may raiſe the Poſe to 
execute it, . 64. ſect. 52. Poſſe. 


Lo 


The three Years Poſſeſſion, which The three 
ſhall bar a Reſtitution, muſt Tears Poſſeſ- 
have an uninterrupted Conti- ſon. 
nuance, (ch. 64. fect. 53) and | 
regularly ought to be lawful, ch. 64. ſect. 53.) 
but perhaps does not neceflarily require that 
the firſt Entry was peaceable, ch. 64. ſect. 54. 

The Allegation of it ſtops Reſtitution till it be 


tried, tho' it ſhew not any Title or Eſtate, 
ch. 64. ſect. 55. 


Before the Day of the Indictment, and before 
the Indictment, in 31 E. 11. have the ſame 


Meaning, ch. 64. fect. 56. 
Alſo Reſtitution muſt be ſtayed | 
till the Defendant have Notice Wotice. 
of the Charge againſt him, (ch. 
64. ſect. 59.) and if he appear and 
tender a Traverſe, it muſt ſtay Traverſe. 
till ſuch Traverſe be tried,(ch.64. | 
ſect. 57.) and ſo much found as will warrant 
a Reſtitution, ch. 64. ſect. 58. 
It can be ſuperſeded by no Ju- | 
ſtices, except {ome of thoſe be- Superſedeas. 
fore whom the Indictment was 
found, or the King's Bench, ch. 64. ſect. 60, 61. 
The King's Bench may grant a Re- | 
reſtitution to the Detendant, up- Ke. reſtitution. 
on the Reaſonableneſs of his | 
Caſe, conſidered in his whole Circumſtances, 
but is not bound ta do it, ex Kigore Furis, 
ch. 64. lect, 62, 63, Cc. IN 
For other Matters, See Homicide. C. 


Feorcible Marriage. See Marriage. 
Foreign. 


What ſhall be ſaid to be a foreign Nation, ch. 17. 
lect. 67. See Foreſtalling, B. | | 


Foreſtalling. 
A. 


All endeavours to raiſe the Price How puniſhed 


of Merchandize, come under at Common 
the Notion of Foreſtalling at Lam. 
Common Law, ch. 80. ect. 1, . 


2.) which was anciently puniſhed with Pillo- 


ry, and always with Fine and Impriſonment, 
ch. 80. ſect. 5. | | 


501 


By Statute its Notion is confined How by Sta- 
to the Foreſtalling a Fair, or tate. 

Market, (ch. 80. fect. 12) and 

it is puniſhed with two Months Impriſon- 
ment, and the Forfeiture of the Value of the 
Goods, &c. ch. 80. fect. 21, 22. 

It is unlawful to foreſtal many In ſome Caſes 

Things which it is Jawful to nlanful, 
engroſs, as Barley for Malting, where Ingroſ- 
(ch. $0. ſect. 25.) Fiſh, (ch. 80. ſingis lawful. 
ſect. 32.) Victual bought by a g 

Ccce | Vice 
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Victualler, | (ch. 80. ſect. 36.) Corn bought 
to be tranſported from one bart of the Realm 
to another, (ch. 80. ſect. 39.) Cattle bought 


by a Drover, (ch, 80. lect. 40.) or by a 


Badger, Cc. (ch. 80. ſect. 41.) Proviſion for 
Shipping, (ch. 80. ſect. 43.) But it is not made 
unlawful by Statute to foreſtal Sea-Fiſh un- 
ſalted, (ch. 80. ſect. 33.) or foreign Victuals, 
ch. 80. ſect 35. See Information. | 


Forfeitare. 


| | — 

No Forfeiture of Lands or Goods for Hereſy, 
ch 2. ſeet. io. og 
The Limitation of it to the King in a Statute is 

mere Surplus, ch. 10. ſect. 33. 

When ſaved by Death, ch. 7. ſect. 6. 

The Forfeiture of a Deodand, or of the Goods 
of a Felo de ſe, ſhall relate to the Stroke, and 
can be ſaved by no Alienation, ch. 26. ſect. 7. 
ch. 27. ſect. 1. | 


But it may be ſaved by a Pardon before the In- 


quiſition, ch. 26. ſect. 8. ch. 27. ſect. 9, 10. 
Forgery. 
A. 


What ſhall be ſaid to be Forgery at Common 


Law, ch. 70. ſect. 1. | 


Forgery at Forgery in making an antedated 
Common Law. Deed, ch. 70. ſect. 2. 


In making a Will, or inſerting Legacies in it 
without Direction, ch. 70. ſect. 2, 5. 
By fixing another's Hand or Seal to a Writing 
without his Privity, ch. 70. ſect. 2, 3. 
By inſerting into an Indictment the Names of 
| 2 againſt whom it was not found, ch. 70. 
ect. 2. ; | 
By making a material Alteration of a true Deed, 
ch. 70. lect. 2. | | 
No Forgery to write a Deed in another's Name 
by his Command, ch. 70. ſect. 3. 
An Alteration of a Deed prejudicial to none but 
him who makes it, no Forgery, ch. 70. fect. 4. 
A bare Nonfeaſance, no Forgery, except in ſpe- 
cial Caſes, ch. 70. ſect. 6. | 
Forgery of a Writing, which if it were a true 
one, would be of no Validity, ch. 70. ſect. 7. 
Forgery of Records, ch. 70. fect. 8. | 
— Of other authentick Writings, ch. 70. 
ſect. 9. FO Ls | 
— Of Deeds or Wills, ch. 70. ſect. 10. 


Forgery by — Of Writings of an inferior 
Statute. Nature, ch. 70. ſect. 11. 


B. 


Forgery or Publication of any falſe Deed or 
Will, whereby any Freehold or Copyhold 
ſhall be moleſted ; how punithed for the firſt 
Time, ch. 70. ſect. 12. 5 00 

Forgery or Publication of a falſe Writing con- 
cerning a Term for Vears, Annuity, or Releaſe 
of a Thing on, how punithed for the 

_ firſt Time, ch. 70. ſect. 13. pk 

ſect. 14. 


The ſecond Offence, Felony, ch. 70. 


By what Juſtices theſe Offences are t 
Rowe c 70. ſect. 15. o bed 
Spiritual Courts in no Danger of the Statute fi 
proving a falſe Will, ch. 70. ſect. 16, 


C. 


A falſe Cuſtomary is within the Expofiin 
firſt Branch, (ch. 80. (&&. 17.) ontheS:uy 
So alſo is a forged Leaſe for | 
Years, in the Name of one ſeized of an lite 
ritance, but not a forged Leaſe in the Nane d 
a Leſſee, ch. 70. ſect. 18. 

A forged Will in the Name of a Leſſee for Ven 
is within the ſecond Branch, ch. 70. ſed. 1y, 

Forgery relating to Lands in Jreland, (ch. 5; 
ſet. 20.) or purporting a Gift of perſon 
Goods, (ch. yo. ſect. 21.) or of a Statute $4 
ple, (ch. 40. ſect. 22.) is no way within th 
Statute, but the Forgery of a Statute- Ma. 
chant is, ch. 70. ſect. 22. | 

He that is informed of a Forgery can't fisch 
publiſh the Deed, tho he do not know it 0 l 
forged, ch. 70. ſect 22. | | 

The Damages to the Party grieved by i Releal 
of a Bond, to be governed by the Penalty 

ch. 70 ſect, 24. See Indictment, Conviction, Off 


Frauds. See Cheats. 
Frans Legit. 


The Law not to be evaded by 2 Fraud, ch.; 


ſect. 8, 10. ch. 38. ſect. 5. ch. 73. lect. 5. K 
“» | 


Freehold. 


No Larceny in taking Things annexed to i, 
ch. 33. lect. 21. 


Freſh Suit. See Riots, E. 


Game- hou ſes. 


. (Omen Game- houſes indictable as Nufance 


ch. 75. ſect. 7. | | 
Gaolers. 


May juſtify killing a Criminal endeavouring © 


_ eſcape, ch. 28. ſect. 12. * 
Guilty of Felony for compelling Perſons to 


come Appellors, ch. 51. 
Nat to be aſſaulted tor doing their Duty, ch. Al 


ſect. 14. = eee 
How puniſhable for miſuſing 2 Prifoner, +" 
ch. 66. ſect. 2 | 


Gate, 


In a Highway, how far a Nuſance, ch. 75 
ſect. 9. ch. 76. ſect. 50. 


G 2 Iffue, See Special Pleading. Cat 


God. * 

ing any Perſon in the Trinity to be God, 

| gig Hori That there are more Gods than 
ane, how puniſhable, ch. 2. ſect. 11. 

Denying God's Being or Providence, how pu- 
niſhable, ch. 5. ſect. 1. IN 


bn 
pa Gold. See Coin. 
lhe Goldſmith. 


lion to be exported muſt be marked in Gold- 
Mühl, &c. ch. 18. ſectt. 3. 


1 7 None but Gold ſiniths or Refiners to buy or ſell 
1 Bullion, ch. 18. ſect. 5. SS e re 

e Nth 

in the | Goods, 

* What are mere perſonal Goods, ch. 33. ſect. 21, 
fafel Sc. See Larceny, D. ; 
t0 1: Thc Import of the Forfeiture of Goods in a Sta- 


tute, ch. 10, ſect. 1 q Er : 
The King may ſeize a Recuſant's Goods, but can't 


ch. 10. ſect 46. 
bmernment. See Contempts, D. | 


Gun · Ponder. 


Grand Fury. 
Cannot find Part of a Bill true, and Part falſe, 


* 


| ch. 64. ect. 40, 58. | 
to | | 
. Grant, See Goods, ch. 10. ſect. 46. 


Gravel, 


Where the Surveyor of the Highwa 4 dig for 
it, ch. 76, ſect. 29, 40. n 


Gueſt, 
HW o Larceny, ch. 33. ſect 6. 18. 
ances, N | 


1 


HFlabeas Corpus. 


-Hackney- Coachmen, 
Fermitted to work on a Sunday, ch. 6. ſect. 3. 
Hererico Comburendo. See Hereſy. | | 
75 e 
Where it 15 


| 0 
Cos. | 33 ſe, 23,20, 27. 


INDE X. 


grant them over without an Inquiſition, | | 
2 Anxiently Hereticks and Sorcerers might be 

burnt by the Writ de Heretico comburendo, but 
not at this Day, ch. 2, ſect. 10, 11. ch. 3. 


lunſul for any one to import it, ch. 79. ſect. 21. 


ene committed for Hereſy, chap. 2. 


Felony to ſteal them, or their Eggs, 


| Hedges, See Highways, l. 
Hier. 


How far a Recuſant's Heir is chargeable for his 
Anceſtor's Forfeiture, ch. 10. ſect. 55, 56. 

Heir apparent may maintain his Anceſtor, ch. 83. 
ſect. 13, 14. EF | 


Hereſy. | 


ho Errors are to be eſteemed heretical, ch. 2. 

. 

The juriſdiction of the Convocation over Here- 
ſy and Hereticks, ch. 2. ſect. 3. 

The hunden ol 
Biſhops, and other Spiritual Judges, ch. 2. 
ſect. 4. | | | 


Temporal Courts no otherwiſe to meddle with it 


than as it cauſes Sedition, (ch. 2. ſect. 6.) or as 
a Subject is unlawfully impriſoned under Pre- 


tence of it, (ch. 2. ſect 7.) or as it is pleaded 


in a Quare Impedit, ch, 2. lect. 8. 
In ws Caſes no Remedy but by Appeal, ch. 2, 
ect. 9. | 


ſect. 2. See Forfeiture, 5 
Highway. 
"0 


% 


Any Cart, Horſe, or Footway, What is 4 

common to all People, a High- Highnay. 
way, and ſuch Cartway 1s the 
King's Highway, whether it directly lead to a 
Market-Town, or not, ch. 76. ſect. 1. 

Outlets in an open Field near a Highway, how 
far Part of it, ch 76. ſect. 2. 

Highway, not to be changed without a Writ of 

Ad quod Damnum, (ch. 76. ſect. 3.) or the Act 
of God, ch. 76. fect, 4 ” 


B. 


To be repaired by the Pariſh of By whom re- 
common Right, and Ditches to paired at 
be ſcowred by the Ter-tenants Common Lan. 
of the Lands adjoining, ch. 76. 
ſect. 5. 
To be repaired by particular Per- Jncloſure. 
ſons, in reſpect either of an In- 
cloſure of Lands adjoining, which obliges the 
Land-Owner to make the new Way a perfect 
good Way, (ch. 76. fect 6, 7.) 
or of a Pretcription, which Preſcription, 
may bind any private Per ſon to 1 8 
ſuch Repairs in reſpect of a ipe- Tenure. 
cial Tenure of Lands, and a 
Corporation aggregate, without any ſuch ſpe- 
cial Reaſon, ch. 76, ſect. 8, 9. 


C. 


Every Occupier of fifty Pounds By whom, by 
per Annum, (ch. 76, ſect. 13.) Statme. 


or 


Archbiſhops, (ch. 2. ſect 5.) 
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Occupiers of 


or Keeper of a Draught, ſhall 
Land pe augm, 


; ſend a Cart to the Repairs of 

the Highways, and every La- 

bourer muſt work in Perſon, 

| | ch 76. ſect. 10. | 

Perſons worth 5, in Goods, or 405. a Year in 
Land, muſt ſend two Men, ch. 76. ſect. 11. 


Laboarers, 


Thoſe who have a Plough-land in ſeveral Pa- 


riſhes, are chargeable only where they live, 
ch., 76. ſect. 12. , ad 


In Countreys where there is no uſe 


Horſes. of Carts, ' Horſes muſt be em- 
ployed, &c. ch. 76. ſect. 14. 
Cergymen. Holy Orders, no Exemption from 
ſuch Repairs, ch. 76. ſect. 15. 

Several Several Teams muſt be ſent for ſe- 
Teams. veral Draughts, ch. 76. ſec. 16. 

8 Owners of Lands not ſuffering 
Land-Owners, them to be occupied, may be 

charged, ch. 76. ſect. 17. 

Indittment. Doing the whole required by Sta- 


tute, no Plea to an Indictment 
at Common Law, ch. 76. ſect. 18. | 


Sufficient for the Keeper of a Draught to ſend 
ſuch Horſes as he has, ch. 76. ſect. 19. 


D. 


Aſſeſſments. Inhabitants, and Occupiers of Lands 
in a Pariſh, how taxable to the 
Repairs of the Highways, ch. 76. ſect. 20, 22 
The whole Parith taxable to the Repairs of a Vill, 
PE... 4 


Fines. Fines for not Repairing the High- 
ways, to be applied to ſuch 


Repairs, (ch. 73. ſect. 23, 24.) And Lands 
& (Fed in Truſt for ſuch Repairs 


Truſt, are to be let at the improved 
Rent, ch. 76. ſect. 25. 
F. 
Highways to be enlarged and 
Enlargement cleared from Dykes and Trees, 
of Highways. and Buſhes, for 200 Foot on 
| each Side, ch. 76. ſect. 26. 
Cartnay, Cartways to be made eight Foot 
Horſe Cauſey. broad, (ch. 76. ſect. 27.) Horſe- 
Cauſeys three Foot, ch. 76. 
5 A „ 
Enlargement Quarter · Seſſions may enlarge High- 
by Order of ways to eight Foot breadth, by 
Seſſions, taking in Ground, and making 


| Aſſeſſments for the Satisfaction 

of the Owners, Cc. (ch. 76. ſect. 29, 30.) who 

mult have Notice to appear at Seſſions, (ch. 76. 

ſect. 31.) and ſhall have Time to cut down 

their Timber, (ch.76 ſect. 32.) and may appeal 
to Aſſzes, ch. 76, lect. 33. 


G. 


Surveyors, © Surveyors of the Highways are to 
how appeint- be nominated by a ſpecial Seſ- 
ed. ſions, out of a Liſt of the Inha- 


bitants, and are bound to ſerve 
: | 


A Ditch overthwart a Way, (ch. Nuance. 


under Pain of 5, and if the firſt Nom: 
refuſe, others are to be appointed in like lan 
ner, (ch. 76. ſect. 35.) And the Jutices ne. 
 glecting to make ſuch Nomination, fork 
51. ch.76. ſect. 36. 


H. 


Surveyors muſt view the High- Hon they ar 
_— every four Months, and 0 exec, 
make a Preſentment of their their Offce 

Condition to a Juſtice, and give ; 
Notice of Annoyances in the Church, and ic 
they be not removed by the Parties, miy 
remove and diſpole of them, and ſhall be. 
imburſed their Charges by the Parties, ch. 5 

e 37. | 

Alſo they muſt appoint ſix Days Six Day, 
for the Repairs of the High- 
ways, and give Notice thereof in the Church, 
and return the Defaulters to ſome Jultice 
who ſhall preſent them at the Quarter-Sllions, 
ch. 76. ſect. 38. | 

Alſo they may take broken Stones 
from Quarries, and dig for Stones and 
Gravel, Cc. under certain Re- Grave, 
-fnctons, ch. 76. ſec. 39, 0. 

And mw may turn a Watercourſe 


into the Grounds adjoining, ch, 


Watercourſet, 
76. ſect. 41. 


And they may make Sluices thro' glare. 


Banks in Highways, (ch. 76. 
2 42.) and may make new Ditches, ch. 76, 
ect. 43. : 8 
They chan be re- imburſed their Ke. inburſ. 
own Money laid out in ſuch ment, 
Repairs, by a Rate, (ch. 76. | 
{ect. 22.) And ſhall receive all Fines for not 
Repairing the Highways, ch. 76. ſect 23. 
They muſt duly execute all Parts 
ot their Office, and make true Special 9. 
Preſentments concerning the fun. 
Highways to the ſpecial Seſſions, 
and give true Accounts, Cc. 
under ſevere Penalties, ch. 76. 


lect. 44, 45, 46, 47, 70. 
[. 


Forfeiture! 


76. fect. 48.) or kept foul, | 
(ch. 76. ſect. 50.) or Boughs of Trees hinge 
over it, (ch. 76. ſect. 50.) are Nuſances ® 
L 


Law. 

No Excuſe for laying Logs in it, Excuſe. 
that there is a winding Paſſage 
thro them, ch. 76. ſect. 49. 


But Neceſlity excuſes the unlading Billets in 2 


Street, ch. 76. ſect. 49. 
Owners of Lands adjoining to 

Highways to ſccwr their Ditches, 

cut their Hedges, and lop their 


Ditches aui 
Hedges . 


Trees, Cc. under ſeveral Penalties, ch. 79 | 


lect. 52, $3 54 55) 6, 57. 
Trees and Buſhes to ; 
from Highways, ch. 76. ſect. 55, Bujhes. 


9, 60. Ce 
No Soil, (ch. 76. ſect. 62.) Stone, Sil, Dung) 


Timber, Straw, or Dung, to &c. 5. 


removed Trees ard | 


de hid in 2 Highway, ch. 76. ſet. 61 
62, 63+ 5 
1 ſer up for the Security of the Not to travel on a Sunday, ch. 6. ſect. 3, 


No Poſt, Stone, or other Thing 


„ Highway to be removed, &c. 
1 Fo 76. ſect. 64. 9 | Holiday. 
K. Forfeiture for Abſence from Church on ſuch 


5 i {._... Dy. N Coen, Met 25t! 
lug: In what Manner the Leet, or in | 5 

inf 55 its Default the Quarter- Seſſions, | Homicide. 
. ; are to proceed againſt Offences 


0 3 to the Highways, ch. 76. What it is, ch. 26. ſect. 2. 
ſect. 67. | 4 K rg 456-1 
! yy, How the Fines are to be eſtreated, . 
8 allied, levied, and accounted . | Jaffa 
ch. 76. ſect. 67, 68, 69, 70, 73. uſtifiable Homicide mu thro' FJuſtifiable. 
mT Surveyors muſt preſent all Offences Neceſſity wholly without Fault, 


Preſentments, Of this Kind, ch. 76. fect. 70. (ch. 28. ſect. 1.) and muſt have Faultleſs. 


n ſiupra Letter Hl. | no Malice covered with Pretence MNeceſſty. 
4 A Juſtice of Peace may preſent all ſuch Offences of Neceſſity, ch. 28. ſect. 2. vb 
1 of his own Knowledge (ch. 's ſect. 71.) and According to ſome Books it may Pleadable. 
; it is a Queſtion whether ſuch Preſentment be be pleaded ſpecially, ch. 28. ſect. 3. 
trarerſable, ch. 76. ſect. 72. | 
In what Courts ſuch Offences may B. 
Curt. be determined, ch. 76. ſect. 74. | | 
The next Juſtices may puniſh the Where it happens in the Execution Execution of 
Do: Work, Failure of the Day's Work, ch. 76. of uma the Court muſt have Fuftice, Fa- 
7 ſect. 75, 76. | a Juriſdiction, ch. 28. ſect. 4, riſdiction. 
J Indictments for ſuch Offences to be determined 5, 6. | | 
| in the proper Counties, and not And the Execution muſt be by the Proper Offi- 
(ertiorari, removed by Certiorari, ch. 76. proper Officer, (ch. 28. ſec. 7, cer. 
10 ſeect 78, 79. 5, 9.) and warranted by the Warrant. 
Yet the Juſtices under this Pretence ſhall not be Judgment, ch. 28. ſect. 10. a 
Fa * to exceed their Juriſdiction, ch. 76. 1 
9 . 5 N | | $3 
S Proſecutions muſt be within ſix 5 | | | | 
oo: WT" thi. Months, ch. 76. ſect. 8s 1. Where one my juſtify the Killing Advance- 
| „ The Defendant ſhall have Notice of a Felon, though he be not in- went of Fu- 
6 all ſuch Proſecutions, (ch. 76. ſect. 83.) dicted, (ch. 28. ſect. 11.) or of ſlice in crimi- 
9 and be admitted to traverſe any ſuch Indict- an innocent Perſon if he be in- nal Caſes. 
100 0 except in the Court-Leet, ch. 76. dicted, if he fly from Juſtice, Felon. 
ca. 23,84. IS ip (ch. 28. ſect. 12.) or of one, who | 
re, | Aſſaults his Gaoler, (ch. 28. Priſoner. 
| lect. 13.) or of a Rioter, or 
1 1 55 8 forcible Enterer, G c. (ch. 28. 
150 ir In ſuch Indictments it is ſafeſt to ſect. 14.) or of a Treſpaſſer in a Treſpaſſer. 
uu thew a Locus d quo & ad quem, Park, (ch. 28. ſect. 15.) or of one | 
A Place my ch. 76, ſet. 88. 0 who fights a Combat allowed by Law, ch. 28. 
el. e mult be ſhewn in which the Nuſance ſect. 16. HEE | 
| "by done, ch. 76. ſect. $7. ES, 
aging un and Breadth =" the way muſt be cer- D. 
ces 1 The W alledged, ch. 76. ſect. 88. 


In an Indig ; ek killing of one, who will not ſuf- 
ien er. againſt a particular Perſon, the fer himſelf to be arreſted by civil Proceſs, ch. 
and each D - Ipecially ſet forth (ch.76. ſect o.) 28. lect. 17, 18, 19, 20. 
170 f etendant muſt be ſpecially charged 


IO Arm | | Generally one may juſtify killing J private 
Nos, not neceſſary, ch. 76. ſect 92. See one, who attempts to commit a Canſes 
0 Pelony, (ch. 28. ſect. 21.) yet 


7 
1 | 
p a Highway not good, ch. 76. 


| Fault, (ch. 28. ſect. 22.) nor can any one ju- 
Aſa: inthe Diff | Rify killing another 1n defending himſelf from 
Nn, l ence between an Aſſault in a bare Treſpaſs, (ch. 28. ſect. 23.) neither is it 
ine Highway and in a Town clearly ſettled, that a Man may juſtify killing 

ch. 28 a 7 
28. lect. 25. Da did another 


bed 5 mult appear to be common, ch. 76. How far the Sheriff may juſtify the I civil Caſes. 


M. the Party himſelf muſt be wholly without 


r 


I N D E 


another, who attempts to kill him, ch. 28. 
ſect. 23, 24. 25 


F. 


. Of an inno- In what Caſes the killing of an in- 

cent Perſon, nocent Perſon may be juſtified 
by inevitable Neceſſity or Acci- 

dent, ch. 28. ſect. 26, 27. | 


8 


Excuſable per Where Homicide may be excu- 
Infortunium. fed in a Labourer working 

with a Hatchet, &c. (ch. 29. 
ſect. * the Rider of a Horſe, (ch. 29. ſe, 3.) 
in a Workman flinging down Timber from a 
Houſe, (ch. 29. ſect. 4.) in a School-maſter, 


Father or Maſter, (ch. 29. ſect. 5.) in a Per- 


ſon uſing an innocent Diverſion or Sport, 
(ch. 29. ſect. 6, 7.) in one fighting at Barriers, 
(ch. 29. ſect. 8.) in one who lays Ratsbane to 
deſtroy Vermin, ch. 31. ſect. 43. See Man- 
ſlaughter and Murder, 


H. 


Se Defen- Excuſable Homicide ſe Deſendendo, 
dendo. in what kind of Quarrels, ch. 29. 
| ſect. 13. ; 
How far _ to go back to the Wall, ch. 29. 
ſect. 14, 15, 16. ; - 
Whether material who gave the firſt Blow, 
ch. 29. ſect. 17. 


Whether juſtifiable to kill one, who attempts to 
commit a Murder, ch. 28. ſect. 24, 25+ 


I. 
Excuſable No excuſable Homicide is Felony, 
Homicide, no or puniſhable with Loſs of Life, 
Felony. (ch. 29. ſect. 19, 20, 21, 22.) In 
1 S. is not Ne gs: -5y 
23, 24.) neither can 1t eaded ſpecially 
ch. 2 By ſect. 24. See i Murder, 
and Felony. | | CE 
Hops. 


Not 0 the Statute of Foreſtalling, ch. $3. 

lest. 17. | | 
155 Horſe-Bread. 
By whom to be made and ſold, ch. 78. {eR. 8. 
Horſe-Cauſeys. See Highways, A, F. ch. 76, ſect. 89. 

Hor ſe-Cour ſer. 
Not to travel on a Sunday, ch. 6. ſect. 3. 
Horſes, 


Felony in taking them, ch. 33. ſect. 24. See 
Highways, C. and Purveyors. | 


Hoſtler. See Innholder, 


> Houſe. 


What is ſuch a Houſe wherein Burglary may ly 
committed. See Barglary. 

What is ſuch a Houte nl WAY Arſon may k 
committed, Cc. ch. 39. ſect. 1, 2, 3, 4. 

Lawful to aſſemble Friends for the Defence of u 
Houſe, ch. 63. ſect. 8. ch. 65. ſect. 10, 

Where the Doors may be broken open, ch. 6, 

i 

9 excluded from Felonies in a Houſe, ch. 

ſeect. 16. | 


Larceny in a Houſe. See Larceny, H. 
Felony to pull down a Houle riotouſly, ch & 
ſect. 58, 59. | | 


Houſholder. ch 
Within the Statute of Bridges, ch. 77. ſect 1 
ö Hunters, Differ 
LR | | bet 
Where guilty of Felony, ch. 49. * 
Huband. th 
. led 
Where he may be bound to the Peace, ot (orfi ſee 
his Recognizance, for beating his Wife, al p 
e converſo, ch. 60. ſect. 4, 3232. Go 
Husband and Wife one Perſon, ch. 33. ſcd 1; * 
ch. 72. ſect. 8. lawful for the Husband of u 7 
Heireſs to maintain the Anceſtor, ch. 5; 4 
ſect. 14. N . 
Husband alone may bring a Decies tantum, for: C3 
Embracery in an Action by himſelf and is 7 
Wife, ch. 85. ſect. 19. See Coverture, ils i : 
ch. 27. ſect. 7. ch. 32. ſect. 6, 4 
5 | | Indi 
1 1 
| ch. 
| Indie 
Ideot. See Madman. = 
1 | 
BL q 
Feſuit. | Pe 
FElony to harbour him, ch. 18. ſect. 14. , 
Imbexilment. 
5 | Und 
Of the King's Stores, in what Caſes Felony, cl l. | mn 
ſect. 12. ; | | 0 How 
Imbezilment of Yarn or Wool, where F*!0!) ta 
ch. 33. fect. 17. | My 
; 9 
Implication, See King's Bench and Sau, NM 
Importation. 
Of Victuals by Aliens, ch. 80. ſect. 7- . tin k 
Foreign Victuals imported, how far mo 
Laws againſt Foreſtalling, ch. 80. lee. Whet 
34,5 35 . Ci, 
Impoſtares, ch. g. ſect. 3. 
bs. kor 
me 50 


Inpriſonment. 


Farable Enterers, when to be impriſoned, ch. 64. 


, 8. 
1 — of Affrayers. See Afrays, C, 


Ipritoument of Wearers of Armour. See Ar- 
LILIG 


Inpriſonment of unlicenſed Alchouſe-keepers. 
Fee Alebouſer : 


Incapacity. See Officers. 


þ 6 Iucloſure. 
low far it binds one to repair a Highway, 
ch 76. ſect. 6, 7. 1 9s 


Inditiment. 


Difference as to the —— Time and Place 
| between an Indictment of Murder and forci- 
| ble Entry, ch. 64. ſet. 42. 

Regularly Indictments on Statutes muſt purſue 
the very Words, (ch. 80. ſect. 13, 20. ch. 17. 
{e4.$, $2. ch. 19. ſect. 36. ch. 35. ſect. 3. ch. 42. 


forfit lech. 5. ch. 16. ſect. 17, 18.) but need not ſhew, 

N that the Party is not within the Benefit of an 

; * ch. 10. ſect. 2. ch. 80. ſect. 19. 

& 19 e Statute, ; 

of Nat vitated by improper Latin, unleſs it be un- 

. þ intelligible, (ch. 70. ſect. 26.) or nonſenſical, 
; ch. 27. ſect. 15, 

ben For a Nuſance, muſt not lay it to the Damage of 

id hi uv Perſons, ch. 76. ſect. 89. ch. 75. 

„ 00 ect. 3, 4, f. 

: fal to kill an innocent Perſon being indict- 


ed, if he fly from an Arreſt, ch. 28. ſect. 12. 
Indictment for Goods taken by a Treſpaſſer, lies 


ch. 33, ect. 9. 
ludieimen for forcible Marriage, in any County 
#lither the Woman is carried, ch. 42. ſect. 10. 


ſeveral Heads of thoſe Offences, and of Contra 
Pam, and Vi & Armis, and Statute. - 
For other Matters, ſee & ing. 


Infant. 


| Under the Age of Diſcretion not to be proſe- 
Uted criminall, ch. 1. ſeR. 1,8. 8 
» to be dealt with, if he can diſtinguiſh be- 
r Good and Evil, ch. 1. ſect. S. 
x guilty of a forcible Entry, in reſpect of 
: ual Perſonal Violence, ch. 64. ſect. 35. See 


ws, C. 


ch. ll. 


) 


zelonh, 
ut, 


Inferior-Conrt, See Conterypts, B. 


(be 


N - bs Information, 
* Where neceſſ. 
Mecellary to lay it in the proper Count 
Ca, 80. ſect. 47. See Chure b, F per 7 
Ingots. 
is Gor%iry 4.» . 
lan. TY A. W. d them in Imitation of Spa- 


ZN B: &- A. 


in any County whither he carries them, 


| For Inditments of particular Offence. See the 


Ing roſſing. 


How far unlawful to ſell in groſs, at Common 
Law, ch. 80. ſect. 3. 


Who an Ingroſſer within the Statute, ch. 80. 
ſect. 15. 8 


What Victuals may be ingroſſed, ch. 80. ſect. 16, 
17, 18, 33, 35. See Monopoly. 
Inhabitant. 


Who are taxable as Inhabitants within the Sta- 
tute of Bridges, ch. 77. ſect. 16. | 


Inn and Innholder. 


Innholders indictable at Law, for harbouring 


Thieves, ſuffering Diſorders, Inconvenience of 
Situation, Cc. ch. 78. ſect. 1. 


Puniſhable at the Suit of King and Party, for 


refuſing to entertain Gueſts, ch. 78. ſect. 2. 

Lawful to enlarge an old Inn, or ſet up a new 
one, ch. 78. ſect. 3, 4. 

Muſt ſell their Victuals and Provender at rea- 
ſonable Rates, ch. 78. ſect. 8. ch. 80. 
ſect. 6. = 

In what Manner they are to make Horſe-bread, 
ch. 78. ſect 8. | 


Lawful for them to ſell Butter and Cheeſe by 


Retail, ch. 80. ſect. 11. See Alehouſe and Vi- 
ctualler. e 


Inn of Court. 
Burglary in a Chamber therein, ch. 38. ſect. 


11,13. 


Inqueſt of Office. 


Lunacy of a Criminal, triable by Inqueſt of Of- 


fice, ch. 1. ſect. 4. 
See Coroner and Forfeiture. 


Inquiſition. 
See Coroner and Forfeiture, Lands and Goods, 
| | tafl rument, 


Felony to ſell, or have a coining Inſtrument, 
Cc. ch. 17. ſect. 62. 


Intention. 
Amounts not to Felony, ch. as. ſect. 3. 
What Intention requiſite in Burglary, (ch. 38. 
ſect. 18.) what in a Riot, ch. 65. ſect. 3. 
Invocation. 
Of an evil Spirit, Felony, ch. 3. ſect. 4. 
5 el and, | 
Not a foreign Nation, as to the bringing coun- 
terfeit Money from it, ch. 17, ſect. 67. See 
ch. 17. ſect. 83. | | 


For- 
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Forgery concerning Lands there, not within the 
Statute, ch. 70. ſect. 20. 


Irony. 5 
How underſtood in a Libel, ch. 73. ſeRt. 4. 
| Irreverence. 


Irreverent Behaviour in a Church, excuſes a 
Church-warden reſtraining it, ch. 63. ſect. 28. 


Fudget. 


How puniſhable for Bribery, ch. 67. ſect. 6. 
Puniſhable only in Parliament for what they 
on openly in Courts of Record, ch. 72. 
6 . N 4 , q 


ect. 6. 
Not within 8 H. 6. which makes imbezilling Re- 


cords, Felony, ch. 45. ſect. 4. See Furiſdiction 
and Traverſe, | 


Judgment. 


Præmunire to impeach a judgment at Common 
Law, ch. 19. ſect. 14, 16, 16, 17. 


Villainous Judgment in Conſpiracy, ch. 72. 


ſect. 9. See Error and Heir. 
Furiſdiction. 


Felony in executing berſons without Juriſdiction, 
Homicide, A. | 


Want of Juriſdiction no Excuſe of Conſpiracy, 


(ch. 72, ſect. 3.) yet perhaps it makes not a 
N i Complaint amount to a Libel, ch. 73. 
ect. 8, | = | 


Fur). 


No Inhabitant of a County ought to be of a 


Jury for a Trial of a Cauſe concerning the 
Repairs of a Bridge, ch. 77. ſect. 6 
A Juror not to be proſecuted for his Verdict 


in criminal Matters, ch. 72. ſect. 5. ch. 69. 


ſect. 5. 


| Striking or Threatening a Juror, highly criminal, 


ch. 21. ſect 3, 14. | 
Juror, where guilty of Maintenance, ch. 83. 


ſect. 8. See Verdicts and Embracery, Larceny, F. 


and Preſentment. 
Fuſtices of Oyer. See Oyer. 
Fiuſtices of Peace. 


Have a diſcretionary power of binding to the 


Good Behaviour, ch. 61. ſect. 4. 


For their Power in other Cates, ſee the ſeveral 


general Heads under which they are con- 
tained. | 


Juſtification. 
Truth, no Juſtification of a Libel, ch. 73. ſect. 6. 


See Son Aſſault Deme ſne, and Homicide, A, B, 


„ 1E. 


2 


E ery King in Poſſeſſion within the Statute q 


Has a ſupream juriſdiction over all criminl 


Simple, Grand Larceny defined, ch. 33. {1 


6 — 


K tele. h See Computation, 
Killing. See Murder, A. 
Kindred, See Maintenance, D. and Chanpry, 

King. 


Treaſons, ch. 17, ſect. 11, 12, Cc. ch. 2, 
r | 
Maintenance Kur alis, 1 at the King; 

Suit only, ch. 83. ſect. 2. | 
bn is to his Prejudice is indictable, ch. 
ect. 4. 

A Prerogative given to one King goes to his Suc- 
ceſſors, ch. 19. ſect. 28. ch. 63. ſect. zo. 

For Contempts againſt his Courts, Prerogatire, 
Perſon, Government, or Title, See n. 
tempts. te | | 

A Miſtake to his Prejudice may be aſſigned for 
Error, where nothing elſe can, ch. 10. ſect. 29, 

See Diſpenſation and Pardon. 


N King's Bench, 
Matters, ch. 64. ſect. 51, 62, See Diſcretn, 
Forcible Entry, L. Church, E. Certificate, aul 
Riots, E. | SR 
Knave, See Words. 
Knomledge. 


Information in ſome Caſes conſtrued to amount 
to Knowledge, ch. 70. ſect. 23. 


Land. 

KING's Title to it muſt always appeat © 
Record; therefore he cannot ſeize 1. ct 
Recuſancy, without an Inquiſition, ch. b. 
ſect. 45. 


Larceny. Z 


A. 


All Larceny includes Treſpaſs, £47) 7 


(ch. 33. ſect. 2.) Therefore he cludes Tre 
who Eads Goods, or has them 54. 
delivered to him as a Carrier, e. 
Taylor, or Baillee, can't ſteal Balle. 
them, (ch. 33: ſect. 3.) in which | 
reſpect the Common Law differs 5 
from the Civil, (ch. 33. ſect. 4.) Ci Le, 
Vet one, who has Goods by De- 
livery may commit Larceny by 


taking 


I. 


taking Part, (ch. 33. ſect. 5.) 
1 ont who — the bare 
Charge, or ſpecial Uſe of Goods, 
zs a Shepherd, or Gueſt, may be 
guilty of Larceny, (ch. 33- ect. 
6.) fo may a Carrier, having 
brought them to the Place ap- 
pointed, (ch. 33. ſect. 7.) fo may 
he who has them delivered to 
him by legal Proceſs fraudulently 
obtain'd, without Colour of 
Title, (ch. 33. ſect. 8.) And he, 


Taling Pari. 


arge, u 
| of Goods. 


| Privity deter . 


mined. 


Fraus Legis. 


> Sealing from who ſteals from one who ſtole 
2, i? them, may be indicted as ha- 
Thi. , 
5 ving ſtoln them from me, (ch. 
85 Loder, 33. ſect. 9.) Allo a Lodger may 
commit Larceny by ſtealing 
75 Goods from his Lodgings, (ch. 
| | 33. ſect. 10.) ſo by Statute may 
ute Servant, a Servant, having Goods deli- 
| vered to him to keep, and run- 
oy ing away with them, while a Servant, (ch. 
88 35 ſect. 11, 12.) if the actual Property were 
in the Maſter at the Time, (ch. 33. ſect. 15.) 
for but not if he barely waſte them, (ch. 33. ſect. 
29, 14.) or if they were delivered 
Clergy, for any other Purpoſe than to 
| keep them, (ch. 33. ſect. 15.) 
Alloa Weaver imbezilling Wool, &c. may by 
110 Statute be guilty of Felony, ch. 33. ſect. 17. 
un, . 
and B. „ 
The Thing ſtoln muſt be carried 
Carrying 4 away, as it is, in Judgment of 
Fa), Law, by the leaſt Removal trom 
| the Place, ch. 33. ſect. 18. 
ount C. | 
Woo may be The Wife can't be guilty by ſteal- 
| giulty, ing the Husband's Goods, nor a 
— 8 Stranger by Taking them from 
er A. ; _ by Taking her with the 
he ma 33. ſect. 19, See | 
ad Alf , ch. 33. lect, 19. See Coverture 
u ck | 
* . 
* 16 Lobeda, The Goods floln muſt not be an- 
„ %% nexed to a Freehold at the Time, 
Pato (ch. 33. ſect. 21.) and cught to 
1 have a known common Value 
Vritings +7 i ; | a 
3 Bi Ne or which cauſe there can be no 
e. Larceny of Writings, (ch. 33. 
ſect.22.) Neither ought they to be 
| of a baſe Nature, ch. 33. ject. 23. 
y I 
75 - KE 
* Wes ana 
5 h. Some one have a Property in the 
; Wheel, ung ſtoln, therefore there can 
| r0 Larceny of a Wreck, Cc. 
Fil, fore Seizure, ch. 33. ſect. 24.) 
5 nor of Fiſh in a River, (ch. 33. 
Fere Naty- 8 . 25.) nor of any other 
- Iz, ' Thing fere Naturæ, being at its 
takins 


natural Liberty, (ch. 33. ſect. 26 
27.) Fet there may be Larceny 


(ch. 33. ſect. 31.) makes the Of- 
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in taking Domeſtick Beaſts, (ch. EIS 
33. ſect 28.) or Bona cujuſdam Bona Ignoti. 
Ignoti, or of an Abbey in Vaca- Eccleſiæ. 
tion, or of a Shrowd from a Shropd. 
Corps, (ch. 33. ſec. 29.) Alſo 
one may be guilty of it by Ta- The Thief's 
king his own Goods from a onn Goods. 
Carrier, ch. 33. ſect. 30. 
E. 
The Value of more than 12 d. Grand Lar- 
ceny. 
fence Grand Larceny in every 12d. 
Accomplice, (ch. 33. ſect. 32.) | 
tho the Goods ſtoln at any one Time be under 
that Value, ch. 33. ſect. 33. | 
The Want of ſuch Value makes 


the Offence Petit Larceny, ch. Petit Larce- 


33. ſect. 34.) of which one may yy. 

found guilty who is indicted Iadictment. 
of Grand Larceny, (ch. 33. ſect. | 

35.) but ſhall not loſe his Life Puniſhment. 
nor Lands, ch. 33. ſeR. 36. See 
Felony, | | 
— 

What ſhall be ſaid to be private From the 
Larceny from the Perſon, and Perſon. 
what open, ch. 35. ſect. 1. os 

Private Larceny excluded from Clergy. 
Clergy, if above the Value of 
12 d. were ſtoln, ch, 35. ſect. 
AAS 
; H. . 
Larceny from the Houſe in many From the 
Caſes excluded from the Clergy, Houſe, 


ch. 36 
Latin. See Indiflment and Schoolmaſter. 
Lay. 


How the Common Law agrees with the Moſaical 
as to Murther, (ch. 31. ſect. 8, 16.) and differs 
as to Larceny, ch. 33. fect. 4. | 

Guere, It as to Ulury, ch. 82. ſect. 7. 

See Common Lan- Courts, and Martial Lam. 


Lan- Books, ch. 79. ſect. 6. 
Lamyer. 


Any Perſon of the Profeſſion of the Law may be 
guilty of Bribery, ch. 67. ſect. 2. : 
No Reculant, ch. 10. ſect. 47.) or Non Abjuror, 
(ch. 24. ſect. 8.) ought to practiſe the Law. 
No Refuſer of the Oath of Allegiance and Decla- 
ration againſt foreign Supremacy to practiſe as 
a Lawyer, under Pain of a Præmunire, ch. 19. 
lect. 43. | 


| Layman. 
Difference between the Puniſhment of a Lav- 


man and Clergyman for making an Affray in 
Ecee a 


INDEX 


a Church, or for depraving the Common 
Prayer, See Afrays, E. and Common Prayer. 


Leet. 


All Affrays, but not private Aſſiults, (ch. « 4 
lect. 1.) and all Nutances to Highways, (ch. 


76. lect. 1, 67, 69, 74. are inquirable in the 


Leet. | 
Preſentments in a Leet, how traverſable, ch. 76. 
ſect. 72, 84. | 


See Libel. 
Lemineſs. 


Letters. 


If open and ſcandalous, indictable, ch. 5. 
A 5 


Libel. 
| How taken in a ſtrict Senſe, ch. 73. ſect. 1. 


How in a larger, ch. 73. ſect. 2, 3. 
Where Ironical Writings ſhall be 


irony. conſtrued Libels, ch. 73. fect. 4. 
Half Words. Where the Want of a whole 
| Word ſhall be ſupplied from 
the whole Sentence, ch. 73. 

. ſect. 5. e 
Truth. Truth, no Juſtification, ch. 73. 
| 3 „ LT 

Private dead A Libel may be of private Perſons 

Perſons. as well as of publick, (ch. 73. 


ſect. 7.) even after their Death, 

ch. 73. ſect. 1. 5 
Judicial Pro- But no Procecding in a regular 
ceedings. Courie of Juſtice ſhall be con- 
ſtrued to be a Libel, tho' the 


Court have no Juriſdiction of the Matter, as 


ſome ſay, unleis the Suggeſtions be wholly 


groundleſs and malicious, ch. 73. ſect. 8, 12, 


15. | 
Obſcezity, No Writing, a Libel merely for be- 
| ing obſcene, ch. 73. ſect. 9. 
Publication, Who ſhall be ſaid to be a Maker 
| or Publiſher of a Libel, ch. 73. 
ect. 10, 1, 18, 
Letter, How far a Letter may be conſtrued 
| a Libel, ch. 73. fect. 11. | 
Reading or Barely reading, laughing at, or 
Laughing. ſpeaking of a Libel, no Publica- 
8 tion, ch. 73. lect. 13. 
Feft. No Excule for one who repeats a 
Libel, That he did it in Jett, 
ch. 73. fect. 14 Bo 
Puniſhment. Libellers, how puniſhed, ch. 73. 
ſect. 16. See Petition and Parlia- 
ment. | 
Licence. 


Of Recuſants to go more than five Miles from 
home, ch. 12, ſect. 12, 13, 14, 15. 
Ot Alchouſes. See Alehonſes. EN 
= adgers and Carriers, &c. See the reſpective 
it les. | | 
Of Dovye-cotes. See Lord of a Manor. 
To go beyond Sea, ch. 22. ſect, 4. 


3 | | 


May Licence the erecting of a Dove-cote, cl. | 


Lie, 


High Contempt to give the Lie in Ig 
Hall, ch. 21. ſect. . | 1 

Whether a naked artleſs Lie can be puniſabe 

a Cheat, ch. 71. ſect. 2. i 


Lieutenant. [ 
7 Wh 
The Lieutenant of the County to aſſent to a b. | - t 
piſts Licence of going from home, ch. 12 Ty 
lect, I2, 14. n 
Ligeance. W: 
EY, | 3 
Local Ligeance, ch. 17. ſect. 5. He 
Natural Ligeance perpetual, ch. 17. ſect.). [ 
Due to every King in Poſſeſſion, ch. 17. lect 12 þ 
14. | M 
Lip. | 
Where Felony to cut it off, ch. 44. fect. 4, 
Livery, 
To give Liveries for Maintenance, highly cim. 
nal, ch. 83. lect. 42, ö 
Lodger. 

Us 1 
May be guilty of Larceny in reſpect of his Fu mn; 
niture, ch. 33. lect. 10. a 
a ; 
Lodgings. 5 
| | 55 | kt 

How far Burglary may be committed in wn, 
ch. 38. fect. 13, 14, 15. | 0 
| London, See Papiſt, B. 8 


How far lawful to regrate Butter and Chezic! 
it. See Butter. | Do 
Its Charter, which requires, That the Mac 
ſhall be in every Commillion, extends 10: © 
ſuch as are limited by Statute to pariicul 

Perſons, ch. 45. ſect. 8. 


| Lord, 


How far he may maintain bis Tenant, ch. d 
ect. 20, See Tenant. | 


Lord of 4 Manor. 


{ec}, 8. | 
Lottery Orders, See Counterfeiting. 
| Love, 


Taking upon one to provoke to untawſul Lee 
ch. 3. ſect. 5. | 


Lunatick, See Madman. 


1 


. 12, 


l 12 


rim. 


5 Fu- 


them, 


ec 10 


\[ayct 
10¹ 10 
Iculal 


ch, dz 


— 7 
Loves 


Madman, 


ots and Lunaticks puniſhable by no crimi- 


De d Luna 
| nal Protecution, ch. L. lect. I. _ 
' Whether a Madman may be puniſhed as a Trai- 


tor, ch. I. ſect 2. ch. 17. ſect. 4. 


berlon Non Compos, neither to be arraigned 


nor executed, but kept in Priſon, ch. 1. fect. 
3 See Inqueſt of Office and Mute. 


Want of Diſcretion, no Excule in a Civil A- 


ction, ch. I. ſect. 5 


He who incites a adman to do a Crime is a 


principal Offender, ch. 1. fect. 7. See Drun- 

f : 2 | = o 
Rays. may juſtify confining and beating his 
Friend, being mad, ch. 60. ſect. 23. See Felo 
de ſe, | | EY 


Magick. See Chapter 3. 
Maim. See Maihem. 
Maintenance. 5 
Ha 


Maintenance Maintenance in general, what it is, 
in general. ch. 83. te. 1. 


Ruralis, Maintenance Kuralis deſcribed, 
ch 83. ſect. 2. . 
lung Suit. Puniſhable only at the King's Suit, 
_ . 
Cutis, Maintenance Curialis deſcribed in 
Peers, ch $3; K. 3. 
Its three Species delcribed, ch. 83. ſect. 3. 


B. 


AtofMan- Any Aſſiſtance in a Cauſe, whe- 
renance, Ho. ther by Money, (ch. 83. ſect. 4.) 
"), Fend. or Friendſhip, (ch. 83. ſect. 5.) 
Pp, kri- or by opening, or giving Evi- 
ence, dence officioully, Tc. (ch. 83. 
"menance, fect. 6.) or by openly countenan— 

_  cing one Side, (ch. 83. ſcét 7.) 
or by ſolliciting a judge, (ch. 83. lect. 8.) 


may amount to an Act of Maintenance, whe- 


= 11 before or after Judgment, ch. 83. 
ct. II. | 


Prin, iſe, 


that. «5 But a bare Promiſe, (ch. 83. ſect. 


7.) or friendly Advice, hanging 
a Plea, (ch. 83. ſect. 9.) or even 


Money before a ea, ch. 83. ſect. 10. are not 
ts of Maintenance, — | 


| : 
Maintenance 
aj in Ne- 
Ipect of Inte- 
res 


He in Remainder or Rererſion, or 
his Alienee, may lawfully main- 
tain, (ch. 83. ect. 12.) ſo may 

| * bo has a bare Contingency 

rant, (ch. 83. {ect. 13.) 10 
allo may he, 4 has a Poſlibility as Heir ap- 


1 


parent, (ch. 83. ſect. 14.) and fo perhaps may 
the Grantee of a Reverſion beſore Attornment, 
(ch. 83. ſect. 15.) and clearly, a Watrrantor 
ſhall have the like Indulgence, (ch. 83. ſect. 
16.) ſo alſo ſhall he, who has an equitable Ip- 
tereſt in Lands or Goods, or even in a Choſe 
in Action, ch. 83. ſect 17, 21.) alio thoſe, 
who have a common Intereſt by one Title, 
may maintain one another, (ch. 83. ſect. 18.) 
alſo one, who is Bail for another may take 


Care to have his Appearance recorded, ch. 83. 
ſect. 19. 


D. 


How far one may lawfully main- 


tain another in Reſpect of Kin- Xindred. 

dred or Affinity, ch. 83. ſect. 20. 

How far a Lord may maintain his Lord. 
Tenant, ch. 83. ſect. 20. 

How far a Tenant may maintain Tenant. 
his Lord, ch. 83. ſect. 21. | 4 


How far a Maſter may maintain Mater. F: 


bis Servant, ch. 83 fect. 22. 
How far a Servant may maintain Servant. 
his Matter, ch. 83. ſect. 23. 


How far one Neighbour may main- Neighbour, 


tain another, ch. 83. ſect. 24. 

How far any one may aſſiſt a poor 
Man, or a Foreigner, out of Charity. 
Charity, ch. 83. ſect. 25. oy Re 


E 


How far a Counſellor may main- Couuſellor. 
tain his Client, ch. 82, ſect. 26. 

How far an Attorney, ch. 83. Attorney. 
ſect. 27. | 


Whether in a Court wherein he is not an al- 


lowed Attorney, ch. 83. ſect. 27. 


Penalty tor uſing any Deceit cr 


Colluſion in Behalf of a Client, Colluſion. 
ch. 83. ſect. 23. ? 
What ſhall be conſtrued ſuch Colluſion or Deccit, 

ch. 83. ſect. 28, 29, Cc. | 


. 


Maintenance puniſhable at Law by | 
Action or Indictment, ch. 33. Commmnton Lam. 

lect. 35. V 

And farther puniſhed by ancient 

Statutes, with tevere Penaltics, Statute. 
ch. 83. ſect. 36, 37. 

What Courts and Suits are within thete Statutes, 
ch. 83. ſect. 38, 39. See Tile, 

Nonſuit, no Bar to an Action en Zeοαuit. 
theie <t:tutes, ch. 83. cet. 40. 

An Action may be brauglit by Way of Preven- 
tion, ch. 83. lect. 41. 

Expoſition or tlie Statute of 32 F 8. 9. concern- 
ing Maintenmce, ch. 38. icct. 43, 44, 45, 46. 
Maintenance of a juror in not finding a Riot, 

ch. 65. ſect. 38. 


"Rites 


What Degrees of it are required in Arfon, ch. 39. 
ſect. 5. | ; 
What 
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- "What in Murder. See Murder, D. 
What in Treaſon, ch. 17. ſect. 10. 5 
Malitia egreditur per ſunam, ch. 27. ſect. 4. ch. 29. 
ſect. 11. ch. 21. ſect. 41, 42. 


Malice conceiv d during a Service, makes a Ser- 


vant guilty of Petit Treaſon, if he kill the Ma- 
ſter after, ch. 32. ſect. 4. 


Malt. 


Whether the making Corn into Malt alter the 
Property, ch. 33. ſect. 15. 

Neither Malt nor Corn bought to be malted, 
within the Statute of Foreſtalling, ch. 80. ſect. 
17, 18,25, 26, | 


Malum in ſe. 


Monopolies, (ch. 79. ſect. 7.) and Nuſances, (ch. 
75. ſect. 8.) Mala in ſe. See Preſcription. 


Manſion Houſe. 


What ſhall be ſaid to be a Manſion-Houſe, ch. 
38. fect. 11, 12, 13, 14, 15, 16. | 
Whether the Words Domus Man ſionalis be neceſ- 
fary in an Indictment of Burglary, ch. 38. 
ſect. 10. | LO 
Agreed, That they are not neceſſury in an Indict- 
ment of Arſon, ch. 39. fect. i. 35 | 
Domus Manſionalis and Me ſſuagium equivalent, ch. 


64. ſect. 37. 


Manſlanghter. 


What it is, ch. 30. ſect. 1. ch. 28. ſect, 22, 23. 

No Acccſlaries before the Fact, ch. 30. ſect. 2. 

Statute of Stabbing, (ch. 30. ſect. 4) declarative 
of the Common Law, ch. 20. fect. 5. 

Not material, who {truck firſt, ch. 30. ſect. 6. 

Tous Abettors not within the Statute, ch. 30. 
ect. 7. | | | 

What ſhall come under the Words Thruſt or 
Sab, ch. 30. lect. 8. | | 

What ſhall be ſaid to be a Weapon drawn, ch. 
30. fert. 8. | 


The Words Contra formam Statuti mere Surplus in 


an Indictment ot this Kind, ch. 30. ſect. 9, 10. 
Mariet · Tomn. 


There may be a Highway which doth not lead to 
a Market-Town, ch. 76. lect. 1. 
See Foreſtalling. | 


AAariner. 


Wilfully deſtroying a Ship, guilty of Felony, ch. 
48. lect. 10. See Soldier. 5 = 


Marriage, 


Expoſition of the Statute of 3 H. 7. 2. making 
forcible Marriage, Felony, ch. 42. ; 
Expoſition of the Statute of 1 Fac. 1. 11. making 

a ſecond Marriage, Felony, ch. 43. 


Forfeiture for a Popiſh Marriage, ch. 12. ſect. II, 
and 21. 


22 


D 


Marſhal. 


The Death of one killed beyond Sea, to be 
_—_— by the Aa oi Marſhal * 
ect. II, | ' 


' Martial Law. 


Felony to execute a Man by it in Time of Pex 
ch. 31. ſect. 59. P | 

Alien Enemies to be puniſhed by it, ch. I7 
ſect. 6. | 


Maſs. See Papif, E. 
Mater. | 


Guilty of Homicide per Inſortunium only, ſa 
killing his Servant with moderate Corredion, 

ch. 29, fect. 5. ch. 60 lect. 24. 

How far he may maintain his Servant, ch. J. 

fert. 22. 

Where he may juſtify an Aſſault in Deferred 

his Servant, ch 60. ſect. 23. 

Miſtreſs within the Meaning of the Word Miſte 
in the Statute of Treaſons, ch. 32. ſect.3 


Maikem. 
What it is, ch. 44. ſect. 1, 2. | 
How puniſhable by Common Law, ch. 4 
lect. 3. pj 
How by Statute, ch. 44. ſect. 4, 5. 


Meal, 


Buying Corn to turn it into Meal, not within | & 
the Statute of Foreſtalling, ch. 80. fect, 17. 
Member, | 
What Contempts are puniſhable with the Lok le 
it, ch. 21, ſect. 1, 2, 3, 4, 5, 6. | 1 
See Maihem. | | 
Meſſnage, See Manſion: Houſe 3 
| | | No 
Miles, See Computation. 5 
Miller. 
Where guilty of Larceny, ch. 33. fect 5 * 
Mines. | . 
3 3 * 
Allom Mines, to belong to the Owner of ti 
Soil, ch. 79. fect. 23. | Hoi 
, EF 3 
Misbehaviour. See Behaviour. All 
| t 
Miſchance. 
| 7 . Recogli- a 
A Hurt by Miſchance forfeits not à We. 0 
zance 67 the Peace, tho it be 10 Excule 10! Tc 


Civil Action, ch, 60. ſect. 27. 
See Homicide, | 
2 Mil: 


© Afprifon 
A. 


Miſpriſion contained in every Treaſon and Fe- New Inven- 
lony, Cc. ch. 20. ſeQ. 1. ch. 59. ſect. 1. vention, ch. 70, ſect. 15, 16, 17. tion. 
| tterers of falſe Money guilty of a high Miſpri- Alſo Grants by Parliament, (ch.79. 5 
— ſion, ch. 17. ſect. 56. See Cuntempts. | ſect. 18.) and Grants to Corpo- Parliament. 
rations of Merchants (ch. 79. Corporations. 
0 B. ſect. 19.) and Grants concerning Printing. 
| 8 5 3 Ordnance and Printing are ex- Ordnance. 
Jof Treaſn. Miſpriſion of Treaſon, what it is, cepted, ch. 79. ſect. 20. 8 
: ch. 20. ſet. 2. 5 Alſo Grants concerning Allum-Mines and Ta- 
Keule by 1 244. according to 25 E. 3. ch. 17. verns are excepted, ch. 79. ſe. 22, 23. 
ſect. 42. FL | 
| 55 The leaſt Approbation makes the Month. See Compntation. 
N a Archon. Offence Treaſon, ch. 20, ſect 35 15 
Alon, 4 2 & | : Mo ſaic al Law, See Lay. 
19 What ſhall be conſtrued to be an Approbation, . 1 5 S 
, ch. 20. ſe. 3. 5 | Maltiplication. 
4 How far all Perſons are bound to diſcover their | | EN 
5 Knowledge of Treaſon, ch. 20. ſect. 6, 7. Of Gold and Silver formerly Felony, ch. 18. 
Tu Forging Money not currant Miſpriſion of Trea- ſect. 7. | : | 
TY | fon, ch. 17. ſect. 60, | * e 
| | a Mum. 
| >» 8 Lau ful to export it, ch. 80. ſect. 30. 
Of Feloy, Miſpriſion of Felony, what it is, | . 
1 4 5 ch. 59. ſect. 2. 5 Murder. 
| How puniſhable, ch. 59. ſect. 3. 2 4 
Miſtate. 1 | LON | 
| | „„ Murder anciently ſignified private Is Significa- 
| Cannot amount to a Felonious Intention, ch. 25. killing oats,” di by Devcecs tion. gn 
within 7 | was taken to 28 all wilful 5 
17 2 5 ; killing, ch. 31. ſect. 1, 2, 3. ch. 29. ſect. 21,22. 
Mixture, See Coin. Where one may be ſaid to kill ano- 
| ther, who only occaſions his Occaſion. 
| | Money. | Death, oe. 3x3. {ect 4, 5;6,9.. 
Lose | be. | | 5 Where one may be ſaid to kill ano- Want of Pre- 
| 1 5 o has falſe Money about him, may be ther, for not preventing the vention. 
clzed, ch. 17, ſet. 68. See Coin. | Miſchief he ought to provide a- 7 
£ No gainſt, ch. 31. ſect. 8. 
Monkey. No Wound the Cauſe of Death in 8 
| No Fel 1 . Law, whereot the Party dies Tear and 4 
s kelony to ſteal it, ch. 33. ſect. 23. var ina Year and a Day, ch. 31. Day. 
| | . | | ect. 9. | | 5 | 
Monopoly, Want of Care of a Wound, no Want of Care 
| Excuſe for him who gave it, of 4 Wound, 
A. ch. 31. ſect. 10. | 
Nhat it is, ch. 59. ſect. 1. 5 
3 Wholly unlawful by Common 5 8 3 
of tit n. Law, except in ſome ſpecial The Death of one killed beyond-ſea, Death out of 
How puniſhed Caſes, ch. 79. ſect. 2, 3, 4, 5, 6. wherecognizable, ch. 31. ſect. 11. this Realm. 
YT © by Common Law, ch. 79. ſect. 2, Death of one killed on the Sca, Sea. 
Al Ruin 7. 1 : where cognizable, ch. 31. ſect. 12. 
te (ch 0 © mopolies declared void by Sta- Death of one, who dies in one 
ommon'f, ect. 8.) and made triable only at County of a Wound in another, Connty, 
| erlong d fable (ch. 79. ſect. 10, 11.) and all where triable, ch. 31. ſec. 25 3 
eco e led to make uſe of them, ch. 79. Murder in Wales, whete triable, Wales. 
ale in! Treble Damages 5; al ; ch. 31. ſect. 14. — 
them, an ae * to the Party aggrieved by | 
ayed under D Action for them not to be de- C. 
1 iT ain ot Præmunire, ch. 79. ſec. EP 5 | 
What © The killing of what Perſons ſhall WharPerſon:. 


O . » . n 
my on are within this Danger, ch. 79. 
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But Monepolies of new Inventions are excepted; 


ch. 79. ſe. 1 


What ſhall be x OT” à new In- 


be eſteemed Murder, ch. 31. 
tect. 15. 
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INDE X 


Abortion, Where the Cauſing an Abortion Murder through the Execution of 


ſhall be Murder, ch.31. fect. 16. 
Counſelling to kill an Infant before he 1s born, 
where Murder, ch. 31. ſect. r7. 


D. 


Malice. What Malice ſhall be ſaid ta be ex- 


preſs, and what implied, ch. 31. 
ect. 19, 20. 


In what Circumſtances he, that 
Duel. fligbts a Duel, ſhall be fo far 


eſteemed to be in cool Blood, as 
iP act upon Malice, &c. ch. 31. ſect. 21, 22, 
C. 


Where the Seconds of thoſe, who fight a Duel, 


ſhall be 80 of Murder, ch 31. ſect. 31. 
hat ſhall be accounted ſuch a 
Provocation and Revenge, as 
1 will 71 A ws: 1 ano- 
er upon it, guilty anſlaughter, ch. 31. 
lect. 27, 28, 32, to {4 40. | . 
| Where one ſhall be judged: guilty 
of Murder, who intended to 
hurt another in a leſs Degree, 
ch. 31. ſect. 38,39. 


E. 


Provocation, 


Intention to 
do leſs Hurt. 


Intention to Where-ever a Man deliberately in- 


commit ano- tending to commit a Felony, 
ther Felony. directly kills another, (ch. 29. 


himfelf, (ch. 27. ſect. 4) or is the occaſional 
Cauſe of another's Death, (ch. 31. ſect. 42, 43.) 
he is a Murderer ; fo alſo is he, who fighting on 

a ſudden Quarrel kills one, who endeavours to 
part the Affray, ch. 31. ſect. 44. 


* 


| 272 Alſo thoſe, who intend only to 


commit a violent Treſpaſs, may 

be guilty of Murder, eſpe- 

Offer. cially if an Officer happen to be 
£ Cain, or the Party injured were 

himſelf no way in Fault, ch. 31. fe& 46, 47, 
48. ch. 29. ſect. 10. | 


Treſpaſſers. 


G. 
But regularly he, who barely 
Aſſiſtance. intends to aſſiſt another, is not 


guilty of Murder, unleſs the 
Party ſlain were a lawful Officer, 


Offcer. ch. 31. ſect. 50, 51, 52, 53, 54- 
H. 
Where it is a Murder, to kill ano- 
Arreſt, ther in endeavouring to eſcape 
| from an Arreſt, ch. 31. ſect. 55, 
de, 577 88. 

= Where it is Murder to put Perſons 
Illegal Au- to Death in the Execution of an 
thority. illegal Authority, ch. 31. fect, 


59, 60. 


How far one Neighbour may maintain another 
ſect. 11. ch. 31. ſect. 41.) or 


What ſhall be eſteemed Night- time, ch. 3; 


May keep an unlicenſed Tutor in bis Holl, 


A bare Refuſal to leave a Houſe cannot amount 


an idle Action without any In- 
tent to do Miſchief, ch. 29. ſect. 

9, 12. ch. 31. ſect. 61. | 
here it is Felony to kill one with 
Phyſick, preſcribed without Au- Piyjcz. 
thority, ch. 31, ſect. 62. 


Mute. 


Feigned Madneſs eſteemed ſtanding Mute, dl. 
ſect. 4. See Piracy and Advice. 


Mantanne 


Ne exeas Regan, cl 22. fect. 4, 


MNecaſſ p. 

Wy HERE an Excuſe of a Nuſance, > 75, 
tect. 10. ch. 76. ſect. 49. | 

Where of Stealing, ch. 33. ſect. 20. 
Where of Killing. See Homicide, A, B, C, D, E 


Where of a Prieſt coming into the Realm, ch. ij 
ſect. 83. | e 


E Neig hbour. 


ch. 83. ſect. 24. 980 
Where one is guilty of a Nuſance by incommo- 
ding his Neighbours, ch. 75. ſect. 6, 10. 
Where the neighbouring Towns mult cleauſe: 
River, ch. 75. ſect. 13. | 


Night. 

ſect. 2. ED 
Felony to deſtroy Cattle in the Night, ch 45 
5 Night-walker:. 


To be bound to the Good Behaviour, ch. 61. 
ſect. 4. 


Nobleman. 


ch. 9. ſect. 2, 5. See Parliament and Peer. 
Non Compos. | 


Making a Will for him, where Forgery, ch. 7, 
ſe. 5. See Madman, and Felo de fe. 


| Non-feſance, 


An Offence conſiſting in a Non feſance needs no 
Venue, ch. 10, lect. 5. 


to a Forcible Detainer, as it may to a Forcible 
Entry, ch. 64. ſect. 23, 30. ror 
Whether a bare Non-feſance can amount to 


gery, ch. 70. ſect. 6. 
WE 


Noſe. 
geo) maliciouſly to cut it off, ch. 44. ſeQ 4. 
| Notice. 


. ---1;-d in all Penal Statutes, That the Pe- 
Hager have Notice of the Accuſation 
| zpainſt him, ch. 64. ſeR. 57,58. ch. 76. ſect. 83. 


l. . Lee Barratr). 


Nuſance, 


do all the King's Subjects, (ch: 75. ſect. 1, 2, 3.) 
| RTM the Prejudice of the King or 
| of Religion, (ch. 75. ſect. 4.) yet ſome Indict- 
ments far other Nuſances, as thoſe againſt 
| colds, or for Nuſances to Highways, need not 
| conclude ad Nocument um amnium, ch- 75. ſect 5. 
Nudy-houſes, Stages for Rope-dancing, and 
common Gaming-houſes, Nuſances, ch. 75. 
ſect. 6. | | 
1 Play-hauſes may be Nuſances, ch. 75. 
ect. 7. | 8 
— no Nuſance, ch. 75. ſect. 8. 


| ſet. 9. | 

aking Candles, or uſing the Trade of a 
Brewer, how far Nuſances, ch. 75. ſect. 10. 

Direrting the Current of a navigable River a 
Nuſance, ch. 75. ſect. 11. 5 | 

Dividing a Honſe for Inmates, where a Nufance, 

ch. 76. ſect. 12. „ | 

Who mult cleanſe Rivers, Cc. ch. 75. ſect. 13. 

Nulances, how puniſhed, ch 75. ſect. 14. 

ra Nulances to Highways. See Highways, I. 


ee 


Oaths. 


A 61, . | 
0 Allegiance and Supremacy to be taken by 
ul Officers, (ch. 8. ſe& 1, 2.) and by all 
Shool-maſters, ch. 9. ſect. 4. 
3 ergymen and e eine a ſecond Tender 
6 
| wt by 
| Whoare bound to take them under Pain of Pre- 
ys, ch. 19, ſe. 27 to ſect. 44. 
= the Retuſal of them 
Thee ® et. 32, 33, 34. 3 | 
2 Bethe taken with any Reſcrve, 


b. 75 


On taking them, ch. 19. ſect. 36. 


ds no th of Allegiance, required of all Laymen by 


anon Law, ch. 24. ſect. 2. 
e id ke te Outs of At 
70 24. ſeck. 5. premacy under Pain of 40 5. 
Fol- by na bound to take the Oath of Abjuration 
Ihe g 2 10, 11. ; 7 
No leck. e. Jounng the ſaid Oath, ch. 24. 


1 indicable unleſs Publick, and a Grievance 


An old Gate in a Highway, no Nuſance, ch. 75. 


All Recuſants diſabled to bear an 


Oaths guilty of High Treaſon, ch. 17. 
.-. 0x 10+ | 
How far a Victualler is diſabled to 


is to be certified, 


ley uult be truly recited in an Iudictment for 


INDE X. 


Delivery of Money in Purſuance of an Oath cx- 

torted by Fear, Robbery, ch. 34. ſect. 4 

He, that demands Surety of the Peace, muſt Chew 
his Grievance upon Oath, ch. 60. ſect. 6, 8. 


Obſcene. 


A Writing, not a Libel, for 
ſcene, ch. 73. ſect. 9. 


Occaſional Conformity, ch. 8. ſect. 5, 6. 


merely being ob- 


Occupiers. 


Land-Owners, chargeable to the Repairs of High- 
ways as Occupiers, if they will not ſuffer them 
2 be occupied, ch. 76. ſect. 17. See ch. 77. 

16. : | 


Odio & Atiz, ch. 29. ſect. 20, 24. 
Offence. 
But one Puniſhment for one Offence, ch. 10. 
ſect. 7, 33. ch. 65. ſect. 38. See Convict ion. 
What ſhall be conſtrued a ſecond Offence, ch. 17. 
lect. 74. See Felony by Statute. 


Office and Officer, 


Where forfeited for Negligence, Forfeiture, 


Mon- uſer or Corruption, ch. 66. 
n 5 
Publick Offices not to be bought, Buying. 
ch. 67. ſect. 3, 4,5. 


Officers not to conceal Offences, ch. 59. ſect. 3. 
What Officers are bound to receive 


Sacrament. 


Occaſional 
Conformity. 


the Sacrament before and after 
Admiſſion, ch. 8. ſect. 1, 2, 3. 
How far they are bound to con- 
ſtant Conformity to the Church 
of England, ch. 8. ſect. 5. 89 5 
Recuſancy, 
Office in the Army 
ch. 10. ſect. 47. | | 
Popiſh Recuſants diſabled to bear any Office 
whatſoever, ch. 12. ſect. 8, 9. 


or Fleet, 


so is the Husband of a Popith Recuſant, ch. 12. 


ſect. 26. | 
What Officers bound to make a Declaration 
_ againſt Popery, ch. 14. ſect. 2. | | 
All Executions mult be by the 
proper Officers, ch. 28. ſect. 8, 


Executions, 


Viftualler. 
be an Officer, ch.78. ſect. 5, 6, 7. 
Where it is Murder to kill a Peace- Murder. 
Officer, ch. 31. ſect. 44, 48, 51, 
2, 54. 
Where i is Murder to kill a Bailiff upon an Ar- 
reſt, ch. 31. ſeck. $5, % % 
Where Treaſon to kill the King's High Officers, 
ch. 17. ſect. 46, 47. See Peace. Officers, | 


Orders See Clergymen, 
Ordnance. See enopolics, 


Overt-AfF. See Treaſon, C. 5 
Out- 


0 


In what Out buildin 


Out- Buildings. 


mitted, ch. 38. ſect. 12, 1 


\ Juſtices of Oy 


In what, Arſon, ch. 39. ſect. bo” 


Oyer. 


er have no Juriſdiction of Forcible 


Entry, ch. 64. ſect. 61. 
But of Highways they have, ch. 76. ſect. 74. 
And of Recuſancy, ch. 10. ſect. 21, 22. 


Palace. 


Orfence of ſtriking in it, ch. 21. ſect. I, 2. 
See Papiſt, B. 


Diſability, 
Suit, 


Papiſt. 
A. 


Popiſh. Recuſant diſabled to ſue 


any Action, ch. 12. ſect. 1. 


In what Manner a Defendant is to 


take Advantage of ſuch Diſability, ch. 12. 
ſect. 2, 3, 4, 5. 


Preſentment. 


Alſo he is diſabled to preſent to 


a Church, ch. 12. ſect. 7. ch. 15. 
ſect. 6, 7. | | 


But continues Patrou to all other Purpoſes, ch. 18. 


{ect. 10, 11. 


Where the Kin 


UOniverſity, 


Offce. 


arab 's 
Perſonal E- 


ate. 


Curteſy and 
Dower. 


| Refraimt 


from going 
Jrom Home, 


Licence. 


Computation. 


Court, 


Arms. 


ſhall preſent, and where the 

ch. 15. ſect. 9, 12. 

Alſo he is diſabled to bear any 
Office, ch. 12. ſect. 8, 9. | 

And ſuch a Feme-Covert ſhall 


have no Part of the Husband's 


Perſona} Eſtate, ch. 12. ſect. 


18. 
Where diſabled to claim by way 


of Curteſy or Dower, ch. 12. 
leck. 11; 1 


B. 


Alſo ſuch Perſons are reſtrained 
from going more than five Miles 
from Home without Licence, 
ch. 12. fe. 12. 

By whom, and in what Manner 
ſuch Licence is to be granted, 
ch. 12. ſect. 13, 14. | 

How the Miles are to be computed, 
ch. 12. ſect. 15. 

How far they are reſtrained from 
coming to the King's Court, 
ch. 12. ſect. 16. 


How far from keeping Arms, ch.12. 


ſect. 17. 


How far from coming within ten 


London. 


Miles of London or Weſtminſter, 


ch, 12. ſect. 18, ch. 14. ſect. 3. 


I NDESX 


C. 


gs Burglary may be com- Femes · Covert forfeit two Parts of 


their Jointures, & c. ch. I 2. ſect. 10. 
The Forfeiture for ot receiving 
the Sacrament after Conformity, 
ch. 12. ſect. 20. | 
For an unlawful Marriage, ch, 12, 
ect. 21. | Ra 
For an Omiſſion of lawful Baptiſm, 
ch. 12. ſect. 22. | 
For an unlawful Burial, ch. 12. 
ſect. 23. | 


8 


The Houſe of a Papiſt, or of the 


Husband of one, may be ſearch- 


ed for Relicks, ch. 12. ſect. 24, 27. 
How a Feme- Covert Recuſant may 


» committed to Priſon, ch. 12. 
25. | 

Where the Husband of a Feme- 
Covert is diſabled to bear an 
Office, ch. 12. ſect. 26. 


E. 


Forfeiture for ſaying or hearing 


Mals, ch. 13. ſc. 1. ; 

Reward for apprehending a Popiſh 

2 1 ſaying Maſs, ch. 13. 
. 


. 


Thaſe, who refuſe to make a De- 
claration againſtPopery, reſtrain d 
from ſitting in Parliament, (ch. 14. 
ſect. 1.) and from holding a Place 


at Court, (ch. 14. fect. 2.) and 


from living within ten Miles of 
London, (ch. 14. ſe. 3.) and 
from Keeping Arms, (ch. 14 
ſect. 4.) and from preſenting to 
a Church, ch. 14. fe. 5. 


G. 


Forfeitures and Diſabilities for gi- 
ving or receiving Popiſh Educa- 

" how, oh. 18. Ke 1,2, 3. 

A profeſſed bavitt, how far diſ- 
abled to take Lands by Pur- 
chaſe or Deſcent, (ch. 15. ſect. 
4,5.) or to preſent to a Church, 
(ch. 1s. fect, 6. 7s S.. 9s. 19: 
11, 12.) or to inherit the 
Crown, ch. /, ſect. 21. 

How far rettrained from keeping 
School, ch. 15. lect. 13. 

How compellable to provide for 
a Proteſtant Child, ch. 15. 
ſect. 14. 11 


The Offence of buying Popiſh 
Books, ch. 15. ſect. 15. 


Jointure, 


Conformir z 
Marrign, Keſpite 
| ; Pard 
Baptiſn. keit 
Pard 
Burial us 


Relicks, 
. Feme-Cover, 
Huband, 
1 | pad. 
II 
Whe 
| ch 
Maſs. | dee cl 
Prieſt pr. 
hended, | 
Taxi 
| + 
aint Ph | 
. Why 
Parliamtn, ol 
Place 4. 
Court. 
London. 
Arm. Nor 
Preſenimeli. tl 
| A 
In! 
1 
Hie 
Popiſh Er 5 
cation. 0 
N lis! 
Prof. eſſion 7 
P oper 75 
Land n 
Avoidance | Fo 
Crown. 
School, 10 
0 
Child. 
Books, 


Whit! 


E X 


Pere High Treaſon to reconcile, or be recon- 6 
iel to the See of Kome, (ch 17. ſect. 76, 77, Peace. 


75.) or to receive Popiſ Orders, ch. 17. ſect. 
70. to ſect. 84. | | TER: A. 

. uu other Matters. See Church, Pope, Popery, 1 
Prief., Of whom Surety, for it is to be ta- Ex Officio. 


ken ex Officio, ch. 60. ſect. 1. 
Pardon. At whoſe equeſt it is grantable, At Requeſt, 


10 
A 2 8 ch. 60. ſect. 2, 3, 4. 
ye, 3 2 1 e in order for a * 2 Peers, Infants, and Femes-Covert; 
| . * Alt" | . . Leet. . ; | 
. were T. * 640 Y . On de ſe, ſaved by a For what 8 ch. 60. ſect. 6, 7. 
„ch. 27. ſet. 9, 10. c 
o Pardon of a Recognizance for the Peace before B 
iris broken, ch. 60. ſect. 17. ; 2 | 
* Felony extends not to Piracy, ch. 37. In * Matar 112 taken of one Of Perſons 
| fect. 6. we . a in the Preſence of a Tuſtice, and nt or ab- 
V . 
gy good by a King in Poſſeſſion, ch. _ - * n by Chancery or King's Bench, 
een ; 5 | 60. ſect. 8. | 
me 1 — 1 8 two n ſhall 1 * to be executed, Supplicavit. 
Exculable Homicide pardoned of Courſe, (ch. 29 Jultice's Vitae b 
| : 4 3 * * who p | - 
nd, - 4.) 1 = Homicide needs no Par- NE ny ch. 60. 3 5 to be Warrant 
| Pardon of Felony ay ws an Indictment of 9 0 8 E rot » _ | 
| Treaſon, wanting Proditorie, ch. 25. ſect. 2. Betore what Juſtice he muſt be k 
. a 15 | uſt be Before what 
V = 18 waive the Benefit of a Pardon, brought, ch. 60. ſect. 13. Tie 5 
1 dee ch. 10. lect, 23. and Forfeiture. | 0 
* Pariſh. How on do 2 the Peace may Superſedeas. 
| | . 5 e ſuperſe f 
Taxable to the Repairs of a Vill, ch. 76. ſect 21. 8 ya fect. . ws 
| . How by the Courts of King's Bench or Chance- 
| & | ry, ch. 60. fect. 14. | 8 
ration Where the Killing of Treſpaſl he's be: | | 
* Wiler . 28. oy 15. K oh 5 & — 25 28 
ele ſuch Treſpaſſers ſhall be adjudge | +. AE | „ | | 
1 of Ms aged guilty What ought to be the Form of a Form of a Res 
urder, ch. 29. fect. 2 55 ch. 31. ſect 46. Recopnlzance for the Peace on a cognizance. 
| HANS | upplicavit, ch. 60. ſect. 15. 
5 . Parliament. | What on a Juſtice's Warrant, ch. 60, ſect. 15, 16. 
| | None can fit in it wi : 8 EC e 
„ere C b 10 and wc : 
| juration Oath, ch. 24. ſe E | "9 ES. | i 
a wht Cſs r n e. Such Recognizance is diſcharged Diſcbarge. 
a 90 it may be eſteemed a by the Death of the King or . 25 
0 : 187 in Writing, and Premunire in N tor, but not of the Suretics, ch. 60. 
, Faw Pea in tod 5 7 1 . | : lect. I . k 
& 17, a. g. ts Power to limit the Crown, How it may be diſcharged by a Releaſe, ch. 60. 
; wer to d | | Ilect. 17. | | 
ſun # declare Treaſon, ch. 17. ſect. 70,71, In what Manner it muſt be cer- Certificate. 
, Jane 3 4. tified, ch. 60. ſect. 18. 
lance Conſtabl + a | F. 
all re biulſelf ay Arey, wherein he is a 65 | | 
. * ee. t. 15. By what Ads ſuch Recognizance Forfeiture, 
. 1 00 forfeited, ch. 60. ſect. 


-q : By what Words, ch. 60. ſect. 21,22, 
; 5 may continue Patron Ly what actual Aſſaults it is not forfeited, ch. 60. 
15. lect. 10. | ſect. 23, 24. : 
By no Treſpaſs on Lands or Goods, ch. 60. 
© fect. 25. | 
By no Hurt in lawful Play, (ch. 60. fect. 26.) of 
happening thro' Miſchance, ch. 60. ſect. 27. 


Gege | Peace; 


To what Pur 
ole a P. 
of 1 Church, ch, 2 


Whit 


TIE 3 


Peace- Officers. 


How far they may ſuppreſs a Riot, ch. 65, ſect. Subornation of Perjury, what it is, Sun, 


Sex abi: Marder, E, G, and Offers. 
; | Peacock, 
Felony to ſteal one, ch. 33. ſect. 28. 
Peers, 


Bound to attend the Parliament at the King's 
Summons, ch. 22. ſect. 2. ET 

How to be bound to the Peace, ch. 60. ſect. 5. 

See Nobleman. | | 


Penal Statute. 


Caſes within the Meaning of the Words, and 
out of the expreſs Letter, conſtrued to be 
within the Purview of it, ch. 33. ſect. 13. 
ch. 32. ſect 3, 4. ch. 17. ſect. 20, 67. ch. 45. 
ſect. 5. ch. 65. lect. 32. 25 

Conſtrued equitably for the Subject, and ſtrictly 
_ him, ch. 30. ſect. 8. ch. 32. ſect. 2. 
ch. 17. ſect. 20, 47, 50, $1, 52, 53- ch. 33. ſect. 
139, th 15. = | 


Penetration. 


Nagy in Rape, (ch. 41. ſect. I.) and Sodomy, 
ch. 4 . | | 


Penſion. 


Criminal to receive one from a Sovereign Prince, 
= | Wh; '_ - oF | 


Perjury. 


Perjury as Perjury at Common Law deſcrib'd, 

the Common ch. 69. ſect. 1. 

Law. 

| 5 

In what kind of Proceedings it may be commit- 

tea, ch, 69. ect. 3. | 

In what Courts, ch. 69. ſect. 3. 

Not in a mere private Matter, ch. 69. ſect. 3. 

In what kind of Oaths, ch. 69. ſect. 3. | 

In ſuch Oaths only as affirm or deny ſofnewhat, 
ch. 69. ſect. 3. | 

And are adminiſtred by Perſons legally authori- 
zed, ch. 69. fect. 4. | 

Either in a Man's own Cauſe, or another's, 
ch. 69. ſect. 5. | 

Falſe Verdict no Perjury, ch. 69. ſect. 5. 

The Matter muſt be either out of the Knowledge 
of him who takes it, or contrary to it, ch. 69. 
lect. 6. 

The Oath muſt be abſolute, ch. 69. ſect. 7. 

And ſome way Material, either to the Point 1n 
iſſue, or to the Weight of the Evidence, or the 
Aſſeſſment of Damages, ch. 69. fect. 8. 

But need not be credited, ch. 69. ſect. 9. 


2 
«Gs 


I N B E A 


Nox to any other Perjury than that of a Witnel 
Doubted, whether to a falſe Affidavit, or fill 


Muſt be wilful, ch. 69. ſect. 1 


ſet forth the Record or Proceed- 


B. 


(ch. 69. ſect. 10.) how puniſhed, / Bin 
ch. 69. ſect. 10. IJ 
C. 
A Suborner ſhall forfeit 401. or By Sant 
and in the Pillory, (ch. 69. | 
fect. 11.) and be diſabled to be a Witnel, 
ch. 69. ſect. 12. | 
The perjured Perſon 201. or have his Ears mij! 
to the Pillory, ch. 69, ſect. 13. 
Who ſhall have the Forfeitures, ch. 69. ſect It, 
The Statute extends not to the Spiritual Cour, 
ch. 69. ſect. 18. 
Nor alters the former Power of any Judge, & 
69. ſect. 16. ; i , 


b. 


Proſecutions on the Statute muſt Prpſcuin 
purſue the very Words, ch. 69. on it, 
ſect. 17. 

But need not ſhew whether the Perjury was cm 
mitted thro' the Subornation of anothe:, 0 

not, ch. 69. ſect. 18. 85 


E. 


The Clauſe of Perjury ſhall not extend fue 
than that of Subornation, ch. 69. ſect. 19. 


ch. 19. ſect. 20. 


Oath on a Writ of Inquiry, or not, ch. % 
oF | N | 


F. 
The falſe Oath muſt give ſome Perſon juſt Cat 
of Complaint, ch. 19. ſect. 21. 


And work a Diiadvantage to the adverſe Patt 
ch. 69. ſect. 22. | 


0. ; 
Proſecutions on the Statute muſt Pr 
on the Ke 


ings in which the Perjury was 7m 


committed, (ch. 69. ſect. 22.) 
which muſt be produced, id. 40 
And wo ſhew how it affected the Point in d 
ute, Ibid. 5 
And that it was prejudicial to the Plaintiff, 4 | 
And was in a Suit depending between BW ; | 
the Perſon, for whom it was committed, es 
Good, notwithſtanding an Error in Judg%®" 
till it be reverſed, Lid. 


Per ſon, 


What ſhall be eſteemed a Taking from the Fur 
ſon, ch. 38. ſect. 8. 5 „ 
Conſpiracy 4 levy War againſt the King Far 
ſon, Treaſon, ch. 17. fect. 9, 27,31. 
Larceny from the Perſon, ch. 35. Par 


Petit Larceny. See Larceny, F. 
Petit Treaſon. 


| Common Law, ch. 32. ſet. 1. 

Wha by 25 E. 3. ch. 32. ſect. 1. ch. 17. ſect. 42. 

| Who a Son within this Statute, ch. 32. ſect. 2. 

| Whoa Maſter, ch. 32. ſect. 3. | 
A Servant out of Service, acting on Malice con- 

| ceived in it, within the Statute, ch. 32. ſect. 4. 


The Crimes within the Statute puniſhable as be- 
fore, ch. 32. ſect. 5. 


6h; 


in Petit Treaſon, ch. 32. ſect. 6. 

. 

Where it may be criminal, ch. 23. ſect. 4. See 

| Parliament. ow | 

Philoſopher's Stone, ch. 18. ſect. 7. 
„ 

| Nat to be pratiſed by a Recuſant, ch. 10. ſect. 


| Fat to kill one by Phyſick adminiſtred with- 
out Authority, ch. 31. ſect. 63. 


| Pictures. 
| May be Libels, ch. 73. fect. 2. 
| Pidgeons. 


| Where it may be Felony 
lect, 26. See Dove-houſe. 


Piracy and Pirate. 


| Piracy, Patit Treaſon, before 25 E. 3. and after, 
cognilable only by Civil Law, ch. 37. ſect. 1,2. 
an, 
At this Day triable after the Courſe of Common 
Law, according to the Methods preſcribed by 
Nature, ch. 37, ſect. 3, 4, 5: 
Yet it is fill a Felony b Givit Law, and not 


to ſteal them, ch. 33. 


37. ſect. 6, 


0 Perſons to be conſtrued as Acceſſaries to it, 
by Force of 28 H. 8. ch. 37. ſect. 7. 
her ſhall an Attainder corrupt the Blood, 


ch. 37, ſect. 8. 


in dib td one ſtanding mute ſhall have Judgment of 
* Pain fort T dure, ch. 37. ſect. 9. 1 
f, la t mult be the Form of an ludictment of Pi- 
in FI os” ch. 37. ſect. 10. 
, 6 1 in the Body of a County, always tria- 
gmeb!, bi at Common Law, ch. 37. ſect. 11. 
= crying the Goods taken at Sea into a 
of tuck? not uidictable tor a Felony in reſpect 
How Þ carrying, ch. 33. ſect. 9. | 


Cy may be tried 1 jon 
37. fel. 12 3. tried in che Plantations, ch. 


Place. 


How do b » 4 x 
86. 1 an Indictment, ch. 76. ſect. 


IND E X 


| Who (hall be accounted Principals or Acceſſaries 


pardon by a general Pardon of Felony, ch. 


-= 


Plays and Play-hauſes. 
8 Eye or Interludes on a Sunday, ch. 6. 
t. I. 
Penalty of Speaking in Derogation of the Com- 
mon Law in Plays, ch. 7. ſect. 5. 5 
Play houſes, where Nuſances, ch. 75. ſect. 7. 
| Pleas. 
Penalty of Pleading a falſe Plea, ch. 83. ſect. 
34- 
At what Time, and in what Manner a Matter 


may be pleaded in Diſability, ch. 12. ſect. 2, 
3» +» 5 


In pleading a Matter grounded on 2 Statute, you 


muſt expreſly purſue it, ch. 12. ſect. 13. 

Difference of Pleading an uſurious Contract by 
Way of Bar, and ſetting it forth in an Infor- 
mation, ch. 82. ſect. 4. ” 

See Church, A, B. Fuſtification, Excuſe, ſpecial 
Pleading. | | | 


Plough-land. 


What ſhall be called a Plough-land, ch. 76. ſect, 


13. See Highway, C. 


Pope. 


The Occaſion of his exceſſive Power in England, 
ch. 19. ſect. 1, 2, 3, Cc. Ws 
Anciently High Treaſon to produce his Bull of 


Ex communication, ch. 17. ect. 1. 


Premunire to purchaſe his Bulls, (ch. 19. ſect, 
12, 13.) or to maintain his Power, ch. 19. 
lect. Zo 


High Treaſon to extol, maintain, or defend his 


ower, ch. 17. fect. 72. 9 5 
What ſhall be conſtrued ſuch an extolling, &c. 
ch. 17. ſect. 73. 74+ 


m 


Treaſon to put in Ure any of his Bulls, 
17. ſect, 75. See Papiſt and Popery. 


| Popery. 
High Treaſon to peryert, or to be perverted to 
Popery, ch. 17. fect. 76, 77, 78. See Papif, 
Pope, Premunire, and Treaſon. 


Pork, 


' Lawful to tranſport it, ch. So. ſect, 29. 


Poſſe Comitatus. 


Where it may be raiſed to ſuppreſs a Riot, ch. 
65. fect. 2, 11. | 

How, and by whom, ch. 65. ſect. 18, 19, 20, 21, 
22. See Kiots, E. 

Where to execute a civil Proceſs, ch. 65, ſect. 2. 

Where to give a Reſtitution, ch. 64. fect. 52. 


Poſſeſſion, 


No Larceny of Goods of one's own Poſſeſſion, 

ch. 33. from ſect. 2, to ſect. 18. 
See Larceny and Treaſon, A, 1 
le 


— — 


N W EX 


The Poſſeſſion of Goods follows the Property, 
. 

Where two Claim the ſame Land, the Poſſeſſion 
is in him who has the Right, ch. 64. ſect. 34, 


Incorporeal Things are always in the Poſſeſſion of 

him who has Right, G. ch. 65. ſe& 45 | 

How far the Poſſeſſion of a Tenement ſecures a 
Man from being guilty of a forcible Entry in- 
to it, ch, 64. lect. 32, 33, 34. 3 

Where it bars a Reſtitution, ch. 64. ſect. 5 2, 53, 


54, 55» 56. 


Poulterers. 


Puniſhable for conſpiring to raiſe the Price of 
Victuals, ch 80. ſect. 10. „ 


Pon dite. 
Felony to cut it, ch. 55. 


Prayer. dee Common Prayer. 


Preachers. See Afﬀrays, E. Univerſities, and ch. 


17. ſect. 32. 


Preamble. 


Where it ſhall explain a Statute, ch. 42. ſect. 4. 


Pre- emption. 
The King's Pre. emption taken away, ch. 47. ſect. 5. 


Præmunite. 


* 


The Occaſion of the Statutes concerning it, ch. 19. 
| lect, I, 2, Oe. : | : 


Premunire to hinder the Importation of Gun- 


Powder, ch. 79. ſect. 21. 


To delay a Suit on the Statute of Monopolies, 


ch. 79. ee ia 

To exerciſe the Juriſdiction of a Suffragan with- 
our the Appointment of the Biſhop, ch. 19. 
ect. 21. | | | 


Not to elect and conſecrate one nominated to a 


Biſhoprick, ch. 19. ſect. 22. 


To contribute to the Maintenance of a Popiſh Se- 


minary, ch. 19. ſect. 26, 

How Perſons attainted of a Præmunire are to be 
puniſhed, ch. 19. ſect. 45, 46, 47, 48, 49. 

Whether they may demand Surety of the Peace, 
ch. 60. ſect. 3. - 

See Pope, Common. Law-Courts, Appeals, Agnus 
Dei, Oaths, Parliament, Election. 


Prerogative. See Contempts C, and King. 
Preſcription. 
For repairing Bridges or Highways, ch. 76. ſect. 


8, 9. ch. 77. ſect. 3. | 
No Preſcription for a Nuſance, ch. 75. ſect. 8, 9. 


Or for Fees not allowed by Law, ch. 68. fect. 2. 


Preſentment. 


A Preſentment by a Jury, no Libel, ch. 73. 


ſect. 8. 


2 


Whether a Preſentment concerning Hichways b. 
a Juſtice of Peace be Were TY 


| No A 
ſect. 71, 72. See Leers, Church. ward . 
\ Conſtables, | „Church. mardens, and 3 5 
Prieft, 4. 
; . What! 
N to harbour a Popiſh Prieſt, ch. 18, (ed, Pp. * 
5 | La 
Where it is High Treaſon for a Popiſh Prieſt to 1 
come into or remain in the Kingdom, ch 17, that 
ſect. 79, 80, $2, 83. | Indi 
How ſuch Prieſt is to be indicted, ch. 17. ſect ö 1 
Penalty for not diſcovering him, ch. 17. ſect. $1, 
Reward for apprehending him. See Papi, E. F 
. 3 Fxemp 
Prince and Princeſs. one 
| 3 | | Afr 
How far wichin the Statute of Treaſons, ch. 17, F 
ſect. 22, as Tt. [ 
Principal. See Acce ſary. ; Oftenc 
Printing, | 
Where it may amount to High Treaſon, ch. u. Prem. 
ſect. 31. See Monopolies, B. * 
ow 
Priſoner, See Gaoler, Contempts, B. Ho 
Private Perſon, 
How far he may ſuppreſs an Affray, ch. 63. ks. 
11, 12. 5 5 
dee Naſances and Libels. | pon 
Private Way, ch. 76. ſect. 1. 5 
| 1 
Privy Council. 
May. appoint Commiſſioners for the Trial & 3 B 
Matter beyond Sea. ch. 31. fect. 11. Aude 
In Danger of a Præmunire for Ropping an Ai . $ 
againſt a Monopoliſt, ch. 79. fect. 23. | ate 
High Treaſon to attempt to lay violent Hands on ty 
a Privy Councellor, ch. 17. fect. 2. a Kull 
Where Felony to conſpire his Death, oc aul 


him, ch. 18. ſect. 8, 9. 
See Contempts, C. 


| Proclamation. 
Conviction of Recuſants by it. See Church, & 
Prohibition. 


Regularly it lies not for Hereſy, ch. 2. lect on 

Nor in any Proceeding merely grounded 0 « 
Spiritual Law, unleſs ſomething be aer. | 
in Derogation from the Common Law, cl. 
ſect. 3. 

| Wha 


Property. = 


How altered, ch. 33. ſect. 175. C 
No Property in tome Things before 3 Ceizule, 
ch. 33. ſect. 24. 


No 


No Arſon in reſpect of a Man's own Houſe, 


ch. 29. ſect. 3. | 
R * pt be Larceny of Goods, whereof 
ide Wrong-doer hath the abſolute Property, 
ch. 57 ſet. zo. | 
What 


. do make a Theft amount to Larceny, See 
Larceny, E. : 

0 Where one has ſuch a Property in an Apartment, 

7 | hat it may be called his Manſion-houſe in an 


E 11di&ment of Burglary, ch. 38. ſect. 13. 
1 Proteſtant Diſſenters. 


; Exempted from the Penal Laws againſt Recuſancy 
on certain Conditions, ch. 16. ſect. 2,3. See 
| Afray;, E. ES . 


proteſtant Sucteſſion. 

| Offences againſt it, ch. 17. ſect. 85. 

Proviſion. 

| e purchaſe it from the Pope, ch. 19. 
How Proviſion ſhall be made for the King's 
Houſbold, ch. a7. | 
Proſecution. See Conſpiracy. 

le 


Provocation. 


| only, See Murder, D. 

| Publication. See Libels, and ch. 73. ſect. 13. 
 Parveyors. = 

| Ancient Uſe of them, ch. 47. ſeR. 1. 


Vid Statures againſt their Abuſes, ch. 47. ſect. 2. 


| _ Natute to aboliſh their Authority, ch. 47. 


| Still 4 14 5. 5 
by allowed in certain Caſes, ch. 47. ſect. 6. 


T ND E XA 


operty there muſt be of the Thing ſtoln 


hat Provocation makes killing Manſlaughter 


| Quare Impedit 


Quere Impedit, ch. 2. ſect. 8. 


By | | Quarrels, _ 
ted n Churches ; | 
5 churches, how puniſhed. See Aran,, E. 
Queen. 
What Qu : | | 
| cen ; ; 
ch. 17. ſecl. nog the Statute of Traden, 
inte, | 


KRING's Courts to try Hereſy pleaded in a : 


Rape, 


WJ HAT it is, ch. 41. ſect. 1. 

A forced Conſent, or Want of Reputation 
in the Woman, no Excuſe, ch. 41. ſect 2. 

But her not complaining in a reaſonable Time, 

is an Evidence againſt her, ch. 41. ſect. 3. 

By Statute, carnal Knowledge of a Girl not ten 
Years old is Felony, (ch. 41. ſe. 3.) whether 
| ſhe conſented, or not, ch. 41. ſc. 8. 


All, who are preſent and aid the Party, are Prin- . 


cipal Offenders,” ch. 41. ſect. 6. 


The different Puniſhment of Rape in different 


Ages, ch. 41. ſect. 7, | 
Realm. 
Offence of going out of it without the King's 
Licence, ch. 22. tect. 4. SES 
Murder out of the Realm, how to be tried, ch. 31. 
lect, 11. See Feland. | | 
Reaſon. See Madman. 
| Rebels, 


Private Men may lawfully arm themſelves to ſup- 
prels them, ch. 63. ſed. 10. ch. 65. ſeRt.11. 


Kecital. 


No Need to tecite a publick Statute, but a Miſ- 


recital is fatal, cli. 86. ſect. 8. Es 


Recognizance, See Alehouſes, Peace, Releaſe, and 
| Behaviour. 1 


Record. 


Defacing, imbezilling, or altering a Record, 
highly Penal at Common Law, ch. 45. leet. 1. 
By Statute in many Caſes made Felony, ch. 45. 

lect. 2. h | ; 


To what Courts the ſaid Statute extends, ch. 45. 
n | | 


To what Perſons, ch. 45. ſet. 4 

To what Alterations, ch. 45. ſect. 5. 

To what Acceſſaries, ch. 45. ſect. 6, 7. 

The Offence mult be compleat in one County, 
ch. 45. ſect. 6. 5 

By what Court it may be tried, ch. 45. ſect. 8. 

Where it is Felony to acknowledge a Record in 
another's Name, ch 45. fect. 9, 11. 


In what County it is to be tried, ch. 45. ſect. 10. 


Matter of Record avoidable tor Uſury, ch. 82. 


ſect. 20. | 
Nul tiel Record, where a good Plea to an Action 
of Maintenance, ch. 83. ſect. 38, 39. | 
Matters of Record not traverſable. See Traverſe 
Riots, E. Forcible Entry 


Recuſant. See Church, Papiſt. 


Hhhh Ns Ke- 


FS 


How far the Grievance intended to Private Cru. 
Re-Delivery. be redreſſed, muſt be of a pri- vane, © 

| | a vate Nature, ch. 65. ſect. 4. 
Of the Thing taken purges not a Robbery, ch. 34. What Abettors of a rebcllious Inſurrection ſhat! 
ſect. 5. e be only Rioters, ch. 17. ſect. 26. | 
Rioters killing a Man Murderers, ch. 29. {;& ; 


5 | EOS Whether an unlawful Intention be 
Whether a Releaſe will diſcharge a Recognizance neceſſary to make an unlawful Intention, 
e Aſſembly, ch. 65. ſect. 9. 
One may juſtify aſſembling his Defence f 
Religion. Friends for the Defence of his Houſe, 
mh 99 Houſe, not of his Perſon, ch. 65. 
| i Thoſe of a falſe Religion within the Protection ſect. 10. | 
4 | of the Law, ch. 31. ſect. 15. ch. 60. ſect. 2, 3. C. 
| Where a Matter tending to the Prejudice of it is | | | 
indictable, ch. 75. lect. 4. ch. 5. fect. 5,6. How far a Riot may be ſuppreſſed Riot 2 


for the Peace, ch. 60. ſect. 17. 


Regrator, | ch. 31. ſect. 46, 47. | 

1 Who ſhall be ſaid to be a Regrator, ch. 80. | B. 

lect. 14. See Butter, Foreſtalling, Ingroſſing. | 

| | | __ What ſhall be called a Rout, ch.65. Rim, 

| Relation. See Malice, and ch. 64. ſect. 24. ſect. 8. | 

| 1 What an unlawful Aſſembly, ch.63. Unlaſu 4; 
's Releaſe, : ſect. 9 ſembl, 

| 

[. 


See Church, Papiſt, Pope, Premunire, Hereſy. at Common Law by Peace- Offi- fed. 
= - | | 7 9 PPV | 
L Keliques. See Papiſt, D. How far by private Perſons, ch. 65. ſect. 11, 
= | | | Whether adviſeable for ſuch Perſons to am 
Remainder, See Maintenance, C. _ _ themſelves, ch. 65. ſeR. 11. ch. 28. {0 14, 
f 5 | „„ Where the Killing of Rioters may be jultitt, 
Kent. ch. 28. ſect. 14. : | 
| FIG ; ES, | How private Perſons are puniſhable Puniſted, 
. Forcible Entry in reſpect of it, ch. 64. ſect. 31. for a Riot, ch. 65. ſect. 12. 
| i 8 5 How Corporations, ch: 65. ſect. 13. 
| Repairs, See Bridges and Highways. at * may be Rioters, Infants not, ch. 65 
| ſect. 14. | : 
1 Repug nancy. 3 
Where it vitiates an Indictment, ch. 64. ſect. 39, | 
„ | | | How far one Juſtice may arreſt Pozer of un 
| Rioters, or authorize others to Ft 
Reſcue, See Conrts. do it, ch. 65. ſe. 15, 16. preſs 4 H. 
1 In what Cafes he may make a Re- 
Reſtitution. cord of a Riot, ch. 65. ſect. 12. | 
| 1 RE; Whether he may raiſe the Poſſe to ſupprel i. 
No Reſtitution to a Recuſant conforming to the ch.65. ſect. 18. 
Church, of the Profits taken before, ch. 10. | 
ſect. 54. See Forcible Entry. | E. 
 Rever ſion. See Maintenance, C. By 13 H. 4. two Juſtices with the Pow” © # 
| [26 | | Sheriff Foe. 25 1 ſect. 27.) 1 b 
Plots. © may not only arreſt Rioters, but rd 4%: 
5 record the Riot, ch. 65. ſect. 19. 15 
55 What Perſons are bound to aſſiſt them, © 
A. ſect. 20. 9 21 
| | What Weapons they may uſe, ch. 65. ſe nk 
Riot. What ſhall be called a Riot, ch.65. Whether the Country may be raiſed upon 3 
lect. 1. Information of a Riot, ch. 65. ſect 22. ul AL 
ioo faranAſſembly,which would The fame Power in Relation to uplawit 
Legal Au- otherwiſe be riotous, is excuſa- ſemblies as Riots, ch. 65. fect. 23, Ricters if 
thority, ble by the Execution of a legal None but the King's Bench can arrel 7 1 it 
Authority, ch. 65. ſect. 2. ter the Fact without freſh Suit, une b. 65 
Intention. How far the Intention of the Per- to bind them to the Good Behaviouf, 
| ſons aſſembled muſt be unlaw- ſect. 24. mo 5 Eſcape, 
ful, ch. 65. ſect. 3. A Record on View may be made after an 
Violence, With what kind of Violence or ch. 65. ſect. 24. ral 


Terrour, the Intention muſt be Neither is ſuch Record traverſable 


executed, ch. 65. ſect. 4, 5. of the Riot, ch. 65. lect. 25, 27. b, 
5 #1 But as to other Matters it is, ch. 65: ſect, 2 And 


lens to be cert4in in all the Circumſtances 
| 1. te Offence, ch. 65. ſet. 279, 

la chat Manner the Offenders are to 
mitted and fined, ch. 65. ſect. 28. 


F. 


1 By 13 H. 4. If the Offenders be 

o/ i inquire departed, the Juſtices may take an 

| of, | 1 within a Month, ch. 65. 
. 29. 


be com- 
nal! 


urors and Iſſues are to be returned, and 
| _ what Penalties, ch. 65. ſect. 30. 

| Within what Time the Juſtices mult proceed, 
ch. 65. ſect. 31. en : 
| Whether any, who do not dwell nigheſt, may exe- 
cute the Statute, ch. 65. ſect. 32. 


| fiices, ch. 65. ſect. 
In what Manner the 

ch 65. ſect. 34. | 5 5 : | 

| Whether the Parties may be diſmiſſed without a 
Fine, ch. 65. ſect. 35: CE 

The Practice of the Star-chamber to enlarge the 
Fine ſet by the Juſtices, ch. 65. ſect. 36. | 


G. 


s and Trial ſhall be, 


15 Or to certify In what Caſes, and in what Man- 
el, 3 ner the Juſtices are to certify a 


5 Riot, ch. 65. ſect. 37. 
| How they are to certify Maintenance, or Em- 
wry in relation to the Inquiry, ch. 65. 
e 3 . RD | | | 

Ren ſuch Certificates ought to be 
made, ch. 65. ſect. 39. | 


| By what 


has been no Inquiry, ch. 65. ſect. 40. 
It may be made to the Privy Council-Board, 
ch. 65, ſet. 41. | | 

Where it varies from the Indictment, that which 

to for the King is 10 be preferred, ch. 65. 

42. | 
lt mult be certain as to the Circumſtances, ch. 65. 

ſect 5 

11 

1 0 The next Juſtices neglecting to exe- 


n0t i 
executing 


i Kan ch. 65. ſect. 44. 


ot all be 3 = 6 good 
xcuſe of ſuch Negl ch. 65. 
from ſec, 44. to ſe. 53. | TY ; 
«1 Commiſſion ſhall go from Chancery, to 


qui , 
| N Defayie of Juſtices, and Riots, 


Where 2 Capias (hall £0 


from Chancery againſt a 
angerous Rioter, ch. 6 | 


65. ſect. 55. 


ters 3 | 
$ it 7 ; 
t 3 
ch. 65 MD. Arn continuing aſſembled an 
. 20ur after Proclamation, or oppo- 
Eſcape, 1 the waking ſuch Proclamation, or puff hs 
«Point ſee. 57 699 f * guilty of Felony, (ch. 65. 
te 121, —— the Houſe ſhall be rebuilt by 


the Place, ch. 65. ſect. 59. 


| Whether the Sheriff ought to join with the Ju- What ſhall be eſteemed a Taking 


The Value of the 


Whether a Certificate may be made where there 


cute the Statute, forfeit 100 J. 


„„ 


River. 


wan ſhall be eſteemed a Nuſance to it, ch. 75. 
ect. 11. 
By whom it is to be cleared, ch. 75. ſect. 13. 


Robbery. 


Robbery deſcribed, ch. 34. ſect. 3. 
Whether a forced Sale may be eſteemed a Rob- 
bery, ch. 34. ſect. 10. | 
a (hall be ſaid to be a Taking away, ch. 34. 
| lect. 4,5, 6, 7. | | 
Ne of the Thing taken purges not the 
Crime, ch. 34. ect. 5. „„ 
A bare Aſſault no Robbery, ch. 34 ſect. 6. 
from the Perſon, 


ch. 34. ſet. 8. | 
wo Taking ſhall be adjudged violent, ch. 34. 
ect. 9. | ES 
Claim of Property without Colour no Excuſe, 
. 1 W 
Thing not material, ch. 34. 
ſect. 12. 


It muſt be laid to have been done with Violence 


or Terrour, ch. 34. ſect. 13 


2 | 
The Lord of a Highway not cleared mutt anſwer 


tor the Robberies done in it, ch. 76. ſect. 26. 
The Hundred is not bound to anſwer for Rob- 
beries in a new Highway, ch. 76. 1c&. 3. 

See Violence, Taking, Perſon, and Weapon, | 
Kope· dancing. 
Where a Nuſance, ch. 75. ſect 6. 


Rumours, 


Falſe Rumours concerning the Price of Goods, 
puniſhable at Common Law, ch. 80. ſect. 1. 


Sacrament, 


| Pray for reviling it, ch. 6. ſect. 6. 


Offence of not receiving it before, and after the 
Acceptance of an Office, ch. 8. fect. 1, 2, 3, 4. 


| School-matiers to receive it before they are licen- 


ced, ch. g. fcct. 4. 5 
Offetice of Popiſh Recuſants not receiving it af- 
ter Conformity, ch. 12. ſect. 20, 25. 


Sult. 


A Victual within the Statute of Foreltalling, 
ch. 80. fect. 16, 34, 35: 


Salt Peter, 
To be imported freely, ch. 72. ſect. 20, 21. 
Satisfaflion. | 
Profits of Recuſant's Lands to go in Satisfaction 


of the 204. a Month, ch. 10. ſect, 17. 
Stantlal, 


S 


Scandal. 
Want of Scandal in an Inditment no Bar of 


Conſpiracy, ch. 72. ſect. 3. See Words and 
Behaviour. | 


School maſter. 


How far, and in what Caſes he muſt conform to 
the Church, ch. 9. ch. 15. ſect 13. 


How far he may juſtify the Correction of his | 


Scholar, ch. 29. ſect. 5. ch. 60. lect. 23. 


Scire facias. 


In what Court, and in what Manner to be 


brought on a Recognizance tor the Peace, 
ch. 60. ſect. 18, 19. | | 


Scold. ch. 75. ſect. 5, 14. 
_ Scripture. 


The Crime af Scofhng at it, (ch. 5. ſeR. 2.) or 
denying its Authority, ch. 2. ſect. 11. | 

_ may grant a Monopoly of printing it, 
ch. 79. lect. 6. | | 


Sea. 
Murder at Sea, how to be tried, ch. 31. ſect. 12. 
See Deodand and Piracy. e | 


Semen. 
How punithed for Swearing and Drunkenneſs, 
ch. 6. ſect. 4, 5. See Soldiers. | 


Fe Defendendo. See ch. 27. ſect. 4, 5 ch. 28. 


ſect. 23, 24. and Homicide. 
Seconds. 


Of Duellers, where guilty of Murder, ch. IT. 
ſect. 31, 32. Z 


Sedition, 


Seditious Conventicles, (ch. 2. ſect. 6.) and ſedi- 


tious Words in Derogation of the Eſtabliſhed 
Religion, (ch. 5. fect. 6.) puniſhable at Com- 


mon Law. 


| Seizure, See Lands, Goods, Deodand, Inquiſition. 


Seminary. 


The Offence of ſending, or being ſent to a Popiſh 
Seminary, ch. 15. ſect. 1, 2, 3. 

Premunire to contribute to the Maintenance of 
a Popiſh Seminary, ch. 19. ſect. 26. See School- 


maſter. 
Sermon. See Preachers, 


Servant, | 


PD | | ep s an of the 
Cannot excuſe a Crime from the Coercion of the Cannot excuſe a Crime from the Coete n 0 
Father, ch. 1. fect, 14- Ma 


Maſter, ch. 1. ſect. 14. 
| 9 


, 


May be guilty of Larceny at Common I xx . 
| Coode whereof he has bare a 
ſect. 6.) and by Statute, of Goods delivereg, 
keep, (ch. 33. ſect. 11. to ſect. 17.) and of 
Goods taken after the Mafter's Death, ch. 5; 
How far he may maintain his Maſter's di. 
(ch. 83, ſect. 23.) or juſtify fighting in his be. 
fence, ch. 60. ſect. 24. See Maſter and Pei 
Treaſon. 7 


Shunt, See Alebouſer, Bridges, B. and Hg. 
| ways, G, x 


Sheep, 


Where it is Felony to kill them, ch. 46. 
The Offence of tranſporting Sheep alive, ch. 52 


Shepherd, 


Where guilty of Larceny, ch. 33. ſect. 6, 
Sheriff. 

Puniſhable for perſwading a Jury to underpris 
Goods, ch. 66. ſect. 2. See Riots, E, I, Pull 
Comitatus, Extortion, Under-Sheriff, and ch. . 

ſe. 10, 17, 20 - 

Shipping. 


Providing Proviſion and Carriages for it, |. 47 
"ect. 6. ch 80. lect. 43-- 


Shop. 


What is ſuch a Shop wherein Burglary may b 
committed, ch. 38. ſect. 16. See Burge): 


Shrond. | 
Larceny to ſteal it from a Corps, ch. 33: ſect. p 
Sic ineſi. See Church, B. 
Sign, ch. 73. ſect. 2. ch. 78. ſect. 2 
Ser- Alam 
Treaſon to counterfeit it, ch 17. ſect 53 
Silver. See Coin and Counterfeiting. 
Slander. See Conte mpta. 
Sodomy, ch. 4. 
| Soldier, 
Where High Treaſon to liſt Soldiers, ch. 17 
ſect. 86. 


Soldiers and Mariners, where guilty of Felon), 


ch. 48: | 
_ How far all Perſons are bound to {crve the Lig 
in his Wars, ch. 22. fect. 2. 


Son. 


| 1 
ſect.? 


FI 


\ heths 
ſpeci. 
Agteed 
| plead 

Pari 
the! 
| ſpect 
Wheth 
| babl 
ciall 


(ts It 


y maintain the Father in an Action, ch. 83. 
WE (ect, 20. See Petit Treaſon. es | 


Aſſet Demeſne, Sec Aﬀfrays, E. Aſſault, 
Contempt, 


Sorcery, ch. 3. fect. 1, 2, 3. 
South-Sea Bonds. dee Counterfeiting. 


Special Pleading. 


Whether juſtifiable Homicide may be pleaded 
ſpecially, ch. 28. ſect. 3. | 

Rerced, That excuſable Homicide cannot be ſo 
| pleaded, ch. 29. the laſt Section. ; 

k Pariſh cannot charge a particular Perſon with 
| the Repairs of Highways, without Pleading it 
W (pccially, ch. 76. fect. 9. . 

Whether a Juſtification of Conſpiracy for a pro- 


52 


| cially, ch. 72. ſect. 7. See Pleading and Statute. 
pri Special Seſſions. See Highways, G, H. 
Piſe ; 
6.1 Pices. 
Not within the Statute of Foreſtalling, ch. 80. 
ect. 35, - 
U 1. | _ Spiritual Court. 
It; ſuriſdiction is ſaved by the Statute againſt 
Tippling, (ch. 78. ſect. 23.) and by that againſt 
Perjury, (ch. 69. ſect. 15.) and by that againſt 
G&praving the Common Prayer, and therefore 
| 1t nay deprive: an Offender for the firſt Of- 
| fence, (ch. 7. ſect. 4.) and the ſetting a Seal to 
a falſe Will by its Officers is excepted out of 
the Satute of Forgery, ch. 70. ſect. 16. | 
's Offices are within the Statute againſt Buying 
of Offices, ch. 67. ſect. 4. | 
ults in it for Temporal Matters, in Danger of 
the Natutes of Præmunire, 
Appeal, not Prohibition, 
where it proceeds wholl 


derogues not from the 
ch. 10. ſect. 3. 


xs th may proceed againſt Hereſy, ch. 2. 
Whether vb 17 


intenance, ch. 83. ſect. 45. See Statute. 
Stabbing. See Manſlaughter, 
Stamps. See Counterfeiting. 


the proper Remedy 
on Canon Law, and 


= Statute, 
elon), 


: kyns 


Not geceſſar 

ute ; 

* Stabbing, contra ſormam Statuti, ch. 30. 
= thoſe Words may be rejected as Surplus, 


They Ni - 
6g al not aid a vitious Indictment, ch. 30. 


; lo. | 
of the 


My 


| hable Cauſe, muſt neceſſarily be pleaded ſpe- 


ch. 19. ſect. 18, 19. 


mmon, ch. 2, ſect, 9. 


s in it be within the Statutes of 


y to lay an Offence within the Sta- 


LN D E X. 


In doubtful Caſes, Statutes are to be expounded 
by the Common Law, ch. 17. ſect. 39. 

An affirmative Statute, ſaving the JuritdiRion of 
Spiritual Courts, leaves them entirely to their 
own Methods, ch. 7. ſect. 4. 


Neither ſhall ſucli a Statute abrogate any Part of 


a former with which it is conſiſtent, ch. 10. 


ſect. 36, 1. 85 
the Meaning controlls the Words, ch. 64. 
ect. 56. 
Statute, where conſtrued by Equity, ch. 64. ſeQ. 
1 . | 1 . 
Judges, ex Offcio, to take Notice of a publick Sta- 


tute, ch 68, ſect. 8S. | 
A Statute beginning with Inferiors not to be ex- 
tended to Superiors, ch. 45. ſect. 4. 


The Expreſſion of what would have been implied 


operates nothing, ch. 10. ſect. 8, 33. 
A Statute taking away Clergy from an Offence, 
alters not the Nature of it, ch. 30. ſect. 9. 
ch. 35. ſect. 4. See Piracy, Penal Statutes, In- 
dictments, Felony by Statute, and Preamble. 
Statutes for Preſervation of the publick Peace, 
to be conſtrued liberally, ch. 65. fect. 16. 


See Acceſſaries, Void and Voidable, and Neceſ- 


ſity. 
Statute Merchant and Staple. See Forgery. 
Stealing. See Larceny. 
Stroke, See ch. 30. ſect. 6. 


Where it is material, who gave the firſt Stroke, 


ch. 29. ſect. 17. ch. 30. fect. 7. ch. 31. ſect. 


21. 
No Murder, unleſs the Party die within the Year 


and Day after the Stroke, ch. 31, ſect. 9. ch. 
26. lect. 7. 


For the Fenaley of ſtriking in a Church or Court. 
See Afrays E, and Contempts, B. 


Subornation. See Perjury, 5 
df, 
Where in Danger of a Præmunire, ch. 19. ſect. 21, 
7 Sugar. 


Not within the Statute of Foreſtalling, ch. $0. 
ſect. 34. | | 


Sunday. 


Unlawful to make an Arreſt on a Sunday, ch. 


31. ſect 58. | 


The Offence of prophaning it, ch. 6. ſ{cd. 1, 2,3. 


See Church, A. B. 
Superſedeas. 


How a Warrant for Surety of the Peace may be 
ſuperſeded, ch 60. ſect. 14. | : 
How a Reſtitution on an Indictment of forcible 

Entry may be ſuperſeded, ch. 64. ſect. 60, 61 
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Sup- 


S 


Supplicavit, ch. 60. ſect. 10, 15. 


Supremacy. See Oaths, Lanyer, Præmunire, Trea- 
„ 


Srrety. dee Behaviour, and Peace, 
Surgeon, See Phyſik, 
Sue, See Highways. 
Suſpicion. See Behaviour, 
ES Swans, 
Where Felony to ſteal them, ch. 33. ſect. 27. 
- Snearing, 


How puniſhed, ch. 6. ſect. 4. 


Taling. 


} 


N 33. from ſect. 1, to ſect. 19. ch. 34. from 
ſect. FL to lect. . . | 
What ſhall amount to a Taking in Larceny, ch. 
- -:S3;-heet>-2; 3, Sv. | 
What in Robbery, ch. 34. ſect. 4. 


Tail. 


Lands in Tail, not forfeited by the general Words 
of a Statute, ch. 19. ſect. 48. 


How far the Lands of an Heir in Tail may be 


- ſeized for the Anceſtor's 


Recuſancy, ch. 10. 
ſect. 55, 56. 


Tavern. 


The Keeper of one not to ſuffer Tippling, under 


Pain of 10. ch. 78. ſect. 17. 
None to tipple in one under Pai 
ch. 78. ſect. 21. 8 | 

King's Licenſing of Taverns, not within the Sta- 

tute of Monopolies, ch. 79. ſect. 22. 


Tax. See Aſſeſſment, and Bridges, C. 


n of 35. and 4. 


\ 


Tenant. 


How far he may maintain his Lord 


& vice ver- 
ſa, ch. 83. ſect. 20, 21, TT 


Tene ment. 


The word Tenement too incertain in an Indict- 
ment of forcible Entry, ch. 64. ſect. 37. 


Tenure. 


How far one may be bound by it to repair a 
Bridge, (ch. 77. ſect. 2.) or other Highway, 


Eceſſary both in Larceny and Robbery, ch. 


(ch. 76. ſeR. 8.) and in what Manner be ough 


to be indicted, ch. 76. ſect. go. 
© Tem, AW 
What Circumſtances of Terror will * 
* or Detainer forcible, ch. 64. 2 4 * 
Every Affray, (ch. 63. ſedt. 1.) criminal wey, | my 
of Armour, (ch. 63. ſeQ. 9.) and Rig, (4 ber 
65, ſect. 4, 5.) mult be to the Terror G f. | 
People. See Robbery and Mord. 
Tep. | Obtait 
| | 17 
Who are obliged to take it, ch. 8. ſeg F 
See Tranſubſtantiation, ; WEL 
 Theſibote, ch. 59. ſect. 5, 6, ). Tra 
Thief. See Larceny, 
Threats. See Wordz. Z 
All k 
| Tulting, Df 
| ry 
Where killing another in Tilting is felogioy, Tef 
ch. 29. lect. 8, 9. See ch. 22, ſect. 4. 1 
Time. See Computation, Stroke, Night, and d. 
| . mec 
12 3535 : cen 
How it muſt be aſcertained in an Indidmen, | by 
ch. 64. ſect. 42, 
Tubes. 
TOR, F Wber 
Within the Statutes of forcible Entries, ch. 6, ſec 
| FS Preſe 
| | e 
Title. A ju 
| | | | ab 
Contempts of the King's Title, how puniſbabl. AR 
See Contempis, E | | * 
Penalty of affirming that any Perſon hath a Title Who 
to the Crown, but by the Acts of Settlement, m 
ch. 19. {ect, 44. ; | M: 
The buying a pretended Title, an Offence 3t ch 
Common Law, ch. 86 ſect. . ou 
Feoffinents and Gifts for Maintenance prohibited - 
by 1 K. 2.9. ch. 86. ſect. 2. 3 f 
Yet they are effectual between the Parties, c. nqu 
86. ſect. 3. | ms 27 
The Value of Hereditaments forfeited for con. 
tracting for them without a Year's prior Fc 1 | 
| fon in the Seller, unlets the Buyer be himl| 
in Poſſeſſion, ch. 86. 1ect. 4, 5, 6. | 
Not material, whether any Suit be depends Wl In. 
concerning the Lands, or not, ch. $6. ſect. T bi 
No Need to recite 2 Statute, yet a Miſtecital!“ a 
fatal, ch. 86. lect. 8. | 7 
How far neceſſury to ſhew that the Buyer __ ſe 
that 2 ad not been in Poſſeſſion ol hi 
Year, ch. 86. ſect 9. Wi. 
It muſt be N 0 75 the Riglit was but pie. 4 
tended, ch. 86. ſect. 10. Wi 
You muſt ſhew the Value of the Land at the Ge 
Time of the Bargain, ch. 86. ſect. 11. Fre ch 


How far a Leaſe for Years is within the Statute, 


ch. 255 ſect. 12, 13, 14, 16. 

| unconteſte 
; ge 5.) Yet perhaps the Sale of an abſo- 
Jute Property joined with a lawful Poſſeſſion, 
if the Title be diſputed, may come within the 


| , ch. 86. fect. 16. | 
; Ty Explanation of the Clauſe, allowing thoſe in 


Poſſeſſion to buy a pretended Title, ch. 86. 
ſect. 17. 


| Token. 

obuining Goods by Means of falſe Tokens, how 
| puniſhed, ch. 71. lect. 4,5,0. 

| Taleration, See Proteſtant Diſſenters. 


E 7;.nſoortation See Exportation, Butter, Coin 
= * 5 Gra, the. : x 6 


| Tranſubfantiation, 


| All Patrons and Schoolmaſters, and tolerated 
Diſſenters, to make a Declaration againſt it, 
ch. 9. ſect. 4. ch. 15. ſect. 7. ch. 16. See 
| Teſt and Declaration againſt Popery. 


| Traveller, 

Ide Offence *of an Innkeeper in refuſing to re- 
houſes, 

| Traverſe, 

1 Where it may be taken upon a Traverſe, ch. 77, 


lect, 5, 


WT Preſeutments in a Leet, how traverſable, ch. 76. 
lect. 92, 84. 


| able, ch. 68. ſect. 17, 25, 26, 


table Fs : Forcible Entry not traverſable, 
Title | Whoever has Power to try the principal Matter, 
ment, | May alſo try a Traverſe of any incidental 


iter, neceſſary for the Determination of it, 


. ch. 64. ſect, 
* 10 8 8,55, 575 59, 62. ch. 65. ſe. 34. 


Taked, and 
| 1raverſe, ch. 64. ſe. £5 
Inqueſt of lf Mu ect. 57, 59, 65, 67. 


s, ch. rder, where traverſable ch. | 
con * ſet 11, 12. See Pre ſentment. FE 

r 5 ; * 

Poſkl- T1 

1 reaſon, 

ending ne & | 

d. . nent Diverſity of Opinions c 1 
1.7. concer 

cital 15 "gh Treaſon, (ch. 17. c. 1.5 Sale by 
kn Th; 3. ch 17. ſect. 2. * | 

1 — 8. The Clauſe concernirg Treaſon, 


Immediately concerning the King. 
What Sub)? — Children, c 17. "Wh ing, 
n J JeCts may be guilty of it, cli. 77. ſe, 
it Aliens, ch ug 

Company, b: che 17, ſect. 5, 6. 

, h. ns Death, the Point of the Treaſon, 


6 
Poſſeſſion is ſafe, (ch. 


cave a Traveller, ch. 78. ſect. 2. See Ale- 


N jultices Record of a Riot, where not traverſ- 


Ament of forcible Entry is to be 
what is to be done on ſuch _ . | 
See Petit Treaſon, Pope, Coin, Counterſeiting, pe i 


Nb E X 


How maniftſted, ch. 17. fe 


| n 
The King in Poffeon, the 5 8 within this Act, 


ch. 17. ſect. iI. n 
The Opinions n this in the Reigns of 
En. 4. and Hen 6. ch. 1. ſect. 12, 13. | 
All Subjects indemnified 'for defending ſuch a 

one by Statute, ch. 17. ſects 14. 2 
Allegiance due to him; and every other to be re- 

ſiſted, ch. 17. ſect. 15, 16, 

Opinions touching this Matter at the Reſtoration, 

ch. . 1ect. 19, 18. 1 
Heir of the laſt King, within the Act, before Co- 

ronation, ch. 17. ſect. 19. | 
So Queen Regnant, but not her Husband, ch. 17. 

lect. 20. | | 5 
Papiſt, or married to one, excluded from the 

Crown, ch. 17. ſect. 21. | | 


The Extent of the Clauſe concern- His Rela- 


ing te King's Relations, ch. 17. tion. 
lect. 22. N 5 


B. 


Treaſon in levying War, by re- Levying of 
ſifting his Forces, ch. 17. lect. War, | 
23424 Riſing to redreſs publick 
Irievances, ch. 17. ſect. 25. | 


What aſſiſting or joining in à Rebellion ſhall be 


Treaſon, ch. 17. ſect, 26. 


_ Conſpiracy to levy War, ch. 17 ſect. 7. 


Adherence to the King's Enemies, ch. 17. ſeR. 28. 
Succouring a Rebel, 1bid. e 


C. 


Some Overt Act muſt be alledged Overt Af. 


in every Indictment of High 
Treaſon, ch. 17. ſect. 29. . 
What Facts amount to an Overt Act of Compaſ- 
ſing the King's Death, ch. 17. ſect. 9, 27, 30, 3 ., 
Whether Words written do fo, ch. 17. ſeét. 32. 
Whether Words ſpoken, ch. 17. fect. 33, 34, 
35» 36, Cc. . 


D. 


The Clauſe concerning the King's Officers of 
State, not to be extended by Equity bey cu 
the very Words, ch. 17. fect. 46, 47. 


ſary, Madman, Parliament, Papiſt, G, H. Oaths, 
and Soldiers. 5 


Trea ſure-Trove. 


No Felony to ſteal it before Scizure, ch. 33. ſect. 
6 | | 
Trees. 


To be removed from Highways, ch. 76. ſect. 26, 
$6, $9; 00. 5h 2 | 
Boughs of Trees hanging over Highways, by 
whom to be lopped, ch. 76. iect. 50, 52. 


Treſpaſs. 


Treſpaſſers on the Borders, where guilty of Felo- 
ny, ch. 56. : 
| Juſtt- 


E X 


Juſtifiable to 1 y the Materials for Repairing a 


ch. 77. ſect. I. 


Bridge, on the Land ng, K 
S, Ch. 38. lect. 4. 


Force implied in every Treſj 
ch. 64. ſect. 25. . yt 


What hall be ſuch an Alteration of Property as 


will bar an Action of Treſpaſs, ch. 33. ſect. 


15. See Pondike, Peace, Aﬀrays, Park and 
Warren, | 


Trial. 


Of Murder out of the Realm, (ch. 31. ſect. 11.) 
at Sea, (ch. 31. ſect. 12.) in different Coun- 

ties, ch. 31. ſect. 13: See Piracy, Record, Tra- 

verſe, Fury, and Venue. | 


Trinity. 


Penalty of denying it, ch. 2. ſect. 17. 


Deniers of it not within the Toleration Act, ch. 
16. leR, 1. 


Trufe, | 


Truſt-Eſtate, how far liable to be ſeized for Re- 
cuſancy, ch. 10. ſect. 15, 18, . 
Lands ſettled in Truſt for the Repairs of High- 
ways, how to be employed, ch. 76. ſect. 25. 
Penalty of the Truſtee of an Avoidance of a Po- 


on giving Notice to the Univerſity, ch. 12. 

ſect. 7. FIC 

Diſability of the Truſtee of a Papiſt to make ſuch 
Preſentment, ch, 15. ſect. 6. See Mainte- 

nance, C. | 


Truth. 


No Excuſe of a Libel, ch. 73. ſed. 6. 
Nor of Perjury, ch. 69. ſect. 6. 


Turkeys, 
Felony to ſteal them, ch. 33. ſect. 28. 


* 


V. alte. 


: Wy Hr required in Grand Larceny, ch. 33. 


leR. 31, 32, 33. See Robbery. 
Venue. 
In Uſury, ch. 82. ſect 25, 26. | 
The Offence of not coming to Church needs not 
be laid in any certain Place, ch. 10. fect. 5. 
See Place, mY | 
| Verdict. 


Where impoſſible Matter found in a Verdict ſhall 
be rejected, ch. 30. ſect. 9. 


Vexation. See Offence. 
3 


May fel Butter and Cheeſe by Retail, cl. 5e 


Not neceſſary in an Indictment of forcible Entry 


1 For Convictions on View. See Alehouſer, Nu, 
piſh Recuſant preſenting to the Church with- 


No Felony to teal one, ch. 33. ſect. 22. 


| What required in Robbery, ch. 35. ſect. 9. 


Univer fities., 
May preſent to the Churches belonging or 


Victual. 


What within the Statute of Foreſtalling, ch. de 
ſect. 16, 17. | 285 
Treaſon by Force to lower its Price, ch. 17. ſcd. 


25. See Foreſflalling, Ingro Exyerta 
Importation, and Vi 14 Ming, p tation, 


Viftaaller, 


ſeect. 11. 

Muſt fell his Victual at a reaſonable Price, < 
80. lect. 6. ; 

Not to ſet the Aſſize of Victuals, ch. 78. ſect, 6,7. 

See Alehonſes, Innholder, and Conſpiracy. 


Vi & Armis. 
(ch. 64. ſect. 44.) not for ſtopping a High- 
way in one's own Ground, (ch. 76. fect. 92) 
nor in a Scire Facias on a Recognizance fot 
| keepivg the Peace, ch. 60, fect. 19. 
View. 
E. and Traverſe. 


For Contempts in View of a Court, See (ir 
tempts. | e 


Villain. 


Villanon: Judgment, ch. 72. ſect. 9. 
Piolence. 

What in Riots, ch. 65. ſect. 4. 
What Violence will make an 
64. ſect. 26. See Robbery. 

Under-Sheriff. 


Where he may execute a Writ, ch. 63. fect- 7: 


Entry forcible, 


piſts, ch. 15. from ſect. 5, to ſect. 13. 


ſect. 7. j 
Their ] . in reſpect of Alchouſes {nt 
ch. 78. ſect. 19, 24. | nba 
Preachers licenced by them not to be difturd% 


ch. 63. lect. 29. 
| Droid aud Voidable. 


| ine zn Ol. 
Whether the Words of a Statute making" 
fice void may not in ſome Cafes be Je _ 

to make it only voidable as to Strange!“ 


ſect. 3. 
FR Len 


Uſury. 


eat it is in a ſtrict Senſe, ch 82. fect. l. 
What in a larger Senſe, ch. $2. ſect. 2. ; 
Double the Sum on Non- poyment at a certain 
| Day, not uſurious, ch. 82. ſect. 3. : 
The ancient Opinion, Puniſhment and Forfet- 
| tures of Ulury, ch. 82. ect. 4,5. : 
No Adlion lay aucicutly on a Promiſe to pay Ule, 
ch. $2. ſect. 6, 5 
) herwiſs at this Day, it being not unlawful in 
it ſelf, ch. 82. lect. 7. | 
y Statute, none ſhall take above the Rate of 
! per Cent. All Bonds, Cc. for more ſhall be 
void, and the Taker forfeit treble the Value of 
WE the Loan, ch. 82. ſect. 8. 

Exery Scrivener, Cc. taking above the Rate of 


try, | 95 for procuring of 100 l. or more than 1 5. 
oh- | of making the Bond, Sc. forteits 201. ch. 82. 
lect. 9. | EN 


Contract before the Statute, not within it, 
| ch. 82. let. 10. 1 1 
þ lawful Bond ſhall not be avoided by Corrup- 
tion between others, ch. 82. ſect. 1 x. 


or by ſublequent Corruption, ch. 82. ſect. > 


ch. 82. ſect. 13. | BER 

W oluntary Payment before the Day without Cor- 

| Tuption, no Forfeiture, ch. 82. ſect. 14. 

| * or Lite, not within the Statute, ch. 82. 
15. | 5 

o Conrat uſurious when the Lender hazards 

| all, ch. 82. ſect. 16. 


ect. 17, | | 
No Agreement (hall be conſtrued corrupt on Ac- 
* of any bare Expectations, ch. $2. ſect. 18. 
The Reſetration of more than lawful Uie on 
| *xuN-payment of the Principal at the End of 
| Ne Near, not uſurious if there were not Con- 
| Uirance to evade the Act, ch.$2. ſect. 19, 
| he Judgment in Purſuance of an uſurious 
% ona, voidable, ch. 82. ſeR. 20. | 
| „ 50 be evaded by the Contri- 
. er 82. k 
Kor by thi * onveyances, ch. 82. ſect. 21 
5 a 8 Name of Rent, ch 82. ſect. 22. | 
000 that of reſerving lawful Intereſt on a 


0 
| frfite one, ch. 82. ſect, 23. 
| at 75 pe Pleading an uſurious Contract, 
| Of - . . [3 8 | 
ke 8 — Information on the Statute, ch. 82. 


Wien db. Trial ſhall þe, ch. $2. ſcct. 26. 


le, ch. 


b z) Party may be an Evidence, ch. 82. 
4 hat Evidence ig ſufficient, ch. 82. ſect. 28. 
zn Ol. | | 
art Magen. See Carriages and Carriers. 
1s, Ch | 


Waggoner, 
Na to travel on a Sunday, ch. 6. ſe, 3 


Lonputation ſhall be by Kalendar Months, 


n Aſſurance on a lawful Agreement ſhall not be 
| waned by a Blunder of the Scrivener, ch. 82. 


making Part of the Uſe payable 


nd, according to the Penalty of a 


I DEX 


Watt. 


No Felony to ſteal it before Seizure, ch. 33 
lect. 24. | 


Watver, 


The King, by ſeizing a Recuſant's Lands, waives 


the Power of leiſing his Goods, Cc. ch. 19. 
fect. 14. See Pardon. £ 


Wales. 


Where a Murder in it thall be tried, ch. 31. 


ſect. 14. 
Walls. 
E in Breaking the Walls of a Town, 
ch. 38. ſect. 1, 17. | | 


Breaking the Walls of a Church, a publick Of- 
tence, ch 75 ect. 4. 5 | 


War. See Treaſon, B. and Soldiers. 


Warrant. 


Mult be under Seal, ch 60. ſect. 9. 


How a Warrant for Surety of the Peace is o be 
executed, ch. 60. ſect. 11, 12, 13. | 
Where neceſſary in an Arreſt, ch. 28. fect. 11, 
12, 19. ch. 60. fect. 9. ch. 63. ſect. 17, 18. 
Not Murder to kill an Officer wanting a legal 
Warrant, or illegally executing it, ch. 31. 
ſect. 57, 58. 1 


Warranty, 


One bound to warrant Lands may maintain the 
Tenant, ch. 83. ſect. 16. 


Warren, 


Where the Killing of Treſpaſſers in it may be 
juſtified, ch. 28. ſect. 15. | 


Matsch. 


No Obligation on a Pariſn to keep Watch in a 
new Way, ch. 76. ſect. 3. 


= Water. cour ſe. | 
The Change of a Water- courſe changes a High- 
way through the Water, ch. 76. iect. 4. See 
Bridges and Highways, H. | 


Watermen. 


| How far allowed to work on a Sunday, ch. 6. 


ſect. 3. 
Way. 


The different Kinds of Ways, ch. 76. in the 


Preamble, and ſect. 1. 


K k k k Weapon, 


I NU E X 


Meapon. 


Penalty of ſtriking with or drawing a Weapon 
in a Church or Court. See Affrays, E, Con- 
tempts, and Armour. | 

What ſhall be called a 

feet. 8. | | 

Lawful to make uſe of neceſſary Weapons to ſup- 

prels a Riot, ch. 65. ſect. 21. ET 

Not material in Robbery whether any Weapon 
were drawn, ch. 24. ſect. 9. 


Weapon drawn, ch. 30. 


8 
Where guilty of Larceny, ch. 33. ſect. 5, 17. 
Weſtminſter. See Papiſt, B. 
Weſtminſter-hall. See Contempts and Lie. 
Window. 2 


Not lawful to open it to arreſt on, ch. 31. 
ſect. 58. See ch. 38. ſect. 4. and ch. 64. ſect. 26. 


Wine, See Taverns, Viſtua and Foreſalling. 
mud and Witcheraft, ch. 3. 

Witneſs, 85 | 

- How far liable to a . for Conſpiracy 


or Perjury. See Conſpiracy and Perjury. ' ' 
Where a Patty to an 1 Conte may be a 
— Witneſs againſt the Uſurer, ch. 82. ſect. 27. 


The Offence of diſſwading a Witneſs from giving 


Evidence, ch. 21. ſect. 15. 

Whether Popiſh Recuſants convict may be Wit- 
neſſes, ch. 12. ſect. 6. See Perjury' © 
= Woel, 


| The Offence of exporting lt, ch. 52. 


Whether an 


Not neceffary to have Words written at lenghy 


Nat Felony to ſteal it before Sei, d 


Words. 


Amount not to an Affray or Aſſiult, di g 

ſect. 1. ch. 63. ſect. 2. 

Yer hot or threatening Words may be 2 gy 
Cauſe to bind to the Peace, (ch 60. ſect ! 
or to impriſon the Party till his Heat tall 
over, ch. 63. ſect. 14. | | 

Alſo they my make an Entry forcible, (cl c 
ſect. 27, 28, 30.) or an Aſſembly riggy 
ch. 65. ſe. 5. | | 

What Words will forfeit a Recognizance ſu tg 

Peace, (ch. 60. ſect. 21, 22.) or Good Bebi. 

ch. 61. * 1 

N Words amount to an Oyert Ad; 

High-Treaſon. See Treaſon, C 


make a Libel, ch. 73. ſect. 5. See (unten n 
5 Wound. 
Where the Wounding another may be juli 
or excuſed, ch. 60. ſect. 23, 26, 27. ch 
| Wreck, 


ſect. 24. 
Writing. See Treaſon, C. 


Write“ 
No Felony to ſteal them, ch. 33. ſed 22 


„ © © * 5 "I. 


Tear and Day, Sec Surat, 


